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CASES 


ADJVDGI:I>   IN 


STJjc  eotttt  of  Ctiattfftrff 


NEW-YORK. 


JAMES  KENT,  Esq.,  CHANCELLOR. 


OsGOOi  and  others  against  Franklin  and  others.  1816. 

Franklin  and  others  against  Osgood  and  others.         Osgood 

[Afflrmccl,  14  Johrs.  557.    Commentea  on,  3  Hill  361.]  Frankjiis. 

Jf  executors,  empowered  to  sell  the  real  estate  of  the  testator,  are  vested 

with  a  legal  or  equitable  interest  in  the  estate,  or  are  charged  with  a 

itust,  the  execution  of  which  depends  on  the  sale,  the  power  survives. 
Mere  inadequacy  of  price  is  not  a  sufficient  ground  for  setting'aside  a  sale, 

unless  the  inadequacy  be  so  gross  and  palpable,  as,  of  itself,  to  afford 

evidence  of  actual  fraud. 
A  trustee  is  not  chargeable  with  more  than  he  has  received  of  the  trust 

estate,  unless  there  is  evidence  of  very  gross  neghgence,  amounting  to 

wilful  default. 
If  the  probate  of  a  will  be  taken  out,  before  the  hearing  of  a  cause,  it  is 

sufficient  to  support  the  plaintiff's  demand ;  no  objection  having  been 

made  to  the  want  of  it,  by  pleading. 
Where  some  of  the  plaintiffs  became  insolvent,  and  on  a  bill  of  revivor, 

their  assignees  were  made  defendants,  and  it  was  objected  at  the  hear- 

mg,  that  they  ought  to  have  been  made  plaintiffs,  it  waaheld,  that  they 

could  not  be  made  plaintiffs  against  their  consent,  and  having  answer 

ed  as  defendants,  the  Court  might  infer  their  refusal  to  be  plaintiff,  arid 

being  before  the  Coin-t  as  parties,  it  was  sufficient. 

THESE  were  original  and  cross  suits.  The  original  bill  Scpfcmier 29ih. 
was  filed  in  November,  1808,  by  Samuel  Osgood,  and  Mary  .^^^''sth  ^ isi^ 
his  wife,  she  being  the  sole  surviving  executrix  of  *the  last  ™°  Jamart, 
will  and  testament  of  Walter  Franhlin,  deceased,  her  former     ' '  ^^ , 


iiusband,  against  the  executors  of  Samuel  Franklin,  deceased, 
the  executors  of  Jo^n  Franklin,  deceased,  the  executors  of 
Thomas  Franklin,  deceased,  and  the  residuary  legatees  of 
whe  testator. 


[*2] 


2  CASES  IN  CHANCERY 

1SI6.  Walter  Franklin,  being  possessed  of  a  large  real  and  pei 

■...x^y-^  sonal  estate,  on  the  21st  of  February,  177$,  made  his  will, 
Osgood      and,  after  some  specific  legacies,  devised  the  residue  of  his 

Kranklin.  estate  as  follows :  one  eighth  part  thereof  was  directed  to  be 
put  out  at  interest,  and  the  interest  thereon  he  gave  to  his 
sister,  Sarah  Corsa,  for  her  life,  and  after  her  decease  the 
principal  and  interest  to  her  daughter,  Mary  Corsa;  one  eighth^ 
to  the  use  of  his  sister,  Mary  Wistar,  for  life,  and  after 
her  death,  to  her  four  children,  Thomas,  Catharine,  Sarah, 
and  Mary,  (defendants;)  one  eighth  part  to  his  daughter 
'  Marin,  (now  the  wife  of  De  Witt  Clinton;)  and  one  eighth 
part  to  his  daughter  tSaraA,  (the  wife  of  John  L.  Norton;) 
and  to  each  of  his  three  brothers,  John,  Thomas,  nnd  Samuel,. 
he  gave  one  eighth;  and  appointed  his  wife  Mary,  and  his 
brothers,  John,  Thomas,  and  Samuel,  executors  of  his  will, 
upon  the  express  condition  and  proviso,  that  if  they  owed 
him,  the  testator,  any  debts  at  the  time  of  his  decease,  the 
same  should  be  paid  for  the  general  benefit  of  his  estate ; 
and  if  they  did  not  act  on  that  condition,  they  were  not  to 
be  executors.  The  will  also  contained  the  following  clauses : 
"  I  give  to  my  executors  that  may  act,  and  to  the  major  part 
of  them,  their  heirs  or  executors,  full  power  to  sell,  and  to 
assign  and  convey  away,  any  or  all  my  houses,  lands  and 
tenements,  and  that  forever,  that  are  not  already  given  away 
in  this  will  foregoing."  "  I  order  that  the  money  and  eflfects 
be  distributed  and  divided  from  time  to  time,  as  it  can  be 
raised  from  my  debts  and  estates,  by  my  executors  hereafter 
named  ;  but  they  are  to  be  careful  to  keep  a  sufficiency  un- 
divided, to  pay  off  all  legacies  as  they  become  due,  and  to 

*  3  ]  keep  the  estate  as  much  on  interest,  or  *rents,  as  they  can, 

for  the  general  benefit,  and  to  be  careful  to  take  such  secu- 
rities for  the  money  as  they  think  is  certainly  good,  by  mort- 
gages or  personal  securities,  some  security  to  be  taken  to 
every  single  person's  bond."  The  testator  died  on  the  1st 
o{  August,. 1180.  The  will  was  proved  in  1780,  and  letters 
testamentary  granted  to  John  and  Samuel,  who  acted  as 
executors ;  Thomas,  the  other  executor  named,  declining 
to  act 

The  bill  charged  that  from  the  death  of  the  testator,  John 
and  Samuel  were  the  only  acting  executors,  as  long  as  they 
lived,  respectively,  and  had  the  sole  possession,  management, 
«Hd  disposition  of  the  estate,  and  collected  and  took  into 
their  hands  large  parts  of  the  personal  estate,  and  sold  parts 
of  the  real  estate,  and  employed  the  moneys  received  by 
ihem  in  trade.  That  John  Franlclin  died  in  September,  1801 , 
and  Samuel,  afterwards,  continued  sole  acting  executor  until 
he  died  in  September,  1807.  That  John,  Samuel,  and  Thomas, 
were  jointly  indebted  to  the  testator,  at  the  time  of  his  death, 
€ 


CASES  IN  CHANCER  f .  3 

111  a  large  sum,  which  was  still  unpaid;  and  that    Tohn  and        1816. 
Thomas,  separately,,  were  indebted  to  the  testator  in  large  v_^-n,-^_^ 
sums,  which  were  still  unpaid.     That  the  plaintiff  Mary,  the       Osgood 
wife  of  the  testator,  married  the  plaintiff  Samuel  Osgood,  on    fkasklih 
the  24th  of  May,  1786. 

That,  after  the  death  of  Samuel  FranMin,  the  plaintiffs, 
Samuel  Osgood,  in  right  of  his  wife,  and  Mary  Osgood,  un- 
dertook the  execution  of  the  will  of  the  testator,  and  the  ad- 
ministration of  the  unsettled  estate.  That  all  the  specific 
legacies  were  paid,  and  the  debts  discharged ;  that  John 
FranMin  and  Samuel  Franklin  were,  at  the  time  of  their 
deaths,  respectively,  largely  indebted  to  the  estate  of  the 
testator,  for  moneys  and  property  received  by  them  as  exec- 
utors, and  which  debts  were  still  unpaid.  That  the  plain- 
tiffs had  endeavored  to  collect  and  convert  into  money  all 
the  remaining  property  and  estate  of  the  testator,  *in  order  [  *  4  J 

to  make  a  fmal  distribution  and  settlement  thereof.  That 
the  plaintiffs,  as  sole  acting  and  surviving  executors  of  the 
testator,  had  sold,  in  June,  1808,  all  the  residue  of  the  real 
estate  not  before  disposed  of  or  wasted,  for  the  sum  of  25,000 
dollars,  which  they  had  received,;  which  sum,  and  347  dol- 
lars, due  to  the  estate,  are  all  they  had  received  from  the 
estate,  and,  excepting  the  debts  before  stated  and  unpaid, 
all  they  had  knowledge  of,  ^r  expected  would  be  recovered 
or  obtained  from  the  estate ;  that  Thomas  FranMin,  who 
never  acted,  and  who  was  deceased,  by  his  will,  made 
his  two  sons,  Walter  FranMin  and  Thomas  R.  FranMin,  and 
iSamweZ  PZcffsaw^s,  his  son-in-law,  his  executors,  (defendants,) 
to  whom  he  gave  all  his  estate ;  that  Abraham  and  Johii  Frank- 
lin, sons  of  Samuel  FranMin,  and  executors  of  his  will,  were 
insolvents  :  and  that  some  of  the  executors  of  John  Frank- 
lin, who  were  his  sons,  Tliomas,  Anthony,  and  Walter  Frank- 
lin, and  his  son-in-law,  John  Townsend,  were  also  insolvent. 

The  bill  called  for  an  account  and  payment  from  the  ex- 
ecutors of  John,  Samuel,  and  Thomas  Franklin,  respectively, 
and  for  a  discovery,  and  that  the  residue  of  the  estate  might 
be  distributed  so  that  the  plaintiffs  might  be  protected  ;  and 
that  if  the  sums  due  from  the  executors  of  Samuel,  John,  and 
Thomas  Franklin,  respectively,  or  either  of  them,  should  be 
found  to  exceed  the  share  due  to  each  out  of  the  residuary 
estate  of  the  testator  W.  F.,  the  balance  might  be  paid  to 
the  plaintiffs,  &c. 

The  answer  of  the  executors  of  Samuel  Franklin  admitted 
the  facts  stated  in  the  bill,  except  that  they  alleged  that  the 
sale  and  conveyance  of  the  residue  of  the  real  estate  by  the 
plaintiffs  was  not  valid,  because  the  plaintiffs  had  no  power 
to  sell,  and  that  the  lands  sold  were  of  much  greater  value 
than  the  sum  for  which  they  were  sold     and  they  anneved 
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1816.       to  t'^^'r  answer  schedules  and  statements  of  all  the  acts  and 

^_^-^,,,-l^  accounts  of  Samuel  Franklin,  as  acting  *execulor  of  the  tes- 

OsoooD       tator  W.  F.,  which  admittea  that  their  testator  S.  F.  em- 

Frankiin     ployed  the  money  in  his  hands  as  executor,  in  his  own  busi- 

I  #  -  -1   '    '    ness,  and  for  which  interest  was  charged,  leaving  a  balance 

^    '^  J  of  900  dollars ;-  and  the  schedules  also  admitted  a  balance  of 

13,000  dollars  from  Samuel  and  John,  as  executors  of  JV. 

F.,  and  of  6000  dollars  from  Samuel,  acting  as  sole  executor. 

The  answer  of  the  executors  ot  John  Franklin  admitted 
most  of  the  lacts  charged  in  the  bill ;  but  stated  that  they 
did  not  know  whether  their  testator  was  indebted  jointly  or 
separately,  or  not ;  nor  whether  he  was  separately  indebted, 
or  had  any  moneys  in  his  hands,  at  the  time  of  his  death, 
belonging  to  the  estate  of  TV.  F.  They  alleged,  that  the 
sale  of  the  residue  of  the  real  estate  of  W.  F.  by  the  plain- 
tiffs Samuel  Osgood,  and  JMary  his  wife;  to  John  L.  Norton 
and  De  Witt  Clinton,  was  fraudulent,  having  been  made  col- 
lusively,  and  for  an  ioadequate  price. 

The  answer  of  the  executors  of  Thomas  FranMin  also  ad- 
mitted most  of  the  facts  charged  in  the  bill ;  but  stated  that 
they  knew  nothing  of  any  debt  due  from  T.  F,,  their  testa- 
tor, jointly  with  S.  F.,  to  Walter  Franklin;  and  that  the 
separate  debt  of  their  testator  to  W.  F.  had  been  fully  paid 
and  discharged.  They  alleged,  that  the  sale  of  the  residue  of 
the  real  estate  of  W.  F.  by  the  plaintiffs,  was  void  for  want, 
of  power,  and  for  inadequacy  of  price. 

The  answer  of  De  Witt  Clinton,  and  Maria  his  wife,  and  of 
John  L.  Norton,  and  Sarah  his  wife,  admitted,  in  substance, 
the  facts  charged  in  the  bill. 

The  other  defendants,  in  their  answer,  admitted  the  facts 
charged  in  the  bill,  except  that  they  were  ignorant  of  the 
debts  charged  to  be  due  to  the  estate  of  W.  F.,  and  of  the 
acts  of  S.  F.  and  John  F.,  the  acting  executors ;  and  they  ob- 
jected that  the  sale  of  the  residue  of  the  real  estate  by  the  plain- 
tiffs, was  void  for  want  of  power,  and  for  inadequacy  of  price. 

General  repUcations  were  filed  to  the  answers. 
[  *  6  ]  *Pending  the  suit,  Samuel  Osgood  died,  and  Mary  Osgood, 

his  wife,  afterwards  died,  and  the  suit  was  afterwards  re- 
vived by,  and  in  the  name?  of,  the  present  plaintiffs,  as 
proper  parties. 

The  cross  bill  was  file4  on  the  7th  ot  June,  1809,  (most 
of  the  plaintiffs  being  the  defendants  in  the  original  suit,) 
against  Samuel  Osgood  and  Mary  his  wife,  De  Witt  Clinton, 
md  Maria  his  wife,  a^\d  John  L.  Norton,  and  Sarah  his 
wife.  It  set  forth  th*«  will  of  the  testator  W.  F.,  which 
tontained  a  power  to  -he  executors  to  sell,  as  follows :  "  I 
give  to  my  executors,  rSat  they  may  act,  and  to  the  majoT 
part  of  tbem>  their  he«i  or  executors,  full  power  to  selL" 
10 
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&.C.,  (o)  and  gave  to  each  of  his  executors  who  should  act,        1816. 
the  sum  of  200  pounds,  in  heu  of  all  commissions,  &.c.  for  ^_^— v— ^.^ 
executing  his  will.     After  stating  several  facts,  as  in  the      Osgoob 
original  suit,  the  bill  further  stated,  that  the  residue  of  the     franklih. 
real  estate  of  fV.  F.,  which  remained  unsold  at  the  time  of 
the  decease  of  Samuel  Franklin,  acting  executor,  consisted 
of  the  following  tracts,  viz.  about  3,800  acres  of  land,  on 
the  southerly  side  of  the  Mohawk  river,  in  all  or  one  of  the 
counties  of  Otsego,  Schoharie  and  Montgomery ;  4,000  acres 
of  land  in  the  same  counties ;  about  4,600,  in  one  or  all  of 
the  same  counties ;  a  tract  of  land  on  or  near  lake  George, 
the  quantity  of  which  was  unknown  to  the  plaintiffs ;  850 
acres  in  Queensberry,  in  Washington  county ;  12  lots  of  land 
on  the  Susguehannah  river ;  a  tract  of  about  5,000  acres  on 
or  near  Hillsborough,  in  the  state  of  Vermont ;  another  tract, 
of  about  5,000  acres,  in  or  near  Reading,  in   Vermont;  a 
tract  of  1,000  acres,  in  or  near  Holton,  in  the  same  state; 
nine  rights  in  the  township  of  Cavendish,  in  the  same  state ; 
*and  fourteen  rights  in  the  township  of  Draper,  in  the  same  1*71 

state ;  and  that  there  were,  as  they  believed,  various  other 
tracts  of  land,  belonging  to  the  estate  of  W.  F.,  but  which 
they  were  unable  to  particularize,  the  deeds,  papers,  &c., 
being  in  the  hands  of  the  defendants,  or  some  of  them. 
That  the  tracts  of  land  referred  to,  at  a  fair  valuation,  were 
worth  200,000  dollars,  and  that  sum  could  have  been  ob- 
tained for  them,  if  reasonable  pains  had  been  taken  for  the 
disposal  thereof.  That  Mary  Osgood,  as  surviving  execu- 
trix, had  no  power  to  sell  the  real  estate ;  but  if  she  had 
power,  the  sale  ought  not  to  be  carried  into  effect,  because 
the  plaintiffs  alleged  that  Samuel  Osgood,  and  Mary  his  wife, 
John  L.  Norton,  and  De  Witt  Clinton,  well  knew  the  value 
of  the  said  residuary  estate,  and  corruptly  and  collusively 
agreed  among  themselves,  for  the  purpose  of  defrauding  the 
plaintiffs  of  their  just  proportions  of  the  same  ;  that'  the  said 
Samuel  Osgood,  and  Mary  his  wife,  by  virtue  of  her  sup- 
posed authority  under  the  will  of  W.  F.,  should  execute  con- 
veyances in  fee  to  Norton  and  Clinton,  for  all  the  residuary 
estate,  for  the  small  and  inadequate  sum,  compared  with  its 
real  value,  of  25,000  dollars;  and,  in  pursuance  of  such 
corrupt  and  fraudulent  agreement,  the  sale  and  conveyance 
was  made ;  and  they  insisted,  that  if  Samuel  Osgood  and 
bis  wife  have  sold  the  lands  for  this  inadequate  considera- 

(a)  It  appeared  that  the  original  will  could  not  be  found,  and  that  there  had 
been  two  probates  of  it ;  one  before  Cary  Ludlow,  Esq.,  surrogate,  the  22d  of 
August,  1789,  in  which  the  words  of  the  power  to  sell  are  as  stated  above  by 
the  plaintiffs  in  the  cross  suit:  the  other  probate  of  it  was  before  Judge  Trea- 
well,  the  15th  of  August,  1786,  in  which  the  words  are  as  stated  by  the  de- 
,  fendants,  to  wit :  "  I  give  to  my  executors  that  may  act,  and  to  uie  major 
part  of  them,"  &c. 
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iQ,g        tion,  through  ignorance  of  their  real  value,  their  negligence 
,„,,^-„^,_^  in  not  ascertaining  the  value  thereof,  which  might  have  been 

Osgood       easily  done,  was  so  gross  and  inexcusable  as  to  render  them 
"■  responsible  for  tlie  full  value  of  the  lands.     The  bill  prayed 

"'"""■"'■  for  an  account;  and  that  the  sale  and  conveyances  of  the 
residuary  estate  might  be  set  aside,  and  the  estate^  sold, 
and  the  proceeds  thereof  distributed,  &c. ;  or  that  Samuel 
Osgood,  and  Mart/  his  wife,  might  account  for  it,  at  its  true 
value,  and  ail  the  title  deeds,  &c.  be  brought  into  Court,  and 
that  they  account  for  the  personal  estate,  &c.  &c. 
t  *  8  ]  *The  answer  of  Samuel   Osgood,  and  Mary  his  wife,  to 

the  cross  bill,  was  filed  the  29th  of  September,  1809.  They 
stated,  that  the  executors  were  appomted  on  condition  of 
not  being  discharged  from  their  debts  owing  to  the  testator. 
That  the  power  to  sell,  in  the  will,  was  in  these  words: 
"  1  give  to  my  executors  that  may  act,  and  to  the  major  part 
of  them,  their  heirs,  or  executors,  full  power  to  sell,""  &c., 
according  to  an  authenticated  copy  thereof  in  their  posses- 
sion ;  that  the  original  will  was  not  in  their  possession,  nor 
did  they  know  where  it  was,  unless  it  was  in  the  possession 
of  the  representatives  of  John  and  Samuel  Franklin,  as  the 
defendant  Mary  Osgood,  a  few  days  after  the  death  of  the 
testator,  delivered  it  to  them,  and  it  never  has  been  in  her 
possession,  nor  has  she  seen  it  since  ;  nor  has  the  said 
Samuel  Osgood  ever  seen  the  original  will.  That  John  and 
Samuel  were  the  only  acting  executors  during  their  lives ; 
that  aiter  the  death  of  Samuel,  the  defendant  Mary,  and 
ner  husband,  acted  as  executor;  that  all  the  debts  and 
specific  legacies  had  been  paid.  They  admitted  all  the 
representative  capacities  and  rights  of  the  plaintiffs  ;  that 
they  have  received  347  dollars,  being  the  whole  personal 
estate,  except  what  mciy  be  due  from  those  who  are  entitled 
to  distributive  shares  ;  and  that  the  debts  so  due  ought  to  be 
deducted  from  their  shares  ;  that,  as  to  the  real  estate  of 
?F.  F.,  all  they  know  is,  that  among  the  papers  delivered  to 
them  by  the  plaintiffs  Abraham  and  Jo/w(,  executors  of 
Samuel  Franklin,  deceased,  there  was  a  deed  from  Peter 
Dubois  and  others,  to  W.  F.,  dated  November,  1772,  for 
12  lots  of  land,  containing  about  3,800  acres,  on  the  south 
side  of  the  Mohawk ;  another  deed  from  the  same  persons 
to  ff.  F.,  for  4,400  acres,  on  the  south  side  of  the  Mohawk ; 
another  deed  from  the  same  persons,  except  Dubois,  dated 
5th  of  January,  1775,  for  14  lots  in  Tryon  county,  con- 
taining 4,600  acres;  that  considerable  parts  of  these  three 
[  *  9  ]  tracts  were  sold  and  conveyed  by  W.  *F.  in   his  lifetime, 

and  that  other  parts  thereof  were  disposed  of  by  Samuei 
Franklin,  the  acting  executor,  in  his  lifetime,  by  deed,  in 
fee,  perpetual  lease,  or  by  contracts  with  allowance  foi 
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improvements;  but  how  much  had  been  sold  they  did  not  1816. 
know,  though  they  had  diligently  inquired,  particularly  of  v^^^-s^-..^^ 
the  plaintiffs  Abraham  and  John,  who  had  refused  to  give  Osgood 
any  information  on  the  subject ;  that  nearly  the  whole  of  F^^gKLm 
these  three  tracts  was  covered  with  settlers  claiming  title  to 
the  lands  occupied  by  them;  that,  in  1791  and  1795,  what 
knd  remained  unsold  of  these  tracts,  was  offered  for  sale 
by  Samuel  and  John  Franklin,  the  executors,  for  5,000 
dollars,  being  the  original  price  paid  by  W.  F.  That  after 
the  death  of  Samuel  Franklin,  these  defendants  endeavored 
to  trace  the  title  of  W.  F.  to  these  lands,  and  found  that  he 
purchased  them  at  auction ;  that  no  information  could  be 
obtained  from  the  plaintiffs  Abraham  and  John,  executors 
of  S.  F. ;  that  it  could  not  be  discovered  that  the  grantors 
to  W.  F.  had  any  title.  That  W.  F.,  or  his  executors,  had 
no  actual  possession  of  the  lands,  which  were  settled,  and 
various  persons  claiming  them  had  been  in  possession,  in 
some  instances  25  years,  in  others  above  20  years,  before 
the  sale  by  the  defendants,  and  in  other  cases  19  or  20  years  ; 
and  that,  according  to  the  belief  of  the  defendants,  a  large 
portion  of  these  tracts  was  lost  to  the  estate  by  the  adverse 
possession  of  the  tenants  and  occupants ;  that  such  was  the 
belief  of  the  defendants  at  the  time  of  the  sale  by  them, 
and  was  now  their  belief;  that  the  defendants  also  received 
from  the  executors  of  Samuel  Franklin,  a  deed  from  John 
Brandon  to  W.  F.,  dated  the  4th  of  July,  1771,  for  an 
island  in  Lake  George,  containing  100  acres;  another  deed 
from  Joseph  Fair-lie,  dated  4th  of  February,  1771,  for  200 
acres  on  a  neck  of  land  on  Lake  George.  That  if  the  title 
to  these  parcels  were  good,  the  land  was  poor,  and  not 
worth  more  than  300  dollars.  That  they  know  nothing  of 
any  land  in  *(^ueensberry,  in  the  county  of  Washington,  [  *  10  ] 
belonging  to  the  estate  of  fV.  F.  That  they  received  from 
the  executors  of  Samuel  Franklin,  a  deed  to  fV.  F.  for 
2,363  acres  of  land  on  the  Susquehannah,  in  1 2  lot's,  which 
land  is  rough,  and  of  no  great  value,  and  some  of  the 
settlers  claimed  title  by  possession.  That  they  also  re- 
ceived from  the  executors  of  Samuel  Franklin,  deeds  foi 
fands  in  the  state  of  Vermont,  to  fV.  F.,  which  they  spe- 
cified, in  Hillsborough,  Reading,  and  Hilton,  being  11,000 
acres  in  the  Vvhole  ;  a  deed  for  9  rights  in  Cavendish,  and  a 
deed  for  14  rights  in  Draper,  in  the  same  state.  That 
several  of  the  titles  were  under  the  state  of  New-  York,  and 
were  lost  when  Vermont  became  an  independent  state ; 
that  a  considerable  part  of  the  lands  have  been  sold  for 
taxes,  or  lost  by  adverse  possession ;  and  for  these  causes, 
according  to  the  best  information  and  belief  of  the  defend- 
ants, the  title  to  all  the  lands  in  Vermont  of  W.  F.,  has 

13 


10  CASES  IN  CHANCERY. 

J315  become  entirely  lost  and  extinguished,  excepting  about 
2,000  acres  in  Cavendish,  which  is  mountainous,  and  of 
little  value,  and  the  settlers  on  which  dispute  the  title  of 
W.  F.  That  to  their  knowledge,  there  are  no  other  lands 
belonging  to  the  estate  of  W.  F.,  and  that  they  were  satis 
fied  there  was  no  land  of  W.  F.  in  the  county  of  Greene , 
that  they  cannot  describe  the  lands,  or  their  value,  more 
fully  or  accurately ;  and  they  set  forth,  in  a  schedule,  all 
the  deeds  and  papers  received  from  the  executors  of  Samuel 
Franklin,  the  23d  of  February,  1808,  for  which  .they  gave  a 
receipt;  and  which  were  the  only  deeds  or  papers  ever 
received  by  the  defendants,  relative  to  the  real  estate  of 
W.  F.  That  they  never  could  obtain  any  information  from 
the  executors  of  Samuel  and  John  Franklin,  relative  to  the 
situation,  quantity,  or  value  of  the  said  lands ;  that  during 
a  period  of  about  27  years,  during  which  time  the  said 
Samuel  and  John  jointly,  and  Samuel  alone,  as  acting  exec- 
•  utors  of  W.  F.,  had  the  care  of  the  estate,  the  lands  were 
[  *  1 1  ]  left  exposed  *to  settlers  and  intruders,  and  were  not  taken 
possession  of  by  any  person  in  behalf  of  the  estate ;  and 
the  greater  part  was  now  claimed  to  be  held  by  occupants, 
by  adverse  possession ;  that  the  lands  are  subject  to  the 
dower  of  the  defendant  Mary  Osgood,  and  to  the  payment 
of  quit-rents,  large  arrears  of  which  were  due.  That,  under 
all  these  difficulties  and  embarrassments,  and  as  no  part  of 
the  lands  could  be  recovered  without  much  litigation  and 
expense,  the '  defendants  deemed  it  best  for  the  estate,  and 
for  those  interested,  to  sell  the  whole  of  the  residue  of  the 
estate  together,  era  masse;  that  in  June,  1808,  they  agrqed 
to  sell  to  Norton  and  Clinton  the  whole  of  the  said  lands 
for  the  sum  of  25,000.  dollars,  and  accordingly,  on  the  lltb 
of  June,  1808,  executed  a  deed  to  S.Norton  for  tioo  thirds, 
and  to  Clinton  for  one  third  thereof.  That  they  were  ad- 
vised by  counsel,  that  the  defendant  Mary  had  power  to 
sell  the  real  estate  under  the  will  of  the  testator  ;  that,  in 
their  judgment  and  belief,  the  sum  for  which  the  lands  were 
so  sold  to  N.  and  C,  is  their  full  value,  and  more  than  the 
defendants  would  have  given  for  the  same,  under  the  cir- 
cumstances stated.  They  fully  and  absolutely  denied  any 
collusion,  corruption,  or  fraud  whatever  in  the  sale,  or  any 
secret  trust,  understanding,  or  agreement,  relative  to  the 
same ;  and  they  claimed  one  eighth  of  the  sum  for  which 
the  said  lands  were  sold.  They  further  stated,  that  the 
plaintiffs,  or  either  of  them,  before  the  sale,  never  applied  to 
them  to  come  to  any  settlement  or  distribution  of  the  estate ; 
nor  had  any,  or  either  of  the  plaintiffs,  since  the  sale, 
applied  to  the  defendants  to  make  void  the  same,  and  lu 
have  the  property  resold:  nor  had  any  of  the  plaintiffs 
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suggested  or  pretended  to  them,  or  either  of  them,  that  the       1816. 
price  obtained  for  the  land  was  not  its  full  value.     That  they  -^.^-n^^-.^^ 
used  all  the  means  in  their  power  to  obtain  correct  infor-       Osgood 
mation  relative  to  the  value  of  the  lands,  and  as  to  the     franklih. 
titles,  &c.,  and  believe  that  the  price  for  which  *the  lands         [  *  12  ] 
were  sold  was  a  full  and  adequate  price  for  the  same. . 

The  answer  of  De  Witt  Clinton,  &led  September  26\h,  1809, 
stated,  that  all  the  title  deeds  to  the  lands  did  not  come 
into  the  hands  of  Osgood  and  Mary  his  wife;  that  the 
deeds  from  the  original  patentees  to  Dubois  for  the  lands 
in  Cherry  Valley  were  supposed  to  be  lost,  and  were  re- 
cently discovered,  by  the  defendant,  to  be  in  the  hands  of 
W.  North,  Esq.  That  in  1788,  Norton  proposed  to  become 
concerned  in  the  purchase  of  the  residuary  estate  of  W.  F. 
for  30,000  dollars,  which  he  (Clinton)  declined,  thinking  the 
price  too  high ;  that  being  informed,  afterwards,  that  the 
purchase  might  be  made  for  25,000  dollars,  he  consented 
to  be  interested  with  Norton,  and  received  a  deed  from 
Osgood  and  his  wife  for  one  third  of  the  lands,  dated  June 
11th,  1808 ;  and  a  deed  was  given  to  Norton  for  two  thirds 
of  the  lands,  being  all  the  lands  of  W.  F.  unsold  in  the 
United  States,  particularly  in  New-York  and  Vermont. 
That  Norton  made  and  completed  the  purchase.  He  de- 
nied all  secret  understanding,  collusion,  fraud,  or  unfairness 
between  the  parties  in  the  transaction;  and  that  he  offered 
to  give  up  the  bargain,  and  Osgood  refused.  That  a  full 
price  was  given  ;  and  he  believed  that  a  higher  price  could 
not  have  been  obtained.  That  the  only 'tracts  of  much  value 
lie  in  Sharon,  in  the  county  of  -Schoharie ;  in  Canajohary,  in 
Montgomery  county ;  and  in  Cherry  Valley,  in  Otsego  county, 
being  what  are  called  the  Cherry  Valley  lands.  The 
first  tract  contained  3,800  acres,  being  in  the  patent  to  P. 
Livingston  and  others ;  the  second,  4,400  acres  ;  and  the 
third,  4,600  acres ;  the  two  last  tracts  lying  in  Young's 
pg.tent.  That  Samuel  FranMin  authorized  settlers  to  occupy, 
and  promised  to  pay  for  the  improvements,  which  had 
greatly  diminished  the  value  of  the  lands  to  him  and  Norton. 
That  most  of  the  lands  are  held  and  claimed  adversely  to 
them,  and  they  have  been  obliged  to  commence  suits  to 
recover  *the  possession  of  a  great  part  of  these  lands,  the  [  *  13  ] 
result  of  which  cannot  be  foreseen.  That  the  county  is 
considerably  settled,  but  the  lands  are  hilly  and  rough,  and 
he  cannot  form  a  judgment  of  their  real  value.  That  the 
island  and  point  of  land  in  Lake  George  were  worth  one 
dollar  per  acre.  That  the  850  acres  in  Queensberry  were 
on  a  perpetual  lease,  at  one  shilling  per  acre ;  and  the  value 
about  1,500  dollars.  That  there  was  a  tract  of  2,363  acres, 
conveyed  by  Edward  Dunscomb  to  W.  F.,  the  22d  September, 
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1816  I'^'^lj  lying  in  Schoharie  and  Otsego  counties,  but  in  what 
town  he  did  not  know,  nor  its  value ;  but  it  was  moun 
tainous  land,  and  the  timber  was,  in  a  great  measure,  de- 
stroyed. That  there  was  a  tract  of  about  3,500  acres  in 
Greene  county,  conveyed  by  Ann  Morris  and  Joseph  Gris^ 
wold  to  W.  F.,  April  23d,  1774,  but  he  did  not  know  in 
what  town  it  was  situated.  That  fV.  F.  had  a  claim  in  the 
Waywayarda  patent  in  Orange  county,  but  he  understood 
and  believed  that  the  title  was  bad.  That  the  titles  to  the 
lands  in  Vermont  had  been  partly  lost  by  the  independence 
of  that  state,  and  part  by  sales  for  taxes,  and  to  most  of  the 
lands  there  were  claims  of  adverse  possession,  so  that  the 
whole  was  considered  and  beheved  to  be  of  very  little  value. 
That  he  was  advised  by  counsel  that  Mary  Osgood  had  a 
good  right  of  dower  in  all  the  real  estate  of  which  W.  F., 
her  husband,  died  seised. 

The  answer  of  John  L.  Norton  was  substantially  the  same 
as  that  of  De  Witt  Clinton. 

Replications  were  filed  to  the  issues  and  testimony  taken 
in  both  causes,  but  chiefly  in  the  cross  cause,  it  being  agreed 
that  the  depositions  should  be  used  in  both. 

The  plaintiffs  in  the  cross  bill  gave  in  evidence  a  release 
of  Mary  Osgood,  dated  May  11th,  1786,  whereby  she  re- 
leased to  the  executors  of  her  husband,  W.  F.,  deceased, 
all  her  right  to  dower  in  his  estates,  except  such  parts  as 
were  situate  in  the  city  of  New-York,  or  on  Nassau  Island. 
14  1  *W.  T.  Robinson,  in  or  about  December,  1806,  had  a  con- 

versation with  De  Witt  Clinton,  about  the  lands  belonging  to 
the  estate  of  W.  F.,  in  which  Clinton  said  they  were  worth 
about  100,000  dollars  ;  and  the  witness,  a  few  days  after, 
mentioned  what  Clinton  had  said  to  Samuel  Osgood.  An- 
other witness  stated,  that  he  was  at  Cherry  Valley  in  July, 
1808,  and  saw  Norton  there,  ivho  was  then  surveying  the 
lands,  and  said,  he  would  not  take  26  dollars  per  acre,  and 
that  he  should  not  be  obliged  to  .  bring  many  ejectments. 
Seven  or  eight  witnesses,  being  persons  living  near  the 
Cherry  Valley  lands,  deposed,  that  in  their  opinion  those 
lands  were  worth  from  10  to  15  dollars  per  acre,  in  the  year 
1808.  It  was  testified,  that  some  of  the  land  lying  on  the 
turnpike  road  was  sold  by  the  agent  of  C.  and  N.  in  1809 
for  15  dollars.  That  in  1786,  Col.  Corso  left  a  paper  in 
Cherry  Valley  relative  to  the  lands  of  W.  F.  That  many 
of  the  settlers  were  waiting  to  purchase,  if  they  were  satis- 
fied as  to  the  title  of  C.  and  N.  Others  refused  to  acknowl- 
edge any  title  in  M^.  F.  or  C.  and  N.  That  in  1808,  C. 
and  JV.  said  their  title  was  good. 

John  Lawrence,  a  witness  for  the  defendants,  testified, 
that  some  years  ago  he  passed  through  the  lands  in  Cherry 
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Valley,  and  was  at  the  house  of  one  of  the   settlers,  who        1816. 
said,  they  had  gone  on  the  land  under  some  agreement  with  ^.^^—v.-*^ 
tiie  executors  of  W.  F.,  but  no  title  had  been  given  to  the       Osoood 
settlers.     That,  afterwards,  he  was  asked  by  Samuel  Osgood    p^^^^^L,,. 
what  he  would  give  for  these  lands,  and  whether  he  would 
give  25,000  dollars ;  and  the  witness  said  that,  considering 
all  circumstances,  he  would  not  give  that  sum  in  cash,  for 
there  might  be  trouble  with  the  settlers. 

Another  witness  testified,  that  in  1786,  Col.  Isaac  Corsa 
was  at  Cherry  Valley,  and  said,  he  was  authorized  to  sell 
Or  lease  the  lands  of  W.  F. ;  and  left  a  paper  containing  the 
numbers  of  the  lots  and  quantities,  and  inviting  persons  to 
settle  on  the  lands ;  and  that  if  the  lands  were  sold  to  any 
*other  persons,  the  settlers  should  be  paid  for  their  improve-  [  *  15  1 
ments,  the  value  thereof  to  be  ascertained  by  two  persons 
mutually  chosen  by  the  parties.  The  witness  had  lost  the 
original  paper,  and  had  no  copy.  That  50  or  60  persons, 
in  consequence,  settled  on  the  lands,  in  expectation  that 
the  terms  of  settlement  so  held  out  would  be  fulfilled,  and 
they  claimed  compensation  for  their  improvements.  These 
terms  were  afterwards  recognized  in  a  letter  of  Samuel 
Franklin,  written  to  some  of  the  settlers,  June  25th,  1791 ; 
and  again,  in  November  27th,  1793.  John  and,  Samuel 
FranMin  gave  a  writing  to  the  same  effect,  saying,  that  the 
settlers  should  have  a  preference  as  purchasers,  or  lessees. 

Samuel  Campbell  proved  the  agency  of  Col.  Corsa,  and 
the  recognition  of  it  by  Samuel  FranMin,  the  executor,  who 
conveyed  to  the  witness,  in  1791,  150  acres,  at  two  dollars 
per  acre. 

Jabez  Hammond,  who  was  agent  for  C.  and  N.,  deposed, 
that  in  1808,  all  the  settlers,  except  a  few  individuals,  re- 
fused to  attorn  to  C.  and  N.  Some  of  them  denied  the  title 
of  C.  and  N.,  and  others  relied  on  their  own  adverse  pos- 
session, and  all  refused  to  give  up  possession,  unless  paid 
for  their  improvements,  according  to  the  terms  offered  by 
Corsa.  That  several  suits  were  brought,  and  were  still 
pending.  That  some  of  the  settlers  sold  their  improvements 
for  from  nine  to  twelve  dollars  per  acre ;  that  the  value  of 
their  improvements  was,  at  least,  one  half  the  present  value 
of  the  lands,  and  that  under  these  embarrassments  the  value 
of  the  land  wasi  nominal  only ;  that  the  timber  had  been 
much  wasted ;  that  the  average  value  of  the  lands  in  June, 
1808,  was  not  more  than  two  dollars  and  fifty  cents  per  acre 
on  an  average.  That  the  whole  quantify  of  the  Cherry 
Valley  lands,  claimed  by  C.  andiVi,  was  about  12,000  acres, 
besides  four  lots,  which  had  been  sold  by  Samuel  HaTce,  and 
for  which  C.  and  N.  had  brought  suits,  which  were  still 
■  pending ;  that  if  these  lots  were  included,  the  whole  would 
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IQIQ  *be  about  13,000   acres.     Calvin  Rich,  a  witness,  residing 

v^,^-^^,^  on  the  land,  was  of  opinion,  that  in  June,  1808,  the  lauds, 

Osgood  free  from  all  embarrassments,  were  worth  12  dollars  per  acre. 

y-  He  stated,  that  the  tenants,  generally,  refused  to  acknowl- 

fBASKMN.  ^^^^  ^^^  ^.^j^  ^^  ^  ^^j  ^.  _  ^^^^  jj^g  timber  had  been  wasted, 

and  that  the  compensation  claimed  for  improvements,  in 
general,  exceeded  the  price  of  the  land. 

S.  Riker  deposed,  that  in  1809,  19,000  acres  of  land 
lying  in  Belvidere  patent,  in  Otsego  county,  had  been  sold 
at  auction  in  the  city  of  New-York,  at  two  dollars  and  fifty 
cents  per  acre ;  and  on  being  put  up  a  second  time,  brought 
only  two  dollars  per  acre- 

Two  of  the  plaintiffs,  in  the  cross  cause,  Abraham  and 
John  Franklin,  having  been  discharged  under  the  insolvent 
act,  in  1811,  and  one  of  the  plaintiffs  having  died,  a  bill  of 
revivor  and  supplement  was  filed  the  25th  of  February,  1812, 
making  the  assignees  of  the  insolvents,  and  the  eiecutors 
of  the  deceased  plaintiff,  parties;  the  assignees  appeared 
and  submitted  their  rights  to  the  Court,  and  the  bill  was 
taken,  p'o  confesso,  against  the  others,  and  revived. 

Afterwards,  Samuel  Osgood,  one  of  the  defendants  to 
the  cross  bill,  having  died,  in  August,  1813,  and  Sarah 
Corsa,  one  of  the  plaintiffs,  having  also  died  intestate,  a 
bill  of  revivor  and  supplement  was  filed  the  27th  November, 

1813,  and  the  suit  was  revived  against  Mary  Osgood,  as 
executrix  of  the  last  will  of  Samuel  Osgood,  and  against  the 
administrations  of  Sarah  Corsa. 

On  the  4th  of  October,  1814,  Maria,  the  wife  of  De  Witt 
Clinton,  and  Sarah,  the  wife  of  John  L.  Norton,  were,  by 
order  of  the  Court,  made  parties  to  the  suit ;  and  Mary 
Osgood  having  died  on  the  6th  of  October,  1814,  a  third 
bill  of  revivor  and  supplement  was  filed  the  1st  of  December, 

1814,  in  which  it  was  stated,  that  Mary  Osgood,  by  her  will, 
dated  27th  of  July,  1814,  after  certain  specific  legacies, 
devised  the  residue  of  her  estate,  real  and  personal,  to  her 

[  *  17  ]  children,  against  whom,  and  the  executors  of  *Mary  Osgood, 
who  were  her  son  and  two  sons-in-law,  the  bill  was  revived, 
and  they  are  the  present  plaintiffs  in  the  first  original  cause  ; 
and,  with  De  Witt  Clinton  and  his  wife,  and  John  L.  Norton 
and  his  wife,  are  the  present  defendants  in  the  cross  cause. 

The  last  bill  of  revivor  and  supplement  to  the  original 
cross  bill  stated,  that  Clinton  and  Norton  had  sold  parts  of 
the  residuary  estate  of  W.  F.,  purchased  by  them,  for  more 
than  110,000  dollars,  which  has  been  paid  part  in  money, 
and  part  by  bonds  and  mortgages ;  and  that  they  still  held 
a  large  and  valuable  part  of  that  estate  unsold.  C.  and  N., 
in  their  answer,  admitted  that  they  had  sold  part  of  the  lands, 
apd  retained  certain  parts  thereof,  but  not  having  received 
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any  accounts  from  their  agents,  they  could  not  speak  with        ]816. 
certainty  as  to  the  amount,  but  did  not  beUeve  it  was  110,000  v«,^~.^,-«». 

dollars.  Osgood 

The  several  causes  came  on  to  be  heard  together,  on  the    p^j^^^. 
29th  of  September  last. 

Harison,  Golden,  Slosson,  Bracket,  and  ClarJc,  for  the 
defendants  in  the  original  suit,  and  for  the  plaintiffs  in 
the  cross  suit. 

T.  A.  Emmet,  contra,  for  Clinton,  and  the  other  defend- 
ants, in  the  cross  suit. 

Riggs,  for  the  defendant  Norton. 

Wells,  for  the  defendants  Norton  and  Clinton. 

Baldwin,  for  the  defendant  Clinton. 

S.  Jones,  jun.,  for  the  representatives  of  Mrs.  Osgood. 


The  different  points  raised,  and  authorities  cited  on  the 
*argument,  are  so  fully  stated  and  examined  by  the  Court, 
that  it  is  unnecessary  to  give  the  arguments  of  the  counsel. 


[*1S] 


The  cause  stood    over  for  consideration  until  this  day,   January  icih. 
when  the  following  opinion  was  deUvered  by  the  Court. 

The  Chancelloe.     The  controversy  between  the  parties 
arises  in  the  cause  which  was  commenced  in  1809,  between 
FranTclin  and  others  against  Osgood  and  others.     Two  pre- 
liminary objections  were  raised  by  the  counsel  for  the  de-    ' 
tendants. 

1.  That  letters  testamentary  on  the  will  of  Thomas 
FranJclin  were  taken  out  in  Pennsylvania,  and  are  of  no 
force  here. 

2.  That  the  assignees  of  Abraham  and  John  Franklin, 
who  are  insolvent,  ought  to  have  been  plaintiffs,  instead  of 
being  defendants,  as  their  interest,  if  any,  is  as  plaintiffs ; 
and  that  they  cannot  be  made  defendants,  unless  they  had 
refused  to  be  complainants,  or  were  in  collusion  against 
them. 

The  production  of  a  probate  recently  taken  out  in  this 
state  is  a  sufficient  answer  to  the  first  objection  ;  for  it  seems 
to  be  pretty  well  settled,  that  where  no  objection  is  raised 
by  pleading,  a  probate  taken  out  at  any  time  before  the 
hearing  is  suflScient,  in  this  Court,  to  support  the  plaintiff's 
demand.     {Humphreys  v.  Humphreys,  3  P.  Wins.  351.  Fell 
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1816.       V.  Lutwidge,  2  Atk.  120.     Patten  v.  Panton,  cited  m   tin 

.„<,-.^,--^  con,  tit.  Exec.  (E.)  pi.  14.,  edit,  by  Gwillim.)     With  respect 

Osgood       to  the  secoud  objection,  the  assignees  could  not  be  compel 

Fka  JiiLiN     ^^^  t°  ^^  plaintiffs ;  and  it  is  admitted,  that  if  they  had  not 

consented,  they  must  have  been  made  defendants.       It  is 

demm^l^'"'''^'^  sufficient  for  the  merits  of  the  case  that  thoy  are  before  the 

Court,  and  the  objection  goes  only  to  a  matter  of  form.    But 

reaver''  ihe'as-*^  ^^  ^^^  assignees  have  put  in  their  answer  as  defendants,'  anu 

signees'  of   a  have  made  no  objection  to  that  character,  I  would  even  in- 

[  *  19  ]         fer  their  refusal  to  join  as  plaintiffs,  if  it  were  necessary,  *in 

msoireiu^''c"i-  order  to  avoid  any  embarrassment  from  such  an  objection 

not  be  'made  raised  at  the  hearing. 

gSiheircon-       ^-  '^^^  ^^^^  question  arising  on  the    merits  is,  whether 
seni,andif  ihey  Mary  Osgood,  as  sole  surviving  executor  of  Walter  FranTc- 
m^yXe  made  ^*"'  deceased,  was  authorized  to  sell  the  real  estate, 
deiendanis.  The  part  of  the  will  of  Walter  Franklin  relating  to  the 

question  is  as  follows :  "  The  whole  residue  of  my  estate  1 
give  and  bequeath  as  follows:  one  eighth  to  Sarah  Corsa, 
&c. ;  one  eighth  to  Mary  Wistar,  &c. ;  to  my  wife,  one 
eighth,  &c. ;  to  my  daughters,  Maria  and  Sarah,  each  one 
eighth  ;  to  my  brothers,  John,  Thomas,  and  Samuel,  each  one 
eighth,  &c.  And  /  order  that  the  money  or  effects  be  dis- 
tributed and  divided  from  time  to  time,  as  it  can  be  raised  from 
my  debts  and  estate  by  my  executors,  hereafter  named,  &c.; 
and  they  are  to  keep  a  sufficiency  undivided,  to  pay  off  all 
legacies,  and  to  keep  the  estate  as  much  on  interest  or  rents 
as  they  can  for  the  general  benefit.  And  I  appoint  my  wife 
with  my  three  brothers  aforesaid  to  be  executors,  but  on  this 
condition,  that  if  they  owe  me  any  money  at  my  decease, 
their  appointment,  or  acting  as  executors,  shall  not  be  a  re- 
lease of  their  debts,  but  the  same  shall  be  paid ;  and  if  they 
do  not  act  on  this  condition,  they  are  not  to  be  executors. 
I  give  to  my  executors  that  (jhey)  may  act,  and  to  the  major 
fart  of  them,  their  heirs  or  executors,  full  power  to  sell  any 
or  all  my  real  estate  not  already  devised,  &,c.  I  give  to  each 
of  my  executors  who  shall  act,  200?.  in  lieu  of  all  other  com- 
missions and  rewards,  &c." 

If  the  case  turned  upon  the  dry  question,  whether  by  the 

common  law  a  naked  power  without  interest  to  executors  to 

sell,  would  survive,  I  should  deem  the  authority  of  Lord  Coke 

Anakedpow-  decisive.     He  lays  down  the  rule  repeatedly  in  his  Institutes, 

roseiidoTsTot  (C'".  Litt.  112.  b.  113.  a.  181.  b.)  as  one  well  established, 

aicommoniaw^  that  the  power  would  not  survive;  and  the  same  law  was  de- 

sumve.  clared  by  Dodderidge,  J.,  the  contemporary  of  Coke,  and 

author  of  the  Touchstone.  (^Shep.  Touch,  tit.  Testament,  pi.  9. 

p.  429.)     These  writers  were,  in  their  time,  and  have  been 

in  every  period  since,  regarded  as  oracles  of  the  common 

[  *  20  ]        *law,  and  they  must  have  been  familiar  with  the  old  author 
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ties.     I  do  not,  therefore,  consider  the  observations  of  Mr.        1816. 
Hargmve,  (^Co.  Litt.   113.  a.,  note.)  even  after  giving  them   ,.^^— s^— «^ 
all  the  weight  justly  due  to  his  talents  and  learning,  as  being       Ossocd 
sufficient  to  overturn  a  rule  so  strongly  established  ;   and  es-     frakkl..-! 
pecially  when  it  has  been  shown  by  Mr.  Powell,  {Treatise 
on  Devises,  p.  292 — 310.)  that  he  is  by  no  means  borne  out 
by  the  cases   to  which  he  refers.     The  statute  of  21  Hen. 
VIII.  c.  4.  affords  no   small  confirmation  of  the  doctrine  in 
Coke ;  for  the  preamble  declares  the  opinion  that  a  sale  by 
executors  under  a  power  in  a  will  "  can  in  no  wise  be  good 
or  effectual  in  the  law,  unless  the  same  bargain  and  sale  be 
made  by  the  whole  number  of  the  executors  named  to  and 
for  the  same." 

But  while  I  thus  acknowledge  the  rule  of  the  common 
law,  I  am  equally  satisfied  that  this  cause  is  not  governed  by  it. 
In  the  first  place,  this  case  comes  within  the  exception  stated 
by  Lord   Coke ;  for  here  was  an  interest  sufficient  to  feed 
the'power,  and  keep  it  alive  in  the  hands  of  the  surviving 
executors.     The  executors  were  vested  by  the  will  with  an 
absolute  interest  in  an  undivided  moiety  of  the  whole  resid- 
uary estate,  on  which  the  power  was   to  operate,  and  they 
were  also  directed  to  keep  the  whole  of  this  residuary  estate 
as  much  as  possible  on  interest,  or  rents,  for  the  general  ben- 
efit.    This  authority  to  lease,  and  this  interest  in  the  subject  But  if  exccu 
itself,  must  be  sufficient  to  exempt  the  power  from  the  char-  '°";^^   ^  ™i 
acter  of  a  mere  naked  authority  to  a  stranger.     It  is  not  the  real  estate, 
necessary  that  the  interest  coupled  with  the  power  should  ^yy^^rL'^le" 
be  a  legal  interest.     An  equitable  estate  is  sufficient,  and  is  pi  or  equitable, 
regarded  in  this  Court  as  the  real  interest.     So  it  was  held  powerTu'^'uves" 
by  Lord  Hardwicke,  in  Hearle  v.  Greenhank;  (3  Atk.  714.) 
nor  does  the  character  of  the  power  depend  upon  the  quan- 
tity of  interest.     A  trustee  invested  only  with  the  use  and 
profits  of  the  land  for  the  benefit  of  another,  has  an  interest 
connected  with  his  power.     This  was  so  understood  in  Ber~ 
gen  V.  Bennett,  (1  Caines's  *  Cases  in  Error,   16.)  and  in         [*21  ] 
El/re  V.  Countess  of  Shaftsbury,  (2  P.  Wms.  102.)  a  testa- 
mentary guardian,  with  authority  to  lease,  was  held  to  posr 
sess  a  power  coupled  with  an  interest,  and  capable  of  sur- 
vivorship. 

In  the  next  place,  here  was  a  trust  charged  on  the  execu-  So  if  the  execu- 
tors, in  the  direction  given  to  them  to  distribute  the  proceeds  *^,l^'^  charged 
of  the  residuary  estate ;  and  according  to  the  settled  doctrine  relative  to  the 
of  the  Court,  the  trust  does  not  become  extinct  by  the  death  p^'^j?^  ®"^  ^'|,^: 
of  one  of  the  trustees.  It  will  be  continued  in  the  survivor,  power  to  sell, 
and  cannot  be  permitted,  in  any  event,  to  fail  of  execution  "'•®  P"^™'  ^"' 
for  want  of  a  trustee.  In  this  case,  one  of  the  trusts  under 
the  will  depended  upon  a  sale.  In  Garfootv.  Garfoot,{M.lb 
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1810.       Car.  II.  1.  Ch.  Cms.  35.)  lands  were  de«sed  to  the  wife  foi 
vw-^-v,,--^  life,  and  then  to  be  sold  by  the  executors.,  for  younger  chil-- 
Osgood       dren's  portions,  and  the  wife  and  executors  died,  and  the 
FiiANKiiN      younger  children  exhibited  their  bill  to  compel  the  heir  to 
sell ;  and  on  demurrer  by  the  heir,  on  the  ground  that  the 
executor  had  but  an  authority  which  died  with  him,  the  de- 
murrer was  overruled.     So,  also,  in  Banles's  case,  (Sir  Win. 
Jones,  352.  Cro.  Car.  382., S.  C.)  lands  were  devised  to  the 
wife  for  life,  and  then  to  be  sold  by  the  executors  for  pay- 
ment of  debts  and  legacies,  or  as  one  of  the  reports  of  the 
case  says,  to  be  divided  among  the  nephews.     One  of  the 
executors  died,  and  it  was  held,  on  a  case  sent  from  chan- 
cery for  the  opinion  of  the  judges  at  law,  that  <  the  survivor 
could  sell,  though  the  executors  had  an  authority,  and  no 
interest.     Whatever,  therefore,  might  have  been  the  charac- 
ter of  the  power  in  this  case,  the  strict  rule  of  the  common 
law  bould,  never  be  permitted,  in  this  Court,  to  defeat  the 
If  residuary  trust  Connected  with  the  execution  of  the  power.  ^  Whether 
'come^"in"'£!d  ^^^  residuary  legatees  might  not  have  come  in  and  taken  the 
take  the  land  it-  land  itsclf,  instead  of  the  proceeds  which  the  executors,  as 
tiiiVofeTdl'ii  trustees,  were  to  distribute,  and  thereby  have  arrested  the 
is'tooiate,  at'ter  execution  of  the  power  to  sell,  is  a  point  not  now  before  me. 
execi'tor^^  "to  ^^  ^^^^  application  was  ever  made ;  the  power  to  sell  was 
[  *  22  j         left  by  the  legatees  to  its  full  operation  ;  *and  they  come  tos 
make  their  eiee-  late,  after  the  Sale,  to  make  their  election,  or  to  raise  such  * 
''™-  question. 

Either  o-f  these  grounds  appears,  to  me  to  be  sufficient  to 
support  the  sale  by  Mrs.  Osgood,  as   the  sole  surviving  ex- 
ecutor.    There   are  other   considerations,  also,   which  adci 
great  weight  to  this  conclusion. 
In  the  con-       The  intention  of  the  testator  is  much  regarded  in  the  con- 
powers"of  sje,  struction  of  these  powers,  and  they  are  construed  withgreai(;i 
the  intention  of  or  less  latitude  in  reference  to  that  intent.    It  was  evidently  the 
mucii'regardjd.  testator's  intention  here,  that  the  power  should  not  fail  as  long 
as  there  was  an  executor  to  execute  it,  for  the  power  is  given 
even  to  the  major  pari  of  theacting  executors,  and  it  was  to  de- 
scend to  the  legal  representatives,  both  real  and  personal,  ol 
the  executors.    In  other  words,  it  was  made  transmissible  by 
descent  and  by  will ;  and  though  it  is  left  doubtful  as  to  the 
portion  of  the  executors  from  whom  that  transmission  was  to 
proceed,  I  should  take  the  better  opinion  to  be,  that  it  was 
to  proceed,  as  in  the  case  of  other  joint  interests  or  trusts, 
from  the  last  survivor,  and  that  the  testator  could  not  have 
intended  such  incongruity  and  (jonfusion  as  the  union  of  the 
heirs  and  executors  of  a  deceased  executor  with  the  surviv- 
ing executors.     The  testator  had  also  in  contemplation  the 
'         possible  case  of  his  wife  acting  alone ;  for  he  imposes  a  coii- 
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dition  upon   the   other   executors,  without  complying  with        1816. 
which  they  were  not  to  be  considered  as  appointed.  \^^^sy~-^ 

I  am  satisfied,  for  these  reasons,  that  it  would  be  repug-       Osgoou 
nant  to  the  intention  of  the  will,  to  the  rules  of  law,  and  to     fkanklin 
the  principles  of  this  Court,  to  defeat  a  power  uniting  so 
much  trust,  confidence,  and  interest,  by  applying  to  it  the 
strict  doctrine  of  the  common  law,  relative  to  mere  naked 
authorities. 

2.  The  next  point  made  on  the  part  of  the  legatees  is, 
that  the  sale  was  a  fraudulent  breach  of  trust,  and  ought 
either  to  be  set  aside,  or,  if  permitted  to  stand,  that  the  rep- 
resentatives of  Osgood  and  his  wife  ought  to  account  *for  [  *  23  ] 
the  real  value  of  the  lands  at  the  time  of  the  sale,  instead  of 
the  price  at  which  they  were  sold. 

The  ground  relied  on  in  support  of  the  charge  of  fraud, 
is  the  inadequacy  of  the  price.  I  have  examined  the  au- 
thorities on  this  point,  and  I  am  satisfied  that  it  is  not,  of 
itself,  and  ought  not  to  be,  a  justifiable  cause  of  interference, 
unless  the  inadequacy  be  so  gross  as  to  be  evidence  of 
actual  fraud.  • 

I  see  no  just  pretext  for  the  charge,  that  the  sale  was  not 
made  by  the  executrix  and  her  husband  in  good  faith ;  nor 
do  I  think  that,  under  the  circumstances  of  this  case,  there 
was  any  such  inadequacy  of  price  as  to  give  color  to  the 
inference  of  fraud. 

There  is  no  case  where  mere  inadequacy  of  price,  inde-  Mereinadequ.i- 
pendent  of  other  circumstances,  has  been  held  sufficient  to  "^^  °^  P'i?^.  " 

*  .  ,  ,  ,      ,  '  .  ,,  ,    not      sumcient 

set  aside  a  sale  made  between  parties  standmg  on  equal  ground  for  sei- 
sround,  and  dealing  with  each  other  without  anv  imposition  or  ""S    ^f"^'®  .,  ^ 

°  .  All-  1-  •  r         1  s^\e,  unless  the 

oppression.     And  the  inequality  amounting  to  iraud,  must  inadequacy  ba 
be  so  strong  and  manifest  as  to  shock  the  conscience  and  ?°  ^"f'  ,?^  ^ 

^  OG    OI  llSCll    6VI' 

confound  the  judgment  of  any  man  of  common  sense,     (Sir  dencc  of  fraud, 
Th.  Clarke,  in  How  v.  Weldon,  2  Vesey,  516.     Lord    Thur- 
low,  in   1   Bro.  9.     Lord  Ch.  B.  Eyre,  in  2  Bro.  \'l9,.note. 
Lord  Eldon,  in   9  Vesey,  246.     Sir   William  Grant,  in   16 
Vesey,  517.)     There  is  a  very  important  distinction,  which 
runs  through  the  cases,  between  ordering  a  contract  to  be 
rescinded,  and  decreeing  a  specific  performance.     Though  But inadequacr 
inadequacy  of  price  is  not  a  ground  for,  decreeing  an  agree-  not^'srgross  m 
ment  to  be  delivered  up,  or  a  sale  rescinded,   (unless  its  to    amount  to , 
grossness  amount  to  fraud,)  yet  it  may  be  sufficient  for  the  I     '  sufficieni 
Court  to  refuse  to  enforce  performance.     It  is  not  an  un-  p-ound  for  re- 
common  case  for  the  Court  to  refuse  to  enforce  for  inade-  fo™^a  specie 
quacy,  and  at  the  same  time  refuse  to  rescind.     The  two  performance  of 
cases  admit  of  very  different  views  and  considerations.     This  sai,f  °"''^'"^'   "' 
whole  subject  was  very  fully  discussed  in  Mortlock  v.  Buller, 
(10  Ves.  292.)  which  was  the  case  of  a  bill  for  a  specific 
performance  of  a  contract  of  sale  of  land  hf  the  *defendant,         [  *  21  ] 
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1816.  ^s  agent  of  trustees.  The  land  was  sold  in  September,  toi 
^..^,.-^,.-. .^  £26,500,  and  in  December  following,  the  plaintiff  had  con 
Osgood  tracted  for  the  resale  of  a  part  only  for  £34,900,  and  the 
f  BANKLiN.  trustees  refused  to  ratify  the  sale.  There  was  no  imputation 
of  fraud  in  the  transaction.  The  character  of  the  parties 
was  unimpeached,  and  though  the  plaintiff  had  neglected 
no  previous  means  of  information  as  to  the  value  of  the  land,  ' 
yet  the  chancellor  said  he  was  at  full  liberty  to  do  so,  and 
might  honestly  contract  with  persons  at  arm's  length,  and 
deaUng  for  themselves.  But,  lie  said,  there  was  a  want  of 
care  and  attention  on" the  part  of  the  trustees,  in  not  exerting 
a  wise  and  full  discretion  as  to  a  reasonable  price,  amounting 
to  a  breach  of  trust,  and  he  thought  himself  not  bound  to 
afford  relief  to  a  purchaser  who  had  contented  himself  with 
a  contract,  instead  of  a  conveyance,  and  so  dismissed  the 
bill.  There  can  be  no  doubt,  from  the  language  of  the 
Court,  that  if  the  conveyance  had  been  executed,  it  would; 
have  stood,  notwithstanding  the  inadequacy.  Thus,- in  Day 
V.  Newman,  cited  in  10  Vesey,  300,  Lord  Ahanley  refused 
to  enforce  a  specific  performance  of  an  agreement  for  the 
sale,  for  £20,000,  of  an  estate  worth  only  £10,000.  There 
was  no  actual  fraud  in  the  case,  but  the  inadequacy  was  so 
great  that  he  would  not  enforce  the  contract  against  the 
seller,  nor,  on  the  other  hand,  would  he  sustain  a  cross  bill 
to  rescind  it. 

I  need  not  multiply  cases  on  this  point.  The  doctrine 
is  settled,  that  in  setting  aside  contracts,  on  account  of  inad- 
equate consideration,  the  ground  is  fraud  arising  from  gross 
inequality.  Unless  the  inadequacy  does,  of  itself,  ex  eviden- 
tia  rerum,  prove  fraud,  the  rule  is,  says  Ch.  B.  Macdonald, 
(1  Wightwick,  109.)  that  inadequacy,  by  itself,  has  not  the 
weight  suggested.  If,  indeed,  advantage  be  taken,  on  either 
side,  of  the  ignorance  or  distress  of  the  other,  it  affords  a 
new  and  distinct  ground,  not  applicable  to  this  case,  and  a 
[  *  25  ]  ^'ery  great  inadequacy  may  form  a  presumption  *of  oppres- 
sion. (1  WightwicJc's  Rep.  28,  29.  3  Ves.  fy  B.  117.) 
Dealing  with  young  heirs,  and  for  reversionary  interests,  is 
also  watched  with  the  utmost  jealousy,  and  constitutes  a  par- 
ticular class  of  cases,  forming  another  exception  to  the  gen- 
eral rule,  that  for  mere  inadequacy  of  price  a  contract  is  »iot 
to  be  set  aside.  {Evans  v.  PeacocJc,  16  Vesey,  512.  Gow- 
land  v.  De  Faria,  17  Vesey,  20.)  So,  leases  of  charity  es- 
tates will  be  set  aside  for  an  undervalue,  if  considerable, 
though  there  be  no  imputation  of  fraud,  on  grounds  peculiar 
to  that  trust.  (18  Vesey,  315.)  But  none  of  those  excep- 
tions to  the  general  rule  apply  to  this  case.  Here  is  no  im- 
putation on  the  character  of  the  parties,  and  there  is  no  ap- 
pearance of  undue  means  or  influence,  or  of  the  practice  of 
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any  kind  of  imposition.  The  most  that  can  be  said  is,  that  1816. 
the  property  would  have  been  vastly  more  productive,  if  the  \^^~\^'^  ■> 
oxocutor  had  talien  more  pains  to  ascertain  the  title,  and  had  Osgood 
made  the  sales  in  small  parcels,  and  to  settlers  upon  credit.  FRiKKn* 
As  the  property  was  situated  at  the  time  of  the  sale,  I  do  not 
believe,  from  any  proof  in  the  case,  that  the  land  could  have 
been  sold  at  that  time,  in  one  entire  parcel,  at  a  better  price. 
The  testimony  of  John  Lawrence,  and  of  Samuel  Rilcer, 
jun..  serve  to  confirm  me  in  this  opinion.  The  land  at  that 
time  was,  in  general,  heavily  encumbered  with  adverse  claims 
and  pretensions.  The  former  acting  executors,  who  were 
then  dead,  and  whose  representatives  are  among  those  who 
are  now  seeking  to  impeach  the  sale,  had  suffered  all  this 
residuary  estate  to  lie  unregarded  for  upwards  of  twenty 
•years,  and  adverse  possessions  were  fast  closing  upon  the 
Franklin  title.  These  possessions  (I  speak  now  of  the  Cher- 
ry Valley  lands,  and  which,  indeed,  are  the  only  lands  of 
much  moment  in  the  case)  were  generally  hel'd  under  a  con- 
tract made  in  1786,  by  Col.  Corsa,  as  assumed  agent  of  the 
executors,  and  whose  agency  and  contract  the,  executors,  or 
one  of  them,  had  ratified.  By  this  contract,  the  settlers 
were  to  be  paid  *for  their  improvements,  if  they  did  not  pur-  [  *  26 1 

chase.  This  claim  was  a  great  encumbrance  on  the  title.  It 
is  well  known,  that  improvements  made  by  settlers  are  gen- 
erally valued  quite  high ;  and  it  is  in  proof  in  this  case,  that 
such  claims  exceed,  in  many  instances,  the  value  of  the  land 
at  the  time  the  settlement  was  made.  I  do  not  perceive, 
from  my  present  view  of  the  claim  under  Col.  Corsa,  as  shown 
by  proof  here,  but  that  it  might  have  been  established  in 
equity,  if  the  application  had  been  made  in  time.  There 
were  likewise  defects  in  the  chain  of  title,  which  had  excited 
a  general  distrust  of  its  validity  ;  and  this  title  was  not  made 
complete  until  the  discovery  of  the  release  of  the  original 
patentees  to  Dubois,  some  time  after  the  sale  in  question. 
It  was  found  in  the  possession  of  William  North ;  and  as  the 
former  executors  knew  nothing  of  this  paper,  Mrs.  Osgood 
had  good  reason  to  presume  that  it  was  irretrievably  lost. 
There  is  no  doubt  this  estate  has  suffered  greatly  by  negli- 
gence, but  it  was  a  negligence  of  20  years'  standing,  impu- 
table, in  a  great  degree,  to  the  tzvo  former  executors,  who 
had  the  sole  management  of  the  trust. 

These  difficulties,  in  the  way  of  title,  have  been  justly  and 
strongly  urged,  to  shovy  that  the  price  is  not  to  be  charged 
with  inadequacy,  under  all  the  circumstances  of  the  case. 
Lands  in  such  a  situation  have  no  determinate  value,  and 
ihey  are  not  to  be  estimated  by  the  price  of  improved  farms 
or  lots  which  have  a  clear  title,  and  may  yield  a  known  and 
steady  rent      Accidental  subsequent  advantage  made  of  a 
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1816  bargain,  is  nothing,  according  to  Lord  Eldon.  {Coles  f 
Trecothiclc,  9  Vesey,  246.)  If  we  were  to  take  such  a  grounu 
every  transaction  of  this  kind  would  come  into  a  Court  of 
equity.  The  purchasers  in  this  case  immediately  bestowed 
the  utmost  diligence  to  assert  their  title  and  recover  the  lands, 
and  by  the  fortunate  discovery  of  title  deeds,  and  by  still 
more  fortunate  suits  and  negotiations,  they  must  have  been 
able  to  avoid  the  statute  of  hmitations,  and  to  escape-  the 
embarrassment  of  the  claim  for  improvements,  and  have 
[  *  27  ]  *turned  their  speculation  to  great  advantage.  I  see  nothing 
unusual  in  this,  nor  any  thing  censurable  on  the  part  of  the 
purchasers ;  and  the  suit  as  against  them  ought  to  be  dis- 
missed, with  costs. 

I  have  confined  my  attention  solely  to  the    circumstance 
of  inadequacy  of  price,  because  no  other  was  stated  or  urged  • 
by  the  counsel,  and  no  other  has  occurred  to  me,  as  evidence 
of  fraud.     The  only  question  of  any  serious  doubt  in  the 
whole  case,  is,  whether  there  was  not  a  want  of  attention  and 
vigilance  on  the  part  of  Mrs.  Osgood,  amounting  to  a  breach 
of  trust,  so  as  to  render  her  representatives  chargeable  be- 
yond the  moneys  actually  received.     I  think,  upon  the  whole, 
this  would  be  too  rigorous  a  conclusion.     A  Court  of  equity, 
according  to  the  lord  keeper,  in  Palmer  v.  Jones,  (1  Vern. 
A  trustee  is  144.)  never  charges  a  trustee  with  imaginary  values,  or  with 
with'im^fna'y  «io''e  than  he  has  received,  unless  the  proof  be  very  strong 
values,  or  more  of  supine  negligence.     Lord   Thurlow  said,  it  must  amount 
ieWelC  "unies^  to  ^  case  of '  wilful  default.     (1  Vesey,  jun.  193;)     Mrs.  Os- 
there  'is    evi-  good  had  an  interest  of  one  eighth  in  this  residuary  estate, 
nlgn|encef°a-  and  though  the  sale  was  to  her  two  sons-in-law,  yet  she 
mounting  '    to  had  children  living  by  her  second  husband,  Mr.   Osgood; 
wilful  default.     ^^^  ^j^^  ^^^  ^^^  husband  never  could  have  made  an  inten- 
tional sacrifice  of  that  estate,  because  it  would  have  been 
sacrificing  their  own  interest,  and  that  of  their  other  children. 
In  that  sale,  then,  it  may  be  said,  they  took  the  same  care  of 
the  interest  of  others  as  of  their  own.     There  were  many 
considerations  that  might  have  had  a  rational  and  powerful 
influence  on  the  minds  of  Mr.  and  Mrs.  Osgood.     This  estate 
had  been  for  more  than  twenty  years  under  the  sole  care 
and  management  of  the  other  executors,  who  were  equally 
legatees,  and  who  had  suffered  the  estate  to  fall  into  ruin. 
The  title  was  handed  over  to  Mrs.  Osgood  in  an  embarrassed 
and  doubtful  state,  and  a  very  considerable  part  of  the  claim 
under  the  testator  was  null  and  void.     This  was  the  case  with 
[  *  28  ]         the  Wdwayanda  claim,  and  *with  the  lands  in  Greene  county, 
and  most  of  the  lands  in  Vermonl.     The  only  valuable  prop 
erty  was  the  Cherry  Valley  lands,  and  they  were  covered  with 
adverse  possessions,  and  with  settlers,  under  burdensome 
claims  for  improvements.     What  was  the  executor  to  do  ? 
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To  undertake  to  recover  these  lands  might  lead  to  great  ex-        1816. 
pense,  which  would  eat  up  the  value  of  the  estate.     They  v_^--s^— »» 
aver,  in  their  answer,  that  they  deemed  it  best  for  the  interest       Osgood 
of  tire  legatees,  to  sell,  at  once,  the  whole  estate  for  the     p^^^'^Lis. 
best  price  that  could  be  obtained ;  and  there  is  no  reason  to 
doubt  the  sincerity  of  this  allegation.     Whether  that  was  or 
was  not  the  most  advisable  course,  under  the  then  existing 
circumstances,  was  a  difficult  question,  on  which  intelligent 
and  prudent  men  might  differ.     I  do  not  think  that  I  am 
bound,  by  any  principles  in  this  Court,  to  deal  so  hardly 
with  Osgood  and  his  wife,  as  to  make  either  of  them   re- 
sponsible, as  trustees,  for  an  error  of  judgment,  and  I  shall, 
therefore,   not   hold    them  answerable  beyond  the  amount 
of  the  sale. 

In  arriving  at  this  conclusion,  I  have  been  much  governed 
by  a  view  of  the  peculiar  situation  of  the  property  when  the 
trust  was  assumed  by  Mrs.  Osgood,  and  of  the  desperate 
condition  to  which  it  was  reduced  by  the  folly  and  negligence 
of  the  former  executors,  and  the  tacit  acquiescence  of  all 
parties  in  interest.  The  case  would  have  been  very  different 
if  she  had  been  an  acting  executrix  from  the  beginning. 
To  exact  of  her  a  responsibility  for  the  defaults  of  others, 
would  be  unjust.  When  she  assumed  the  trust,  in  1807, 
she  was  under  the  necessity  of  commencing,  at  once,  a  series 
of  extraordinary  efforts,  and  of  expensive  litigation,  sufficient 
to  strike  ordinary  minds  with  dismay,  or  of  closing  the  con- 
cern of  the  administration  of  the  estate  by  bringing  the  whole 
interest  to  market.  There  was  no  time  for  delay.  One 
course  or  the  other  must  have  been  pursued  immediately,  or 
the  property  abandoned  forever.  If  she  did  not  elect  the  most 
judicious  course  for  the  interest  of  the  trust,  she  elected  the 
other,  with  the  best  *advice  of  her  husband,  and  in  perfect  [  *  29  J 
good  faith.  Of  this  there  is  no  doubt.  I  cannot  but  think 
that  the  charge  of  an  abuse  of  discretion  does  not  come  with 
great  weight  or  equity  from  cestui  que  trusts,  who  are  partly 
representatives  of  the  former  trustees,  all  of  whom  have  been 
silent  spectators  of  the  manner  in  which  the  former  trustees 
had  conducted. 

I  shall,  accordingly,  decree,  that  the  bill  against  the  pur- 
chasers be  dismissed  with  costs,  and  that  the  usual  reference 
be  made  to  a  master  to  take  and  state  an  account  between 
the  representatives  of  Mr.  and  Mrs.  Osgood,  as  executrix, 
on  the  one  part,  and  the  respective  claimants  of  the  residuary 
estate  of  fV.  Franklin,  deceased,  on  the  other:  in  taking 
which  account,  the  estate  of  Mrs.  Osgood  is  to  be  charged 
with  the  actual  amount  of  sales  and  other  moneys  received, 
and  no  more,  and  the  executors  of  John,  Thomas,  and  Samuel 
Franklin,  deceased,  to  be  charged  with  the  debts  due  from 
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1816.  their  tesiators  respectively,  to  the  estate  of  Walter  Franklinl 

^_,— s^.^L-'  deceased ;  and  the  question  of  costs,  and  ail  other  questions, 

HoLKiDGE  to  be,  in  the  mean  time,  reserved. 

V. 

Gillespie.  -^  r       i 

Decree  accordingly. 


^*30]  *HoLRiDGE  against  T.  and  T.  B.  Gillespie. 

[Followed,  3  Sandf.  Ch.  134.] 

If  a  mortgagee,  executor,  trustee,  tenant  for  life,  &c.,  liaA«ing  a  limited  in- 
terest, gets  any  advantage  by  being  in  possession,  or  otherwise,  in  ob 
taining  a  new  lease,  he  is  not  allowed  to  retain  it  for  his  own  bene 
fit,  but  must  hbld  it  for  the  mortgagor,  or  cestui  que  trust. 

Where  the  plaintifl"  assigned  the  lease  of  a  farm  to  secure  the  payment 
of  a  debt  due  to  the  defendant;  and  the  {)arties,  afterwards,  entered 
into  an  agreement,  by  which  the  plaintiff,  in  consideration  of  a  sum 
of  money  expressed,  but  not,  in  fact,  paid,  agreed  to  give  up  to  the  de- 
fendant one  half  of  the  farm,  and  the  defendant  entered  into  posses- 
sion of  the  premises,  and  suri'endered  the  lease  to  the  landlord,  and 
took  a  new  lease  for  an  extended  term  of  years ;  it  was  held  that  the 
plaintiff  was  entitled  to  redeem  the  whole  premises,  and,  on  such  re- 
demption, to  have  the  entire  benefit  of  the  new  lease. 

/V<)i).titii,i8i5,  THE  plaintiff,  being  possessed  of  a  lease  from  B.  W.  and 
f  ,?'!'', gig  others,  of  a  farm  of  about  309  acres,  (parts  of  lots  8,  9,  and 
''  ■  10,  in  Crosby's  manor,)  dated  in  iVoremJe?-,  1 806,  for  eleven 
years,  subject  to  an  annual  rent  of  75  dollars,  on  the  26th 
oi  May,  1808,  assigned  the  lease  to  the  defendant  Thomas 
Gillespie.  The  assignment  was  absolute  ;  but  the  assignee, 
at  the  same  time,  executed  a  defeasance,  declaring  that  the 
assignment  was  made  to  secure  a  debt  of  74  dollars  and  12 
cents,  due  from  the  plaintiff  to  Thomas  Gillespie,  with  inter- 
est. Part  of  the  land  was  cultivated  and  improved.  In 
April,  1809,  the  defendant  T.  G.  took  possession  of  the 
improved  part  of  the  farm.  On  the  29th  of  August,  1809, 
the  plaintiff  and  defendants  entered  into  an  agreement,  under 
seal,  by  which  the  plaintiff  acknowledged  that  he  had  received 
of  the  defendants  100  dollars,  as  a  compensation  for  one 
half  of  his  improvements  on  the  lot,  and  he  gave  up  one  half 
of  the  premises  to  the  defendant  T.  G. ;  and,  to  secure  to 
T.  G.  75  dollars,  with  interest,  together  with  what  might 
afterwards  become  due  to  the  defendants,  the  plaintiff  gave 
up  the  lease  to  T.  G.  until  the  75  dollars  and  interest,  and 
[  *  31  ]  moneys  to  become  due,  should  be  paid,  *and  T.  G.  engaged 
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(o  give  the  plaintiff  a  good  lease  for  half  the  farm  for  eight       1816. 
years  from  the  1  st  of  February,  1808,  subject  to  the  rents,  &.c.  '^^-s.'-^w- 

The  plaintiif  averred  in  his  bill,  that  the  100  dollars  was  Holridge 
to  be  paid  by  the  defendants  to  the  lessors  for  rent;  that  g,,i.es,,,k 
after  the  first  agreement  he  delivered  T.  B.  G.  produce  of 
the  farm  to  the  amount  of  300  dollars,  and  performed  work 
and  services  to  the  amount  of  150  dollars ;  that  T.  G.  went 
into  possession  of  part,  and  the  defendants  had  received  the 
profits  for  4  years,  at  the  rate  of  180  dollars  a  year ;  and 
that  a  balance  was  due  to  him  from  the  defendants.;  that  the 
defendant  T.  G.,  after  the  first  assignment,  applied  to  the 
lessors,  and  surrendered  up  the  lease  to  them,  and  took  a 
new  lease  in  his  own  name,  and  assigned  it  over  to  T.  B.  G. 
The  bill  prayed  for  an  injunction  against  an  ejectment  brought 
by  the  defendants,  in  1814,  to  recover  possession  of  part  of 
the  premises  occupied  by  the  plaintiff,  &c. 

The  defendants  admitted  that  no  money  was  paid  to  the 
plaintiff,  but  that  the  100  dollars  previously  paid  by  them 
for  rent  to  the  landlords,  and  for  28  dollars  and  34  cents, 
paid  for  a  debt  of  the  plaintiff,  were  agreed  to  be  the  con- 
sideration of  the  agreement  of- the  29th  of  August,  1809. 
That  the  defendants  had  previously  paid  the  landlords  the 
100  dollars,  but  no  acquittance  or  receipt  was  given  to  the 
plaintiff  for  the  amount.  That  the  defendant  T.  G.  had 
been  in  possession  since  1809,  and  made  improvements, 
which  were  specified ;  had  paid  the  rent  and  taxes  for  the 
whole  farm  for  the  last  three  years,  and  that  the  plaintiff  had 
paid  only  one  third  of  the  rent  for  the  year  1809.  That  the 
plaintiff  had  never  paid  the  75  dollars,  or  interest,  and  that 
he  owed  the  defendant  T.  G.  about  175  dollars,  &c. ;  that 
the  defendant  occupied  a  small  house  and  garden,  and  that 
the  ejectment  was  brought  for  the  house  so  occupied  by  the 
defendant  T.  G.,  but  not  for  the  cleared  land. 

*Gold,  for  the  plaintiff,  contended,  that  the  plaintiff  was         [  *  32] 
entitled  to  redeem  the  whole  of  the  demised  premises,  and    •'Vo".  n,  isis 
to  have  the  benefit  of  the  new  lease.     Where  the  contract 
commenced  in  a  loan,  and  the  original  transaction  is  to  create 
a  security  for  money,  no  collateral  or  subsequent  agreement 
can  change  the  nature  of  the  contract,  or  deprive  the  mort- 
gagor of  the  right  of  redemption .f     A  second  conveyance,  | '^  Veseyjim. 
which  springs  out  of,  or  is  connected  with  a  prior  mortgage,  ~Mort.  19. 
partakes  of  its  redeemable  quality  .J     Though  the  renewal  iiVemon,i8ii. 
of  the  lease  be  on  terms  personal  to  the  mortgagee,  yet  the  ^^^^^l'  uq 
renewed  term  is  subject  to  the  equity  of  redemption  of  the  Bioodgood    v 
mortgagor  of  the  old  lease. '5i  ■^"'s'- 

Again  ;  where  the  stipulation  for  redemption  is  contained  |  />_  w^8i4 
in  a  distinct  instrument,  the  Court  will  adhere  to  it  strictly, 
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to  prevent  the  equity  of  redemption  from  being  entangled 
to  the  prejudice  of  the  mortgagor.f  And  if  a  mortgagee  has 
continued  to  treat  the  conveyance  as  a  mortgage,  it  will  be 
redeemable.^ 

Again  ;  nothing  passed  by  the  agreement  of  the  29th  of 
August,  1809;  for  the  term  improvements  imports  no  inter- 
est in  land-i^i  Besides,  the  conduct  of  the  defendant  was 
unconscionable  and  oppressive. 

KirJcIand,  contra,  insisted,  that  there  was  no  fraud  or  mis- 
representation on  the  part  of  the  defendant,  in  regard  to  the 
agreement  of  August  29,  1809.  The  consideration  is  for 
100  dollars,  received  previous  to  the  date.  Though  the 
agreement  is  not  drawn  with  technical  accuracy,  yet  the  in- 
tention of  the  parties  is  sufficiently  clear ;  that  there  should 
be  a  sale  of  one  half,  and  the  residue  remain  subject  to  re- 
demption, on  payment  of  75  dollars,  and  the  other  responsi- 
bilities of  the  defendants.  By  the  word  "  improvements," 
the  land  was  evidently  intended. 

The  authorities  cited  by  the  plaintifTs  counsel  are  not 
denied  ;  but  the  law  which  they  are  intended  to  support  *is 
not  applicable  to  the  present  case.  The  consideration  was 
not  a  loan,  but  a  debt ;  and  the  second  conveyance  did  not 
grow  out  of  the  first,  nor  is  there  any  stipulation  for  a  re- 
demption ;  nor  is  there  any  evidence  that  the  parties  treated 
the  part  sold  as  if  mortgaged.  The  acts  or  declarations 
of  the  defendants  are  to  be  understood  in  reference  to  that 
part  only  of  the  land  to  which  the  plaintiff  was  entitled 
by  the  contract;  and  the  plaintifPs  own  acts  support  this 
construction. 

The  case  of  Freer  v,  Hardenbergh  was  that  of  a  contract 
to  pay  for  labor  in  making  improvements  on  land,  not  for 
the  sale  of  improvements. 

The  Chancellor.  The  bill  filed  by  the  plaintiff  is  in  the 
nature  of  a  bill  to  redeem,  and  the  plaintiff  is  entitled  to 
redeem  the  whole  of  the  premises  contained  in  the  lease, 
and  to  have  the  entire  advantage  of  the  new  lease,  on  such 
redemption.  The  renewed  lease  enures  for  the  benefit  of 
the  mortgagor.  According  to  the  cases  oi  Manlove  v.  Bale, 
and  of  Rakestraw  v.  Brewer,  (2  Vern.  84.  2  P.  Wms. 
511.)  the  additional  term  comes  from  the  same  old  root, 
and  is  subject  to  the  same  equity  of  redemption,  otherwise 
hardship  and  oppression  might  be  practised  upon  the  mort- 
gagor. It  is  analogous,  in  principle,  to  the  case  of  a  trustee 
holding  a  lease  for  the  benefit  of  the  cestui  que  trust. 
Courts  of  equity  have  said,  that  if  he  makes  use  of  the 
influence  which  his  situation  enables  him  to  exercise,  to  gel 
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a  new  lease,  he  shall  hold  it  for  the  benefit  of  the  cestui  qts        ig]  g 
trust.    (1  Dow.  269.    1  Ch.  Cas.  191.    1  Bro.  Ch.  Cas.  198.)   ..^^-^.-^^ 
So,  if  a  guardifin  takes  a  renewed  lease  for  lives,  the  trust     Hoi.kidoe 
follows  the  actual  interest  of  the  infant,  and  goes   to  his     gillespir. 
heirs,  or  executor,  as  the  case  may  be.     (18   Vcsey,  274.) 
Indeed,  it  is  a  general  principle,  .pervading  the  cases,  that 
if  a  mortgagee,  executor,  trustee,  tenant  for  life,  &c.,  who 
have  a  limited    interest,  gets   an    advantage    by   being   in 
possession,  "  or  behind  .the  back  "  of  *the  party  interested  [*34] 

in  the  subject,  or  by  some  contrivance  in  fraud,  he  shall  not 
retain  the  same  for  his  own  benefit,  but  hold  it  in  trust. 
(Lord  Manners,  in  1  Ball  &f  Beatty,  46,  47.  2  Ball  fy 
Beatty,  290.  298.)  The  doctrine  has  been  uniform  from 
the  decision  of  Lord  Keeper  Bridgman,  above  referred  to, 
in  1  Ch.  Cas.  191.,  down  to  the  most  recent  decisions.  Nor 
do  I  think  that  the  agreement  of  August,  1809,  ought  to 
form  an  obstacle  to  the  redemption  of  the  whole.  That 
agreement  bears  the  mark  of  undue  influence  growing 
out  of  the  first  assignment ;  and  contracts  of  that  kind, 
made  with  the  mortgagor,  to  lessen  or  embarrass  the  right 
of  redemption,  are  regarded  with  jealousy,  as  they  are  very 
apt  to  take  their  rise  in  unconscientious  advantages  assumed 
over  the  necessities  of  the  mortgagor.  (1  Vern.  8.  2  Vern. 
520.  2  Atk.  495.  2  Ball  &f  Beatty,  278.)  The  general 
principle  is,  "  once  a  mortgage,  always  a  mortgage ;"  and 
though,  no  doubt,  the  equity  of  redemption  may  be  released 
upon  fair  terms,  yet  the  fairness  and  value  miist  distinctly 
appear.  In  this  case,  there  was  no  satisfactory  consideration 
for  an  abandonment  by  the  plaintiff"  of  one  half  of  his  farm. 
The  agreement  was  false  on  its  face,  for  the  consideration 
was  not  paid.  A  payment  of  the  annual  rent  to  the  land- 
lord, was  no  compensation  to  the  plaintiff  for  half  of  his 
farm  ;  and  if  v/e  can  credit  the  subsequent  declarations  of 
the  defendants,  they  regarded  the  whole  farm  as  still  subject 
to  redemption.  But  without  placing  reliance  on  sayings  of 
this  kind,  the  paper  itself,  accompanied  with  the  admission 
that  the  consideration  was  never  paid  to  the  plaintiff",  is 
enough  to  justify  me  in  not  regarding  that  agreement  as  a 
valid  obstacle  to  the  original  right  of  redemption. 

I  shall,  therefore,  direct  a  reference  to  a  master  to  take 
and  state  an  account  between  the  parties,  in  which  the 
plaintiff  is  to  be  charged  with  the  74  dollars  and  12  cents, 
mentioned  in  the  original  defeasance,  with  interest  from 
that  time,  and  is,  likewise,  to  be  charged  with  all  sums  of 
money  justly  due  to  the  defendants  for  goods  sold,  or  ad- 
vances *by  them,  or  either  of  them,  made  to  and  for  his  use,  [  *  35  ] 
and  on  his  account ;  and  that  the  plaintiff  is  to  be  credited 
with   all  payments  made,  or  articles  of  produce  delivered, 
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1816.       Of  work,  labor,  and  services,  rendered  to  the  defendants,  oi 

v-^-N/— »i_^  either  of  them  ;  and  that  the  defendants  are  to  be  charged 

HoLuiDGE     with  the  net  yearly   value   of  the   premises  possessed  by 

Gillespie,     them,  or  either  of  them,  during  the  time  of  their  possession, 

after  deducting  the  rent  and  taxes  accruing  and  paid  during 

that  period  ;  and  that  the  pleadings  and  proofs  taken  in  the 

cause  (the  deposition  of  John   Connolly,  (a)  excepted,)  be 

received  as  evidence  before  the  master,  and  that  the  questiqn 

of  costs,  and   all  other  questions,'  be  reserved,   until   the 

coming  in  of  the  report. 

Decree  accordingly. 

(a)  An  objection  was  made  to  his  deposition  being  read,  on  the  ground, 
that  having  been  pbnvicted  of  a  statute  perjury,  though  pardoned  by  the 
governor,  his  competency  as  a  witness  was  not  restored ;  (2  Salk.  689.  Peake's 
Evi.  127.  Phillips's  Law  of  Evi.  28 ;)  the  statute  having  made  the  total  disa- 
bility to  become  a  witness,  a  part  of  the  punishment  until  the  convict!  n  il 
reversed.    (1  Jf.  R.  L.  17l.  Bess.  SM.  oh.  74.  a.  1.) 
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1816. 

HlLDRETH 

HiLDRETH  against  Sands  and  others.  sand<. 

[Afaimed,  14  Johns.  493.     Followed,  15  Otto  (U.  S.)  118.    Dictum  ovemiled,  8  Johns. 

Ch.  378.]' 

A.  deed  fraudulent  on  the  part  of  the  grantor,  may  be  set  aside,  thougli 
the  grantee  is  a  hona  fide  purchaser,  and  ignorant  of  the  fraud. 

But  the  fraud  of  the  grantor  must  be  clearly  established  by  proof.  The 
mere  fact,  that  the  grantor  has  suffered  the  bill  to  be  taker,  as  against 
him,  pro  confesso,  is  not  sufficient. 

Fraud  may  be  inferred  from  circumstances,  such  as  the  sniallness  of  the 
consideration  expressed,  compared  with  the  fair  price  of  the  property 
conveyed;  the  want  of  proof  of  any  price  having  been  actually  paid  ; 
the  grantor  continuing  in  possession  or  exercising  acts  of  ownership ; 
or  circumstances  attending  the  delivery  and  execution  of  the  deed,  &c. 

*A  deed  brought  forward  as  founded  on  a  valuable  consideration,  cannot  [  *  36  J 

be  set  up  as  a  gift  or  voluntary  conveyance,  but  the  party  is  bound  by 
the  considerfition  alleged. 

A  deed  not  fraudulent  at  first,  may  become  so  afterwards,  by  being  con- 
cealed or  not  pursued,  by  which  means  creditors  have  been  drawn  in 
to  lend  their  money. 

A  purchaser  at  a  sheriiF's  sale  under  the  judgment  of  a  creditor,  is  en- 
titled to  the  benefit  of  the  statute  of  frauds,  equally  as  the  creditor 
himself. 

THE  bill  was  filed,  in  this  case,  to  set  aside  a  conveyance  Nm.  uth  and 
made  by  the  defendant  Comfort  Sands,  to  the  defendant  ]^^n'i5\M^'m&. 
Robert  Sands,  of  certain  lands  in  Brooklyn,  on  which  a 
ropewalk  is  situated,  as  fraudulent  against  the  plaintiff, 
who  purchased  the  same  at  a  sheriff's  sale,  under  an  e.xecu- 
tion  against  Comfort  Sands.  Amie  I.  Barbarine,  the  other 
defendant,  was  a  tenant  in  possession,  nominally,  it  was 
said,  under  Robert  Sands. 

The  bill  was  taken  ^ro  confesso  against  Comfort  Sands, 
for  want  of  an  answer.  Robert  Sands  put  in  his  answer ; 
and,  as  it  regarded  Barbarine,  the  case  came  on  upon  bill 
and  answer,  he  having  been  examined  as  a  witness  on  the 
part  of  the  plaintiff. 

In  March,  1801,  Comfort  Sands  wslS  declared  a  bank- 
rupt, under  the  then  existing  law  of  the  United  States,  and 
finally  obtained  his  certificate  of  discharge.  The  bill 
charged  that  Comfort  Sands,  previous  to  his  bankruptcy, 
made  sundry  fraudulent  conveyances  of  his  real  estate,  to 
his  sons  Henry  and  Lewis,  and  to  others ;  that  Isaac  Kibbe, 
the  assignee  of  the  bankrupt,  refused  to  take  measures,  or 
to  allow  the  creditors  to  institute  a  suit  in  his  name,  to  set 
aside  those  conveyances.  That  George  Codwise  and  others, 
creditors  of  the  bankrupt,  in  November,  1801,  filed  their 
bill  in  this  Court  against  Comfort  Sands,  and  Henry  and 
Lewis  Sands  and  others,  to  set  aside  those  conveyances,  and 
a  final  decree  was  obtained  against  Comfort  Sands,  for  125 
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1816  dollars  and  65  cents  costs,  against  Comfort  Sands,  and 
v,^^,^^.,^  Henry  Sands,  for  1,402  dollars  and  50  cents  for  mesne 
HiLDRETH  profits  of  the  estate,  and  against  Comfort  Sands  and  others, 
Sands  defendants,  for  1,300  dollars,  costs  of  suit,  for  all  which 
r  *  37  1  *sums  Codwise  and  others  became  entitled  to  executions. 
That  in  January,  1805,  pending  the  suit  of  Codwise,  Com- 
fort Sands  purchased  at  a  master's  sale,  under  the  mortgage 
given  to  the  Bank  of  New-  York,  the  real  estate  now  in 
question,  for  the  consideration  of  500  dollars ;  but  in  con- 
sequence of  the  pendency  of  the  suit  against  liim,  the  master, 
by  his  direction,  conveyed  the  property  to  Josej)h  Sands, 
who  held  the  same  in  trust,  for  some  time,  and  afterwards, 
before  July,  1811,  conveyed  the  same  to  Comfort  Sands. 
That  Comfort  Sands  remained  in  possession  and  erected  a 
ropewalk  thereon,  which  he  paid  for  out  of  the  .rents  and 
profits,  and  continued  in  possession  until  he  fraudulently 
conveyed  the  same  to  Robert  Sands ;  that  the  conveyance 
to  Robert  Sands  was  made  in  February,  1807,  while  the 
suit  of  Codwise  and  others  was  in  rigorous  prosecution,  for 
a  nominal  consideration,  and  with  a  view  to  delay  and  de- 
fraud Codwise  and  other  creditors.  That  Robert  Sands  did 
not  take  possession  of  the  premises,  nor  receive  the  rents 
and  profits ;  but  permitted  Comfort  Sands  to  receive  them, 
and  who  made  improvements  on  the  property  at  his  own 
expense,  or  out  of  the  rents  and  profits.  That  the  deed 
was  not  delivered  on  the  day  of  its  date,  nor  until  about  the 
time  the  plaintiff"'s  title  was  set  up ;  and  that  the  consider- 
ation expressed  was  not  one  third  of  the  value  of  the 
property. 

The  property  was  sold  by  the  sheriff,  on  the  3d  December, 

1811,  under  two  executions,  one  out  of  this  Court  at  the 
suit  of  Codwise  and  others,  and  the  other  out  of  the 
Supreme  Court,  at  the  suit  of  jE.  Whitney;  and  the  plain- 
tiff, who  became  the  purchaser  at  such  sale,  for  215  dollars, 
received  a  deed  from  the  sheriff,  dated  the  14th  of  January, 

1812,  conveying  all  the  right  of  C.  S.  to  the  premises  on 
the  13th  February,  1808.  Barbarine,  the  defendant,  was 
in  possession  at  the  time,  as  a  tenant  for  years,  and  refused 
to  attorn  to  the  plaintiff.  The  bill  prayed  that  the  deed 
from  C.  S.  to  R.  S.  might  be  declared  fraudulent  and  void, 

J  *  38  ]  *and  be  cancelled,  or  that  if  any  thing  was  due  to  R.  S. 
from  C.  S.  at  the  time  the  deed  was  given,  and  for  which 
.  it  ought  to  stand  as  security,  that  upon  payment  thereof 
R.  S.  might  be'  decreed  to  convey  the  premises  to  the 
plaintiff,  and  that  R.  S-  and  Barbarine  might  account  to  the 
plaintiff  for  the  rents  and  profits,  since  the  sheriff's  sale,  &.c. 
Robert  Sands,  in  his  answer,  admitted  the  bankruptcy  of 
C.  S.,  but  denied  all  knowledge  of  any  fraudulent  convey< 
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ances  by  him;  he  knew  of  the  pendency  of  the  suit  of  1816. 
Codwise  and  others,  but  was  ignorant  of  the  proceedings  in  it.  v^.^-^^—^' 
He  admitted  that  Joseph  Sands  conveyed  the  premises  in  Hildreth 
September,^^  1806,  but  said,  that  he  was  ignorant  of  the  g^^-^j 
purchase  at  the  master's  sale;  that  C.  ;S'.,in  1806  and  1807, 
built  a  ropewalk  and  store  on  the  land,  which  he  paid  for 
partly  in  money,  and  partly  from  rents  and  profits  received 
by  him ;  and  C.  S.  stated  the  cost  to  be  3,821  dollars  and 
94  cents.  That  the  defendant  R.  S.,  on  or  about  the  21st 
February,  1807,  purchased  the  premises  for  4,500  dollars, 
which,  he  said,  was  the  value  of  the  property,  and  that  the 
deed  was  acknowledged  by  C.  S.  and  his  wife,  on  the  day 
of  its  date.  -That  C.  S.  was  then,  and  had  been  a  long  time, 
in  possession  of  the  premises ;  that  if  he  had  any  fraud- 
ulent intention,  it  was  unknown  to  the  defendant ;  that  at 
the  time  of  the  purchase,  C.  S.  was  indebted  to  the  defend- 
ant 500  dollars,  which,  it  was  agreed,  should  be  deducted 
from  the  consideration,  and  that  the  residue,  being  4,000 
dollars,  should  be  paid  as  C  5'.  should  require,  either  in 
cash,  or  by  assuming  debts  of  C.  S. ;  that  he  afterwards 
paid,  at  diffetent  times,  cash  to  the  amount  of  1 ,052  dollars, 
and  assumed  the  payment  of  certain  debts  of  C.  S.,  amount- 
ing to  2.948  dollars,  a  schedule  of  which  he  annexed.  That 
there  were  no  Kens  on  the  property ;  that  he  purchased  it 
with  a  view  to  secure  the  debt  of  500  dollars,  which  ac- 
crued in  December,  1805,  and  to  assist  C.  S.  in  paying 
several  small  debts  ;  that  in  October,  1810,  a  settlement  took 
place,  as  to  the  various  sums  paid,  and  making  up  the  con- 
sideration *money,  amounting  to  4,500  dollars.  That  he  [  *  39  J 
took  no  receipts  for  the  money,  but  kept  a  memorandum 
thereof,  and  relied  on  an  adjustment  of  the  amount  between 
them  ;  that  his  assumption  to  pay  the  debts  of  C  5'.  was  in 
September,  1810,  by  writing  at  the  bottom  of  a  list  of  the 
debts  presented  to  him  by  C.  &  He  never  made  any  promise 
to  the  creditois,  but  only  to  C.  S.  that  he  would  assume 
and  pay  the  294S  dollars ;  two  of  the  debts  he  had  before 
promised  to  pay  >n  1809 ;  and  that  he  paid  a  debt  of  Sands 
and  Crump  of  270  dollars,  in  August,  1809,  and  100 
dollars  to  John  R.  Sands,  1809;  and  in  May,  1812,  he 
paid  a  debt  to  Jos.^jh  Mead,  of  76  dollars  and  21  cents; 
that  Barbarine  was  A,"VM;ted  to  pay  153  dollars  and  42  cents, 
of  those  debts ;  that  h>  May,  1812,  he  delivered  C.  S.  675 
dollars;  and  in  Septernt>ii ,  1812,  474  dollars  and  50  cents, 
to  be  applied  to  pay  ihvi  debts;  but  whether  these  sums 
were  so  applied  the  defe»*]ant  did  not  know  ;  that  he  had 
not  paid  any  of  the  creditoju,  except  Sands  and  Crump,  John 
R.  Sands,  and  Joseph  MeaJ.  That  on  the  10th  of  March, 
1811,  he  came  to  a  settle*  jent  with  Barbarine  as  to  the 
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1816.      rent  accrued  on  the  lease  to  his  partner,  John  Smith,  <>f 

v_i^-s,--^_,  the  10th  of  February,  1807,  and  the  money  which    C.  S 

HiLDRETH     had  received  in  advance,  and  as  to  certain  claims  of  the 

Sawds.       lessee  against  the  lessor,  and  that  a  balance  was  ^found  due 

to  Barbarine  of  1592  dollars  and  33  cents,  beyond  the  rent 

due  ;  that  the  old  lease  was  surrendered,  and  he  gave  B.  a 

new  lease  for  7  years,  from  the  1st  of  May,  1811,  at  the 

annual  rent  of  692  dollars  and  50  cents,  and   agreed  that 

B.  should  retain  58  dollars  and  85  cents,  out  of  each 
quarter's  rent,  until  he  was  repaid  the  1592  dollars  and  33 
cents,  so  as  to  leave  a  clear  annual  rent  of  465  dollars  and  50 
cents.  That  this  settlement  with  B.  was  effected  by  C.  S. 
as  agent  for,  and  at  the  request  of,  the  defendant.  That 
from  the  date  of  his  deed  in  February,  1807,  he  had  been 
the  owner,  and  in  actual  possession  of  the  vacant  half  of 
the  premises,  and  Barbarine  was  in  possession  of  the  other 

f  »  40  ]  *half  as  his  tenant.  That  C.  S.  superintended  the  building 
the  ropewalk  on  the  premises  leased  to  Smith,  between 
February  and  May,  1807  ;  that  when  he  assumed  to  pay  the 
debts  of  C  S.,\n  1810,  he  understood  they  were  just  debts, 
and  some  of  them  to  be  for  the  expenses  of  building  the 
ropewalk ;  and  that  all  the  improvements  between  Feb- 
ruary and  May,  1807,  were  made  at  the  expense  of  C.  S. 
That  the  deed,  about  the  time  of  its  date,  was  delivered  to 
John  B.  Sands,  son  of  C.  S.,  as  agent  of  the  defendant, 
(R.  S.,)  and  has  remained  in  his  possession,  or  under  the 
control  of  the  defendant,  and  not  under  the  power  or  control 
of  C  S.  That  John  B.  Sands  had  no  special  authority 
from  him  to  receive  the  deed,  but  acted  as  his  general  agent; 
and  he  did  not  receive  from  him  any  immediate  notice  of 
the  delivery  of  the  deed ;  and  that  the  terms  of  purchase, 
and  manner  of  paying  for  the  property,  were  agreed  upon 
between  him  and  C.  S.  before  the  delivery  of  the  deed. 

Barbarine,  who,  by  an  order  of  the  Court,  was  examined 
as  a  witness,  said,  the  property  claimed  hy  -  Bobert  Sands 
was  worth  between  6000  and  7000  dollars ;  that  he  became 
a  tenant  in  possession,  in  August,  1807,  in  connection  with 
Smith,  who  had  a  lease  for  7  years,  from  May  1,  1807,  from 

C.  S.,  and  that  he  considered  himself  as  a  tenant  of  C.  S. 
until  October  or  November,  \S\.0  ;  that  the  first  time  he 
heard  of  the  deed  was  in  the  summer  of  1809,  when  it  was 
mentioned  to  him  by  Lewis  Sands,  a  son  of  C.  S.,  as  a 
secret.  That  in  October  or  November,  1810,  C.  S.  first 
mentioned  the  deed  to  him.  That  in  1807,  Smith  paid 
C.  ^S.  the  rent  in  advance  for  1807,  1808,  and  1809,  and  a 
part  of  1810,  amounting  to  2562  dollars  and  14  cents, 
which  was  endorsed  on  the  lease ;  that  in  the  spring  of 
1811,  he  settled  with  C.  S.,  who  represented  himself  as  the 
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agent  of  Robert  Sands ;  and  the  witness  did  not  see  or  con- 
verse with  R.  S.  on  the  subject.  The  new  lease,  which  was 
in  the  handwriting  of  C.  S.,  was  first  executed  by  B.,  and 
sent  *into  the  country  to  be  executed  by  R.  S.  That  in 
March,  1811,  he  made  his  note  for  500  dollars,  payable  to 
jR.  S.  or  order,  on  the  1st  of  July,  which  he  paid  to  C.  S., 
and  for  rent  from  May,  1811,  to  February,  1812,  he  gave 
his  note  for  347  dollars  and  50  cents,  payable  on  the  1st  of 
November,  1811,  to  R.  or  order,  which  was  paid  to  C.  S. 
Since  February,  1812,  he  has  paid  no  rent,  because  forbidden 
by  the  plaintiff.  That  C.  S.  sent  to  the  witness  a  receipt 
for  two  quarters'  rent,  which  would  be  due  in  August,  1812, 
with  a  list  of  debts  due  by  C.  S.,  requesting  the  witness,  out 
of  the  two  quarters'  rent,  to  pay  those  debts  for  him,  C.  S. ; 
but  the  witness  declined  paying  the  debts.  These  debts 
were  mentioned  in  the  schedule  referred  to  in  the  answer 
of  R.  S. 

It  appeared  that  Isaac  Heyer,  on  the  21st  of  January,  1807, 
commenced  a  suit  in  the  Supreme  Court  against  C.  S.,  to 
recover  1510  dollars,  and  that  he  prosecuted  the  same  to 
judgment,  and  that  C.  S.  was  also  indebted  to  A.  Grade 
984  dollars  and  25  cents,  which  remained  unpaid. 

The  cause  came  on  to  be  heard  the  14th  of  November  last. 


Riggs,  for  the  plaintiff. 

Woodworth,  for  the  defendant. 

The  cause  having  stood  over  for  decision,  the  foUowmg  January  lait 
opinion  was  this  day  delivered  by 

The  Chancellor.  The  bill  is  to  set  aside,  as  fraudulent, 
a  deed  of  lands,  at  BrooTclyn,  from  Comfort  Sands  to  his 
brother,  Robert  Sands,  of  the  date  of  the  21st  of  February, 
1807.  The  plaintiff  claims  those  lands  as  a  purchaser,  on 
executions  under  a  judgment,  and  under  a  decree  against 
Comfort  Sands,  of  a  date  subsequent  to  that  of  the  deed. 

*The  defendant.  Comfort  Sands,  though  charged  with  fraud  [  *  42  ^ 
in  making  the  deed,  has  declined  answering  the  charge,  and 
has  suffered  the  bill  to  be  taken  pro  confesso.  But  the  de- 
fendant Robert  Sands'  has  come  in  and  denied  the  fraud, 
and  claims  to  be  an  innocent  and  bona  fide  purchaser  for  a 
valuable  consideration. 

If  the  deed  is  admitted  to  be  fraudulent  on  the  part  of 
Comfort  Sands,  the  grantor,  there  would  be  difficulty  in  al- 
lowing the  deed  to  stand,  even  if  the  grantee  was,  as  he  al- 
leges, innocent  of  the  fraud.    It  was  observed,  in  a  late  case 
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1816.       i"    Vesey,  (Huguenin  v.  Basely,  li  Vesey,  289,  290.)   thai 

K^^^s,-^  interests  obtained  through  the  fraud  of  another  person  can- 

HiLDRETH     not  be  maintained ;  and  the  case  of  Bridgman  v.   Green  (-5 

SiHDs         Vesey,  627.      Wilmofs  Opinions,  58.)  is  an  express  author- 

A  deed  fraud-  '^7  that  interests  so  gained  can  be  set  aside.     Lord  Hard' 

uieiit    on    ihe  wicke  observed,  in  that  case,  that  if  a  person  could  get  out 

grantor°Inay'be  of  the  reach  of  the  doctrines  of  the  Court  by  giving  interests 

avoided, though  to  third  persons,  instead  of  reserving  them    to   himself,  it 

alo^fd^fm-  would  be  almost  impossible  evpr  to  reach  a  case  of  fraud. 

chaser,  and  ig--  When  the  Same  case  came  before  Lord  Ch.  J.    Wilmot,  as 

fraud'   °^  "'^  commissioner,  he  held  the  same  language.     This  was  also 

the  doctrine  of  Lord  Chancellor  Thurlotv,  who  held  it  to  be 

against  consciencej  that  one  person  should  hold  a  benefit 

which  he  derived  through  the  fraud  of  another. 

In  a  recent  case  in  the  house  of  lords,  (1  Dpw's  Rep.  30.) 
Lord  Redesdale  very  much  doubted  whether  a  purchaser  for 
valuable    consideration,  even    under  a   decree  fraudulently 
obtained,  though  ignorant  of  the  fraud,  could  protect  himself. 
The  principle  advanced  by  these  high.authorities  is  by  no 
means  new  or  uncommon.     It  has  been  laid  down  in  the 
books,  at  different  and  distant  periods,  {Bennet  v.    Wade, 
Dick.  Rep.  84.  Davidson  v.  Russell,  Dick.  Rep.  761.)  that 
fraud  vitiates  a  deed  in  toto,  though  persons  no  way  privy 
to  fraud    are   beneficially  interested    in    such    deed.     The 
words  of  Dodderidge,  J.,  in  Shepherd's  Touchstone,  (p.  66. 
[*43  ]         *67.)  are  to  the  same  effect.     "Albeit,"  he  says,  "those  to 
whom  a  deed  of  fraud  is  made  knew  nothing  of  the  fraud, 
yet  is  the  deed  fraudulent  in  that  case  also,  as  well  as  where 
they  are  privy  to  it." 
Bat  the  fraud      These  cases,  however,  all  proceed  on  the  ground  that  the 
musf'b  ^'^^"X'  f*"^"^  ^^  the  grantor  is  clearly  established.     In  the  present 
lished  by  proof!  case  it  would  be  too  rigorous  to  deprive  the  grantee  of  his 
^hi^s^ff  '^°'  "^eed,  however  innocent  he  might  be,  upon  the  mere  fact 
the  biirto™!  that  the  grantor  suffered  the  bill  to  be  taken  pro  cmfesso. 
'  ^i^ato  ^T  "''"'  ^^^^  niight  happen  from  collusion  with  the  plaintiff,  or  from 
suflmeuu    "°   Jll  will  to  the  grantee;  and  though  no  such  motive  is  to 
be  suspected  in  this  case,  yet  before  the    above  principle 
is  to  be  applied,  I  should  say  there  ought  to  be  more  evidence 
of  the  fraud  than  the  mere  implied  admission  of  a  co-defend- 
ant who  neglects  or  refuses  to  answer. 

The  question,  then,  to  be  considered^  is,  whether,  fi-om  the 
pleadings  and  proofs,  there  appears  to  be  satisfactory  evidence 
of  fraud,  either  in  fact  or  in  law,  and  sufficient  to  s«u  aside 
the  deed  as  against  the  plaintiff. 

There  are  several  circumstances  from  which  actual  fraud 
is  to  be  inferred. 
Lw!m'°''^11      ^-  The  consideration  alleged  was  inadequate.     The  de- 
founded  on  a  fendant  has  put  the  deed  upon  the  fact  of  a  fair  purchase 
oo 
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for  an  adequate  price,  and  to  that  test  the  injury  must  be        1816. 

confined.     A  deed  brought  forward  as  founded  on  a  valua-  n,.^— s^— ^_/ 

ble  consideration,  cannot  be  set  up  as  a  gift  or  voluntary     HiLnRKTH 

conveyance.     The  party  is  bound  by  the  consideration  al-       sands. 

leged.     There  is  no  doubt  of  this  rule.     (Lord  Hardwicke, 

in  2   Vesey,  628.     Lord  Redesdale,  in  Schoale   ^   Lefroy,  ^TdSon,  ca": 

5Q1.)     All  the  cases  relative  to  voluntary  conveyances  are,  not  be  setup  as 

therefore,  not  applicable.     The  consideration  expressed  was  ^Jy^  °'coavey'- 

4,500  dollars,  and  yet  a  few  days  before  the  date  of  the  ance. 

deed,  C.  Sands  had  leased  only  a  part  of  the  premises,  (one 

half,)  for  seven  years,  at  the  yearly  rent  of  750  dollars,  which 

would  be  nearly   17  per  cent,  on  the  assumed  capital,  or 

worth  of  the  whole  land.     Barbarine,  the  *tenant,  says,  that  [  *  44  ] 

the  property  claimed  by  the  defendant  under  the  deed,  was 

worth,  in  September,   1807,  between  6  and  7,000  dollars. 

The  consideration  alleged  could  not,  therefore,  have  been 

near  the  fair  market  value  of  the  land. 

2.  There  is  no  proof  that  the  price  was  paid,  or  that  any 
voucher  or  security  was  taken  as  evidence  of  the  debt.  The 
defendant,  in  his  answer,  says,  that  C.  Sands,  at  the  time, 
owed  him  500  dollars,  and  that  sum  was  to  go  in  part  pay- 
ment, and  that  the  residue,  or  4,000  dollars,  was  to  be  paid 
as  C.  Sands  should  require  it,  either  in  money  or  in  the  as- 
sumption of  debts  of  C.  Sands.  The  debt  created  by  the 
sale  was,  however,  left  in  this  precarious  state,  without  any 
evidence  in  support  of  the  verbal  arrangement.  We  are 
told,  also,  by  the  answer,"  that  small  sums  were  paid  to  C. 
Sands  in  1807,  1808,  1809,  and  1810,  and  that  in  Septem- 
ber, 1810,  the  defendant  assumed  to  pay  debts  owing  from 
C.  Sands  to  the  amount  of  2,948  dollars ;  thus  is  the  con- 
sideration said  to  have  been  paid  without  any  interest  being 
charged  for  all  this  protracted  indulgence.  No  receipts 
were  taken  by  the  defendants  for  any  of  these  payments. 
Both  the  debt  and  the  payments  were  left  to  rest  in  the  ^ 

memory  and  in  the  mutual  integrity  of  the  parties.  This 
assumption  of  the  debts  of  C.  Sands  was  equally  frail  and 
insecure.  It  was  never  made  to  the  creditors  themselves, 
but  to  C.  Sands,  by  some  writing  at  the  foot  of  the  list,  and 
except  the  sum  of  446  dollars  and  20  cents,  no  part  of  those 
debts  have,  as  yet,  been  paid  by  him  ;  and  though  he  delivered 
to  C.  Sands,  so  late  as  1812,  1149  dollars  and  50  cents,  for 
the  purpose  of  paying  a  part  of  those  debts,  he  does  not  know 
that  the  moneys  have  been  so  applied.  The  whole  of  this 
account  of  the  payment  of  a  part  of  the  consideration  (for 
above  the  sum  of  1,300  dollars  remains  to  this  day  without 
any  pretence  of  its  being  paid)  is  lame  and  defective,  and 
ought  to  have  been  supported  by  evidence,  and  not  left  to 
rest  upon  the  allegations  in  the  *answer.     The  defendant         [  *  45 
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1816.       ^^®  called  on  to  meet  the  charge  of  an  impeached  convey 

r„^~^^-~i^  ance.     The  bill  was  not  a  mere  bill  of  discovery,  but  for  re- 

HiLDRETH    lief:  to  rest,  therefore,  entirely  on  the  naked  assertion  of 

Sabds        payments,  without  any  proof  in  support  of  them,  is  a  cir 

cumstance  leading  to  the  most  unfavorable  inference. 

3.  C.  Sands  continued  in  possession,  and  in  the  exercise 
of  acts  of  ownership.  He  superintended  the  building  of  the 
ropewalk  on  the  premises^  between  the  date  of  the  deed 
and  May,  1807,  and  made  the  improvements  within  that 
time,  at  his  own  expense.  This  fact  is  admitted  in  the  answer, 
and  it  is  decisive  evidence  of  ownership.  C.  Sands  received 
all  the  rents  quite  down  to  February,  1812.  The  tenant 
says  he  never  saw  the  defendant,  and  that  he  first  heard  of 
the  deed  in  the  summer  of  1809,  when  it  was  mentioned  to 
him  by  Lewis  Sands,  and,  he  thinks,  as  a  secret ;  and  he 
considered  himself  as  tenant  to  C.  Sands,  until  October  or 
November,  1810,  nearly  four  years  after  the  date  of  the  deed 
C.  Sands  not  only  received  the  rents,  but  in  March,  1811, 
settled  with  the  tenant,  and  allowed  a  claim  of  damages 
which  the  tenant  had  against  him  individually,  to  be  deducted 
out  of  the  future  rents ;  and  accepted  a  surrender  of  the  old 
lease,  and  gave  the  tenant  a  new  lease  at  a  reduced  rent. 
In  short,  from  the  date  of  the  deed  to  1812,  when  the  title 
of  the  plaintiff  accrued,  C.  Sands  had  the  whole  management 
of  the  property,  and  the  whole  receipt  of  the  rents,  as  the 
apparent  owner,  and  was  reputed  as  such  by  the  tenant 
himself  The  defendant,  in  his  answer,  says,  that  C.  Sands 
acted  all  this  time  as  his  agent;  but  there  is  no  certain  au- 
thority produced  from  which  that  agency  flowed,  nor  any 
voucher  or  account  exhibited  as  evidence  of  the  agency,  nor 
even  any  assumption  of  that  character,  prior  to  the  autumn 
of  1810,  when  C.  Sands  first  represented  himself  as  acting 
in  that  capacity.  These  continued ,  acts  of  ownership  are 
inconsistent  with  the  averment  of  a  fair,  bona  fide  sale 
[*46]  of  the  *property  in  February,  1807,  and  inconsistent  with 
the  ordinary  course  of  dealing,  when  no  imposition  is  in- 
tended to  be  practised  upon  mankind. 

Possession  of  land,  and  taking  the  profits,  after  an  abso- 
lute conveyance,  is  evidence  of  fraud,  within  the  statute  of 
frauds,  unless  such  possession  be  consistent  with  the  terms 
and  object  of  the  deed,  or  the  character  of  it  be  openly  and 
explicitly  understood.  Thus  in  Stone  v.  Grubham,  (2  Bulst 
225.)  Lord  Gofce  observed,  that  if  a  man  mortgage  his  land, 
and  yet  continues  his  possession,  it  is  no  disseisin ;  but  if 
the  conveyance  be  absolute,  and  a  continuance  in  possession, 
it  shall  be  judged  in  law  fraudulent,  for  it  has  the  face  of 
fraud.  So,  in  a  modern  case,  Lord  Loughborough  (2  Vesey 
jun ,  292.)  observed,  that  where  there  was  a  conveyance  of 
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TO  estaie,  and  possession  was  retained,  in  that  case,  in  re-        1816. 
spect  to  all  third  persons,  the  vendee  would  not  be  consid-  ^_^.-^,,-^^ 
ered  as  owner,  nor  would  the  ownership  of  the  vendor  be     Hildreth 
considered  as  devested.  '  Sands 

In  the  case  of  Codwise  and  others  v.  Sands,  alluded  to  in 
the  bill,  it  was  held,  in  the  Court  of  Errors,  (4  Johns.  Rep. 
586.  593.  597.)  that  the  receiving  of  rents  and  managing 
the  estate  by  the  vendor,  after  an  alleged  sale,  and  under 
an  assumed  agency  from  the  vendee,  but  without  any  evi- 
dence of  a  genuine  agency,  other  than  the  uncorroborated 
assertion  of  the  party,  was  a  strong  indicium  of  fraud. 

Nothing  would  be  more  destructive  to  fair  dealing  and  to 
the  rights  of  others,  than  to  permit  such  a  miserable  contriv- 
ance to  prevail ;  for  all  fraudulent  sales  could  be  masked  in 
this  way  with  the  utmost  facility. 

4.  The  circumstances  attending  the  execution  and  delivery 
of  the  deed,  show  that  it  was  not  a  hona  fide  sale.  The  deed 
was  executed  on  the  2\st  of  February,  1807;  and  yet  on 
the  10th  of  February,  C.  Sands  had  leased  one  half  of  the 
land  for  seven  years,  and  received  two  years'  rent  in  advance ; 
and  on  the  15th,  he  received  another  year's  *rent  in  ad-  -  [*47] 
Vance;  and  on  the  18th,  nearly  half  of  another  year's  rent 
in  advance,  and  endorsed  all  these  anticipated  payments,  or 
rather  loans,  on  the  lease,  and  bound  himself  by  covenants 
to  make  improvements  on  the  land.  This  was  a  strange 
proceeding  in  a  vendor,  on  the  eve  of  selling  the  land  for 
its  full  value  to  his  brother,  who  was  then  absent  in  the 
country ;  yet  the  purchaser  kindly  throws  the  mantle  of  ap- 
probation over  this  conduct,  while  he  admits  that  the  terms 
of  sale  had  been  previously  arranged  betioeen  them.  What 
inducement  could  a  fair  bona  fide  purchaser  have  to  buy  for 
cash,  and  for  the  full  value,  as  he  alleges,  land  so  encumbered, 
and  when  the  rents  and  profits,  for  years  to  come,  had  been 
anticipated?  What  inducement  could  the  seller  have  to 
bind  himself  by  personal  covenants  to  a  lessee,  after  he  had 
agreed  to  sell  the  land  ?  The  previous  terms  of  sale  must 
have  been  arranged  (if  ever  arranged)  before  the  date  of  the 
lease,  as  we  may, infer  from  the  distant  residence  of  the  de- 
fendant, and  the  season  of  the  year ;  and  the  lease  is  utterly 
inconsistent  with  any  agreement  for  a  genuine  sale.  This 
fact  of  the  lease  is  alone,  sufficient  to  give  a  character  to  the 
whole  transaction.  The  deed  was  not  delivered  to  the  de- 
fendant himself,  but  to  a  son  of  C.  Sands,  as  agent  of  the 
defendant,  though  the  defendant  admits  that  the  son  had  no 
special  authority  to  receive  the  deed,  nor  did  he  give  any 
immediate  notice  of  it  to  the  defendant.  This  is  another 
peculiar  circumstance  in  the  case. 

There  are  other  circumstances  of  less  moment  which  I 
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1816        nsed  not  detdl;  nor  shall  I  waste  time  in  pointing  out  the 
v,^,-^^!^  contradictions  between  the  several  answers  of  the  defend-. 
HiLDRETH     ant,  and  which  show,  at  least,  very  great  carelessness  of  con- 
„  "■  duct,  and  great  inaccuracy  of  memory  or  imbecility  of  mxnd 

*""'■  in  this  whole  transaction.  I  am  satisfied,  from  the  facts 
which  have  been  stated,  that  the  sale  to  the  defendant  was 
colorable  merely,  and  intended  to  cover  the  property  from 
[  *  48  ]  claims  then  existing,  or  then  impending  and  *anticipated, 
and  that,  as  against  all  such  cljiims,  the  deed  is  to  be  ad- 
judged fraudulent  and  void. 

Comfort  Sands  was  indebted,  at  the  date  of  the  deed,  to 
Heyer  and  Grade  about  2,500   dollars,  and  the  debt  of 
Heyer  was  then  actually  in  suit  at  law.     There  was  also 
pending  in  chancery  the  suit  of  Codwise  and  others,  which 
terminated,  afterwards,  in  charging    C.  S.  personally  with 
the  sum  of  2,744  dollars.     When  the  debt  of  Whitney  ac- 
crued does  not  certainly  appear,  but  in  February,  1808,  he 
had  obtained  a  judgment  at  law  for  1 ,738  dollars  and  26 
cents,  and  under  that  judgment,  as  well  as  under  the  execu- 
tion from   chancery,  the    sale  to    the    plaintiff  was   made. 
.   Comfort  Sands  acted  as  owner   when    Whitney's  judgment 
was  obtained,  as  fully  as  he  did  at  the  date  of  the  deed ; 
and  if  the  deed  was  fraudulent  when  it  was  given,  it  was 
equally  so  at  the  date  of  that  judgment,  and,  I  may  add, 
equally  so  when  the  execution  issued  under  the  decree  in  the 
'  A  deed  not  suit  of  Codivise.  and  others.     It  was  held  in  Hungerford  v. 
fraudulent     at  EavU,  (2  Vem.  261.)  that  a  deed  not  at  first  fraudulent 
wardr'become  may  afterwards  become  so  by  being  concealed,  or  not  pur- 
so,    by    being  sued,  by  which  means  creditors  are  drawn  in  to  lend  their 
not  pursMd,  by  money.     If  the  deed  to  the  defendant  had  even  been  volun- 
means  of  which  tary,  and  founded   only  on  the  ties  of  blood,  still  I  appre- 
been  drawn  in  hend  the  better  opinion  to  be,  that  it  would  have  been  void 
to   lend    their  under  the  statute  of  frauds  against  a  subsequent  creditor,  pro- 
mone^.  vided  the  party  was  indebted  at  the  time  of  the  settlement, 

Whether  a  ^^^  *^^  debt  not  perfectly  secured,  or  the  party  not  in  a  con- 
deed  voluntary,  dition  to  pay.  (^Walker  v.  Burroios,  I  Atk.  93.  St.  Amand 
ontoofbiooi  "■  Barbara,  Comyn's  Rep.  255.  Stephens  v.  Olive,  2  Bro. 
is  void,  against  90.  Lush  v.  WilJcitison,  5  Vesey,  387.  Lord  Hardwickc, 
cr^dftor',where  '"  Townshend  V.  Windham,  2  Vesey,  11.)  That  C.  Sands 
the  party  is  in-  was  largely  indebted  at  the  date  of  the  de^d,  and  those  debts 
iime!''and  the  "o*  ^uly  secured,  appears  from  the  debts  alluded  to  in  the 
debt  is  not  se-  answer,  and  those  which  have  been  proved  by  the  plaintiff; 
debtor is^unabie  ^"^^  t'^^*  ^^  ^^^  Unable  to  pay,  thougli  it  is  doubted  whether 
to  pay?  that  circumstance  be  material,  (Atherly  on  *Family  Settle- 

[*49]         m.ents^~p.  212  to  219.)  appears  from  the  fact  that  most  of 
those  debts  are  still  unpaid,  and  one  of  them  was  then  in  a 
Whether    a  State  of  prosecution.     It  is  even  maintained,  and  with  much 
Toiuntaryseitie-  strength  of  argument,  that  a  voluntary  settlement  is  void 
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against  subsequent  creditors,  though  the  party  was  not  in-        1816. 
debted  at  the  time  of  the  settlement.    (^Atherly,  p.  2-30 — 235.)  ^^^-s^^^.^-' 
But  I  need  not  decide  either  of  these  points ;  nor  should  I     Hh.drkth 
have  alluded  to  them,  had  not  the  counsel  for  the  defendant       sanus 
dwelt  much  upon  that  doctrine.     The  deed  in  question  is 
not  permitted  to  rest  upon  the  ground  of  voluntary  convey-  a  ™i'„si ""' st- 
ances, though  that  ground  would  have  been  the  most  favor-  sequent   crerfi- 
able  to  the  character  of  the  parties.     The  deed  is  put  forward  p";,^"|°"f„^t  ''i° 
as  containing  a  sale  and  purchase  between  strangers,  dealing  ciebied  at  iim 
strictly  with  each  other,  for  a  full  and  adequate  price;  and  „""„i^'^  *^'"'' 
the  facts  and  circumstances  attending  it,  require  it  to  be  con- 
sidered, in  the  emphatical  language  of  the  statute  of  frauds, 
as  a  "  feigned,  covenous  and  fraudulent  conveyance,"  made 
with  the  "  intent  to  delay,  hinder,  and  defraud  creditors  and 
others  of  their  lawful  debts  and  demands,  to  the  let  and  hin- 
derance  of  the  due  course  and  execution  of  law,  and  to  the 
overthrow  of  all  true  and  plain  dealing." 

The  only  remaining  point  is,  whether  the  plaintiff  is  not 
entitled. to  the  benefit  of  the  statute,  as  being  a  purchaser 
under  a  creditor's  judgment. 

The  statute  of  13  Eliz.,  which  we  have  adopted,  is  said 
to  be  declaratory  of  the  common  law,  and  to  extend  to 
creditors,  and  to  all  others  who  have  any  cause  of  action, 
and  is  to  be  construed  liberally  in  suppression  of  fraud. 
Lord  Coke  says,  in  Twine's  case,  (3  Co.  80.)  that  it  was  so 
resolved  by  all  the  barons  of  the  exchequer.  So,  in  Tarvil 
V.  Tipper  (Latch,  222.)  a  bailiff  who  executed  process  was 
allowed  to  protect  himself  under-  this  statute  against  a 
fraudulent  gift,  for  it  was  observed,  that  when  the  statute 
gives  the  principal  .remedy,  it  gives  the  incident.  If  it  pro- 
tects *the  creditor,  it  must  protect  his  sale,  and  the  pur-  [  *  50  ] 
chaser  under  his  judgment.  The  creditor,  on  any  other 
construction,  would  be  deprived  of  the  fruit  of  his  judgment, 
and  the  execution  would  be  nugatory.  There  can  be  no  A  purchaser 
doubt  but  that  the  plaintiff,  as  a  purchaser  under  Whitney's  me„7  cre^alto^" 
judgment,  is  entitled  to  all  the  relief  that  the  creditor  him-  is  entiUed to  th« 
self  would  have  been  entitled  to,  for  he  stands  in  his  place,  statutecf frauds 
and  is  armed  with  his  rights ;  and  though  he  be  a  purchaser 
at  a  very  low  price,  yet  it  was  a  fair  purchase  in  the  regular 
course  of  law,  and  it  was  owing  to  the  unwarrantable  acts 
f  the  debtor  himself,  in  throwing  a  cloud  over  the  title, 
hat  his  property  was  thus  sacrificed.  It  does  not  become 
the  parties  to  the  fraudulent  deed  to  complain  of  the  plain- 
tiff's cheap  purchase.  However  it  may  be  regretted  that 
the  property  has  yielded  but  a  very  small  compensation  to 
the  creditors,  this  fact  cannot  interfere  with  the  question  of 
right.  The  auction  price  was  an  accidental  thing,  growing 
out  of  the  peculiar  circumstances  of  this  case,  and  affects 
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1816.  °"'y  ^^^  parties  concerned ;  but  whether  such  a  fraudulent 
K,^^~s^~^^  conveyance  shall  stand  or  fall,  is  a  question  deeply  interest 
iiiLDRETH     ing  to  the  whole  community. 

I  shall,  accordingly,  decree,  that  the  deed  of  conveyance 
from  Comfort  Sands  to  Robert  Sands,  in  the  pleadjngs 
mentioned,  being  made  to  defraud  the  bona  fide  creditors  of 
Comfort  Sands,  is  void  as  against  the  plaintiff;  and  that 
the  plaintiff  is  entitled  to  the  rents  under  the  lease  to  A.  G. 
Barbarine,  of  the  10th  of  March,  1811,  cfcc. ;  and  that  the 
plaintiff  pay  to  the  said  Barbarine  his  costs  of  suit ;  and  that 
the  defendants  C.  and  R.\  Sands  pay  to  the  plaintiff  those 
costs,  as  well  as  his  costs  of  suit  to  be  taxed. 

Decree  accordingly. 
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18J6. 

Lyos 

*Lyon  and  Brockway  against  Richmond  and  others,    richmosd. 

[Distingniahed,  1  Bdw.  476;  6  Paige  193.    Reversed,  14  Johns.  501.] 

f\  suBaequent  decision  of  the  Court  of  Errors,  in  a  different  case,  giving 
a  different  exposition  of  a  point  of  law  from  the  one  declared  by  the 
Supreme  Court,  wlien  the  parties  to  a  suit  entered  into  an  agreement 
relative  to  such  suit,  can  have  no  retrospective  effect,  so  as  to  destroy 
the  operation  of  such  agreement. 

The  Court  does  not  relieve  parties  from  their  acts  and  deeds  fairly  done, 
on  a  full  knowledge  of  the  facts,  though  under  a  mistake  of  tlie  law. 
Every  peraon  is  charged,  at  his  peril,  with  a  knowledge  of  the  law. 

ON  the  31st  of  December,  1807,  the  plaintiff  Brockway  Nm.i8ih,isis 
was  committed  to  gaol  on  a  ca.  sa.  issued  out  of  the  Su-  /„«.  isth^  isiS 
preme  Court,  at  the  suit  of  Benjamin  Tallmadge,  and  seven 
others,  defendants,  for  2,677  dollars  and  24  cents.  On  the 
31st  of  March,  1808,  Lyon,  the  plaintiff,  and  Dewey,  de- 
fendant, became  security  to  Richmond,  defendant,  sheriff 
of  the  county,  for  th"e  gaol  liberties  granted  to  Brockway. 
Richmond  was  afterwards  sued  by  the  plaintiffs,  in  the  exe- 
cution, for  the  escape  of  Brockway,  and  the  cause  was  tried 
at  the  Cayuga  circuit  in  June,  1811,  when  a  verdict  was 
found  for  the  plaintiffs,  under  the  direction  of  the  judge.  The 
construction  of  the  act  relative  to  the  gaol  liberties,  by  the 
judge,  having  given  dissatisfaction,  it  was  proposed  to  bring 
a  writ  of  error  ;  and  the  bill  stated,  that  to  indace  Richmond, 
the  sheriff,  to  place  the  management  of  the  cause  in  the 
hands  of  the  plaintiffs,  they  and  the  defendant  Dewey 
confessed  a  judgment  to  Richmond,  on  the  bond  given  to 
him  for  the  gaol  liberties,  for  his  greater  security ;  in  con- 
sideration of  which,  Richmond  agreed  to  give  up  the  future 
defence  and  conduct  of  the  suit  to  the  plaintiffs  and  the 
defendant  Dewey.  That  a  case  was  accordingly  settled  in 
the  cause,  with  liberty  to  turn  the  same  into  a  special  verdict, 
and  a  writ  of  error  was  brought  at  the  expense  of  the  plain- 
tiffs. That  the  plaintiffs  in  the  execution,  and  Richmond, 
fraudulently  combined  together  to  supersede  *the  writ  of  [  *  52  ] 
error,  by  his,  Richmond,  assigning  the  judgment  so  confessed 
to  him  by  the  plaintiffs  and  D.  to  the  creditors  in  the 
execution,  and  releasing  the  errors  in  the  judgment  obtained 
against  him  for  the  escape,  and  discharging  the  writ  of  error  ; 
and  that,  in  consideration  thereof,  the  creditors  at  law  agreed 
to  release  Richmond  from  the  payment  of  that  judgment, 
and  from  all  liability  for  the  escape,  which  was  accordingly 
done.  That  previous  to  this  agreement,  Richmond  applied 
to  the  plaintiffs  and  Dewey,  to  deposit  the  amount  of  the 
judgment,  which  not  being  in  their  power,  they  offered 
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1816.      further  and  sufficient  security,  which  Richmond  refused  to 
^^^^~^^-^  accept;    and    carried    into  effect  his   agreement   with   the 

Lyon  '  plaintiffs  at  law.  That  the  previous  security  was  ample 
EicHMosD  ^"'^  Richmond  applied  for  the  security,  as  a  pretence ;  of 
violating  his  agreement,  on  receiving  confession  of  the 
judgment.  That  the  creditors  instigated  Richmond.,  by 
their  attorney  and  agent,  to  make  the  application,  from  a 
belief  that  their  judgment  against  Richmond  for  the  escape 
would  be  reversed  in  the  Court  of  Errors ;  that  while  Lyon 
was  embarrassed  and  distressed  at  these  proceedings,  the 
agent  of  the  plaintiffs  at  law  represented  to  him  that  Dewey 
had  property  of  RrocJcway,  the  original  debtor,  in  his  hands, 
sufficient  to  indemnify  him,  which  might  be  withdrawn,  and 
Lyon  be  thus  left  to  pay  the  whole,  but  which  might  be 
secured  by  an  execution  issued  on  the  judgment  so  con- 
fessed ;  that  Lyon,  yielding  to  such  representation,  consented 
to  waive  the  stay  of  execution  ;  and  that  it  might  issue  on 
the  judgment;  that  the  agent  of  the  plaintiffs  at  law  took 
advantage  of  Dewey's  dissatisfaction  at  the  issuing  of  the 
execution,  to  detach  him  from  the  plaintiffs  L.  and  B.,  and 
render  him  wholly  unwilling  to  co-operate  with  the  plaintiffs 
in  seeking  redress.  That  'the  Court  for  the  Correction  of 
Errors,  having,  in  1813,  determined  that  the  return  of  a 
debtor  imprisoned  on  execution  to  the  liberties  of  the  gaol 
before  suit  brought  against  the  sheriff  for  the  escape,  was  a 
1*53]  good  defence,  the  reversal  of  *the  judgment  against  Rich- 
mond for  the  escape  was  clear  and  certain,  such  decision 
being  unquestionable  evidence  of  the  law  on  the  subject, 
under  which  the  plaintiffs  at  law  could  have  no  right  to 
enforce  the  judgrnent  so  confessed  to  the  said  Richmond  for 
his  indemnify  merely,  against  a  liability  which  had  not 
occurred.  The  bill  prayed  for  an  injunction  against  the 
execution,  and  for  general  rehef 

Richmond,  Dewey,  and  W.  L.  TalMadge,  put  in  their 
joint  and  several  answer,  in  which  they  denied  that  the 
plaintiffs  and  D.  confessed  judgment  on  their  bond  to  R., 
on  his  agreeing  to  give  up  the  future  conduct  of  the  suit 
against  him  for  the  escape.  Richmond  said  that  he  never 
sued  out  any  writ  of  error,  or  authorized  any  person  to  sue 
such  writ  on  the  judgment  against  him,  nor  did  he  conceive 
himself  bound  to  do  so,  though  he  should  have  been  willing 
to,  have  allowed  the  plaintiffs  and  Dewey  to  have  prosecuted 
the  writ  in  his  name,  if  they  had  well  indemnified  him 
therefor,  and  against  his  liability  to  the  plaintiffs  on  their 
judgment  against  him.  That  after  the  verdict,  and  before 
judgment  was  obtained  against  him,  he  became  alarmed  on 
being  inforined  that  Lyon  was  about  conveying  his  real 
estate  to  one  N.  Fisk,  and  proposed  to  the  attorney  of  th 
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plaintiffs  at  law  to  assign  the  judghient  on  the  bond  for  the  1816. 
liberties,  if  they  would  discharge  him  from  the  suit  for  the  .,.<-~s^^_- 
escape;  but  they  did  not  accede  to  the  proposal.  After  Lyo.v 
judgmejit  was  obtained  against  him,  the  attorney  of  the  richmohu. 
plaintiffs  at  law  proposed  to  take  the  assignment,  and  he,  R., 
called  on  L.  and  D.,  and  told  them  of  the  proposal,  and  that 
he  would  not  assign  the  judgment,  and  would  permit  them 
to  prosecute  the  writ  of  error,  if  they  would  deposit  money 
sufficient  for  his  indemnity,  or  give  adequate  security  ;  and 
L.  and  D.  said  that  they  could  not  go  beyond  the  security 
of  the  judgment,  and  sundry  obligations,  chiefly  against 
iV.  Fisk,  for  a  part  of  the  amount  of  the  judgment,  and  that 
they  could  not  blame  ii.  for  availing  himself  of  the  *pro-  [*541 
posed  arrangement.  R.  and  D.  stated  further,  that  they 
and  L.  afterwards  went  to  the  attorney  of  the  plaintiffs  at 
law,  and  L.  and  D.  made  proposals  to  settle  the  suit  against 
R.',  but  that,  L.  and  D.  disagreeing  as  to  the  amount  which 
each  was  to  pay  or  secure,  the  settlement  did  not  take  place  ; 
and  jR.  said,  that  on  the  same  day  he  did,  with  the  knowl- 
edge and  entire  approbation  of  L.,  assign  the  judgment  on 
the  bond  to  -  the  plaintiffs  at  law,  and  receive  a  discharge 
from  the  judgment  for  the  escape ;  that  Lyon  expressly 
agreed  with  the  attorney  of  the  plaintiffs  at  law,  that 
execution  might  issue  on  the  judgment  so  assigned,  so  as 
to  obtain  a  due  and  just  part  of  the  amount  out  of  the 
property  of  D.,  the  other  surety ;  and  that  L.  accompanied 
the  sheriff  to  the  house  of  D.  in  order  to  make  the  levy'; 
and  that  on  the  day  the  assignment  was  made,  he  released 
all  errors  in  the  judgment  against  him  for  the  escape,  and 
which  was  then  known  to  L.,  and  was  no  more  than  an  act 
of  justice.  That  the.  plaintiff  L.  acted,  as  R.  believed, 
without  any  misconception  of  his  rights,  or  any  fraud  or 
misrepresentation  on  the  part  of  the'  defendants,  or  any 
other  person. 

The  defendants  T.  and  P.  denied  any  agreement  to 
detach  D.  from  the  plaintiffs,  and  all  fraud  on  L.  to  procure 
his  assent  to  the  assignment,  &c.,  and  averred  that,  according 
to  their  knowledge  and  belief,  the  facts,  as  stated  by  R. 
in  his  answer,  were  true.  All  the  other  defendants  denied 
all  knowledge  of  the  facts  stated  in  the  bill ;  and  they 
referred  to  the  answer  of  the  other  three  defendants,  and 
stated  that  they  believed  and  expected  to  prove  the  facts  in 
that  answer  to  be  true,  and  prayed  that  the  same  might  be 
taken  as  their  answer,  according  to  their  information  and 
belief. 

Joseph  L.  Richardson,  the  principal  witness  on  the  part 
of  the  plaintiffs,  stated,  that  the  stipulation  to  confess 
judgment  in  the  suit  on  the  bond  for  the  liberties,  wag 
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1816.      given  on  the  express  agreement  of  the  attorney  of  Rich' 

v^^-^^-^L^  mond,  that  L.  and  D.  should  have  leave,  at  their  own  ex 

Lyon        pense,  *to  turn  the  case  in  the  suit  of^TaZ?ma(/g-e   &/■    Co 

Richmond     against  R.  into  a  special  verdict,  and  bring  a  writ  of  erroi 

r  #  55  -1     '    thereon  ;  to  all  which  Richmond  assented ;  and  that  they, 

'^  i.  and  X).,  employed  counsel  for  the  purpose. 

That  L.  and  D.  remonstrated  with  Richmond  against  his 
assigning  the  judgment,  who  stated  his  reasons  for  doing  itj 
and  that  he  should  assign  the  judgment,  and  release  the 
errors  in  the  suit  for  the  escape,  unless  L.  and  D.  would 
deposit  the  amount  in  money,  or  give  satisfactory  personal 
security;  that  Lyon,  afterwards,  offered  Nathan  Fisk, 
(proved  by  several  witnesses  to  be  a  man  of  property,)  to 
consent  to  give  security  for  1,800  dollars;  but  Dewey  re- 
fused to  furnish  an  equal  amount ;  that  Lyon  then  consented 
to  the  execution  issuing  against  him  and  B.  and  D.,  on 
Mumford's  representing  that  Dewey  had  property  of  Broclc- 
way  in  his  hands  sufficient  to  discharge  the  greater  part  of 
the  amount,  which  might  be  withdrawn.  Another  witness 
stated  a  conversation  between  L.  and  R.,  in  which  R. 
admitted,  that  L.  always  opposed  the  assignment,  but  said, 
"  You  recollect  that,  after  the  assignment,  I  asked  you  if  you 
blamed  me,"  and  Lyon  replied,  "  I  cannot  blame  any  man 
for  wishing  to  get  out  of  trouble."  Several  witnesses  testi- 
fied to  the  hostility  of  Dewey  towards  Lyon. 

The  defendant  Dewey  was  examined  as  a  witness  m  the 
cause.  His  testimony,  and  that  of  T.  Mumford,  the  attor- 
ney and  agent  of  Tallmadge  ^  Co.,  supported  all  the 
material  facts  stated  in  Richmond's  answer  ;  and  they  both, 
after  detailing  all  the  circumstances  relative  to  the  assign- 
ment of  the  judgment,  execution,  &.C.,  denied  all  knowledge 
of  any  fraud,  misrepresentation,  or  concealment,  on  the  part 
of  Tallmadge  fy  Go.,  in  obtaining  the  assignment  and  release 
of  errors,  but,  on  the  contrary,  said  that  the  same  was  fairly 
•obtained,  and  with  the  knowledge  of  Lyon.  They  also 
stated,  that  Brockway,  the  original  debtor,  was  insolvent,  and 
[  *  56  ]  had  applied  to  be  discharged  under  the  insolvent  *act. 
Jonathan  Whitney,  a  witness  also  for  the  defendants,  de- 
posed, that  he  saw  Lyon  and  Dewey  together  at  Cayuga, 
in  1812;  and  Dewey  offered  to  secure  10  or  12  hundred 
dollars,  on  Lyon's  securing  the  rest,  so  as  to  prevent  the  as- 
signment, agreeably  to  what  Lyon  had  before  offered,  but  Lyon 
then  insisted  on  D.'s  securing  1,400  dollars,  or  that  he,  Lyon, 
would  have  nothing  to  do  with  the  business,  and  that  Rich- 
mond might  take  out  an  execution  as  soon  as  he  pleased ; 
and  as  his,  Lyon's,  property  was  secure,  he  did  not  care  any 
thing  about  the  execution ;  and  that  in  consequence  of  this 
disagreement  between  L.  and  D.,  the  proposed  arrangement 
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was  not  made ;  and  the  assignment  by  Richmond  of  the       1816. 
judgment  against  them  and  Brockway,  to    Tallmadge  and  v_*-n^-*,^ 
the  others,  was  made  the  next  day.  lton 


RiCltMOKD 


The  cause  was  argued  on  the  18th  November  last,  by 

Gold,  for  the  plaintiffs,  and 

Riggs,  for  the  defendants. 

The   following  opinion  was    this  day   delivered  by   the   January  isth, 


Court : 


1816. 


The  Chancellor.     A  suit  between  these  same  parties, 
on  the  same  subject,  was  brought  to  a  hearing  in  August 
term,  1814,  on  demurrer^to  the  bill,  and  the   bill  was  dis- 
missed.f     There  was,  then,  no  charge  of  fraud  in  procuring      1 1  Johnsom 
or  making  the  assignment  and  release  stated  in   the  case,     '''    ^'  '^'*' 
and  it  appeared  that  the  sureties  of  Brockway  had  no  equity 
in  their  complaint  against  Richmond,  the  sheriff.     The  charge 
against  him  was,  that  he  had  thought  proper,  for  his  own 
safety,  to  settle  and  discharge  a  judgment  against  him  for 
an  escape,  after  the  sureties  had  neglected  or  refused,  upon 
due  notice,  either  to  deposit  money  or  to  *give  hiin  other         [  *  5"  , 
requisite    security,   and   after   they   had   assented    to    that 
arrangement. 

The  bill  now  contains  the  allegation  that  the  assignment 
of  one  judgment,  and  the  release  of  errors  in  the  other,  were 
procured  by  a  fraudulent  agreement  between  Richmond  and 
Tallmadge,  Smith  &f  Co.,  to  the  oppression  and  injury  of  the 
sureties  of  Brockway,  in  depriving  them  of  the  benefit  of  a 
writ  of  error  on  the  judgment  against  Richmond.  The  ob- 
ject of  the  bill,  as  explained  by  the  counsel,  is  to  obtain  the 
liberty  and  the  ability  to  prosecute  such  a  writ  of  error,  and 
an  injunction  to  restrain  the  use  of  the  release.  But  as  the 
charge  of -fraud  is  directly  denied  in  the  answer,  and  is  not 
supported,  but  absolutely  repelled  by  the  proof,  the  cause 
would  seem  to  rest  now  on  the  same  ground  precisely  that 
it  did  before. 

,  The  answer  of  Richmond  explicitly  denies  that  the  judg- 
nient  in  hi's  favor  was  confessed  by  Lyon  and  Dewey  upon 
any  condition  or  agreement  by  him,  to  give  them  the  future 
control  of  the  judgment  against  him ;  and  as  there  is  but 
one  witness  who  testifies  to  any  such  agreement,  it  cannot 
be  considered  as  established.  The  answer  of  Richmond 
equally  denies  the  existence  of  any  fraud,  by  concealment, 
misrepresentation,  or  otherwise,  in  procuring  the  assignment 
and  release.     The  proposition  was  fairly  made  to  him,  and 
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1816.  he  told  the  sureties  of  B,  of  the  proposal,  and  that  he  would 
^_^-%,'-*^  not  assign  the  judgment  he  had  against  them,  but  would 
Lyon  permit  them  to  prosecute  the  writ  of  error  in  his  name,  on 
Richmond,  the  judgment  of  the  creditors  against  him,  if  they  would 
•  deposit  money,  or  give  him  other  sufficient  security  by  way 
of  indemnity.  They  would  not,  and  did  not  do  either,  and 
the  proposition  was  finally  carried  into  effect  with  their 
knowledge  and  approbation.  That  Richmond  gave  this  in- 
formation to  Lyon  and  Dewey,  and  told  them  that  he  should 
[  *  58  ]  assign  his  judgment  against  them,  and  should  release  *the 
errors  in  the  judgment  against  him,  unless  they  gave  him 
that  security,  and  that  they  did  not  comply,  and  that  Lyon 
afterwards  admitted  that  Richmond  was  free  of  blame  in  ex- 
ecuting the  assignment  and  release,  are  facts  proved  even 
by  the  complainants'  witnesses.  Tiiat  the  assignment  and 
release  were  both  executed  with  the  full  knowledge  and  ap- 
probation of  the  sureties,  Lyon  and  Dewey,  and  with  perfect 
fairness  and  candor,  is  proved  by  the  two  witnesses,  Dewey 
and  Mumford,  with  a  precision  and  circumstantial  detail, 
that  demand  our  belief.  There  is  nothing  to  shake  the  credit 
of  their  testimony.  Dewey  is  a  competent  witness  for  his  co- 
defendant  Richmond.  There  is  nothing  prayed  for  or  prov 
ed  against  him,  to  show  him  in  default,  or  to  charge  him,  in 
any  event  of  the  suit,  with  costs  to  the  complainants.  The 
answer  of  Richmond,  supported  by  the  testimony  of  these 
two  witnesses,  is  perfectly  decisive  in  favor  of  the  fairness  of 
the  whole  transaction,  and  the  free  and  full  knowledge  and 
assent  of  Lyon.  There  is  no  evidence  in  contradiction  to 
the  plain  narration  of  these  witnesses.  The  previous  reluc- 
tance of  Lyon  or  Dewey  to  the  assignment  and  release,  as 
stated  by  the  complainants'  witnesses,  is  not  inconsistent 
with  their  subsequent  assent  at  the  consummation  of  the 
transaction.  The  conduct  of  Lyon,  in  aiding  and  assisting 
the  service  of  the  execution  issued  after  the  assignment  and 
release,  is  strong  corroborating  proof  against  his  charge  in  the 
bill.  Both  Richardson  and  Dewey  prove,  that  the  previous 
proposal  communicated  to  Lyon,  related  as  well  to  the  re- 
lease of  errors  in  one  judgment,  as  of  the  assignment  of  the 
other.  In  short,  I  see  no  possible  room  to  doubt  of  its  be- 
ing a  fair  transaction  on  the  part  of  Richmond,  founded  on 
due  previous  notice  and  warning  to  the  sureties  of  Brock- 
way,  and  on  their  subsequent  free  and  full  acquiescence. 

Fraud  out  of  the  case,  I  see  no  ground  for  the  present 
bill ;  the  assignment  and  release  were  fairly  procured  by 
[  *  59  ]  *Tallmadge,  Smith  &f  Co.,  and  they  are  entitled,  in  law  and 
equity,  to  hold  them.  If  they,  by  their  agent,  were  free 
from  any  improper  conduct  in  procuring  those  deeds,  there 
is  no  reason  why  this  Court  should  interfere  to  deprive  them 
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of'the  benefit  of  either,  even  if  Richmond  had  not  dealt  kind-  1816. 
ly  with  Lyon.  But  I  do  not  see  that  Richmond  stands  oth-  ..^^--^^-^_-' 
erwise  than  perfectly  acquitted.  He  made  a  fair  proposition  Lyon 
to  those  who  had  undertaken  to  indemnify  him.  He  was  rjchmond. 
entitled  to  be  acquitted  and  discharged  from  his  responsi- 
bility. A  judgment  had  been  recovered  against  him  at  law, 
after  a  defence  made  to  the  best  of  his  power.  He  was  not 
bound  to  expose  himself  to  further  risk.  He  had  reason  to 
apprehend  danger  to  his  remedy  over.  Dewey  says  he  knows, 
that  about  the  time  of  bringing  the  suit  against  Richmond, 
Lyon  had  conveyed  his  farm  to  one  FisJc ;  and  another  wit- 
ness (Whitney)  heard  Lyon  say,  before  the  assignment,  that 
Richmond  might  take  out  execution  as  soon  as  he  pleased, 
for  that  his  property  was  secure.  Richmond  had,  therefore, 
-good  right  to  demand  of  Lyon  and  Dewey  perfect  security, 
either  in  a  deposit  of  money,  or  of  other  personal  security, 
adequate  to  his  indemnity,  before  he  consented  to  continue 
ionger  exposed  to  the  operation  of  the  judgment  against  him. 
It  was  their  duty  to  have  made  him  secure,  if  they  wished  the 
use  of  his  name  to  try  the  chance  of  a  writ  of  error.  They 
refused  to  give  the  security,  either  from  inability  or  unwill- 
ingness, and  when  they  gave  their  subsequent  assent  to  the 
assignment  and  release,  and  the  issuing  of  the  execution,  it 
was  what  they  were  competent  to  give,  and  to  which  they 
ought  to  be  bound. 

Much  was  said  respecting  a  decision  of  the  Court  of  Er- 
rors in  another  cause,  in  the  year  1813,  by  which  it  is  in- 
ferred, that  if  the  sureties  had  been  permitted  to  have  pros- 
ecuted a  writ  of  error  on  the  judgment  against  Richmond, 
they  would  have  been  successful.  Whether  this  would  have 
been  the  case,  and  the  judgment  against  Richmond,  ^and  the  [  *  60  ] 

judgment  reversed  on  error  in  1813,  have  been  deemed 
so  analogous  in  their  circumstances  as  to  have  led  to  the 
same  conclusion,  is  a  question  not  before  me,  and  which  I 
shall  not  undertake  to  decide.  I  have  nothing  to  do  with 
such  an  inquiry.  A  subsequent  decision  of  a  higher  Court, 
in  a  different  case,  giving  a  different  exposition  of  a  point  of 
law  from  the  one  declared  and  known  when  a  settlement  be- 
tween parties  takes  place,  cannot  have  a  retrospective  effect,and 
overturn  such  settlement.  The  Courts  do  not  undertake  to  re- 
lieve parties  from  their  acts  and  deeds  fairly  done  on  a  full 
knovi  ledge  of  facts,  though  under  a  mistake  of  the  law.  Every 
man  is  to  be  charged  at  his  peril  with  a  knowledge  of  the  law. 
There  is  no  other  principle  which  is  safe  and  practicable  in 
the  common  intercourse  of  mankind.  And  to  permit  a 
subsequent  judicial  decision  in  any  one  given  case,  on  a 
point  of  law,  to  open  or  annul  every  thing  that  has  been 
done  in  other  cases  of  the  like  kind,  for  years  before,  under 
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IQ]Q,  a  different  understanding  of  the  law,  would  lead  to  the  inos) 
v_i.->^— ,^_,  mischievous  consequences.  Fortunately  for  the  peace  and 
Lyon  happiness  of  society,  there  is  no  such  pernicious  precedent 
to  be  found.  This  case,  therefore,  is  to  be  decided  accord- 
ing to  the  existing  state  of  things  when  the  settlement  in 
question  took  place. 

There  is  a  fact  connected  with  this  case,  which  is  of 
great  weight  against  Lyon,  the  complainant.  I  allude  to  the 
decree  read  at  the  hearing,  and  pronounced  in  June  last, 
in  the  suit  of  Tallmadge  and  others  against  Lyon  and  others, 
in  which  a  sale  of  the  property  of  Lyon  and  .Jiewey,  under 
the  execution  of  the  judgment  so  assigned,  was  charged 
with  being  affected  with  fraud,  and  that  Lyon  was  a  party 
to  the  fraud.  The  decree,  was  taken  by  default  against 
Lyon  and  others,  and  the  sale  set  aside,  as  fraudulent,  and 
the  complainants  allowed  to  cause  the  property  to  be  refold 
under  that  judgment.  That  decree  has  never  been  ques- 
f  *  61  ]  tioned,  and  remains  good  ;  and  can  it  be  impeached  in  *this 
collateral  way  ?  Can  it  now  be  said,  in  the  face  of  that  de- 
cree, that  Tallmadge  and  others  had  no  right  or  title  to  such 
a  judgment  and  execution?  Nothing  could  be  productive 
of  more  confusion,  or  more  effectually  destroy  the  credit  and 
verity  attached  to  judicial  records. 

There  is  another  difficulty  which  must  embarrass  the 
claim  of  the  present  plaintiffs.  The  answer  of  all  the  de- 
fendants under  the  firm  of  Tallmadge,  Smith  &/■  Co.,  except 
one,  refers  to,  and  adopts  as  their  answer,  the  answer  of 
Richmond  and  others,  and  no  replication  has  ever  been  filed 
to  their  answer,  by  which  it  is,  as  to  them,  admitted  to  be 
true;  and  if  they  are  entitled  to  hold  and  enjoy  in  full  right 
the  assignment  and  release,  it  cannot  be  affected  at  all. 

But  these  are  minor  considerations,  and  only  serve  to  mul- 
tiply the  insuperable  difficulties  under  which  the  pretension 
of  Lyon  labors.  I  place  my  opinion  chiefly  on  broader 
ground  ;  on  the  absolute  failure  of  the  plaintiffs  on  the  merits. 

The  bill  must,  accordingly,  be  dismissed  a.s  to  all  the  de- 
fendants, with  costs  ;  and  every  injunction  heretofore  issued, 
at  the  instance  of  the  complainants  or  others  restraining  the 
defendants, or  any  of  them,  from  proceeding  under  the  judg- 
ment assigned  as  aforesaid,  is  herieby  declared  to  be  dissolved. 

Decree  accordingly,  (o) 

(a)  On  appeal,  this  decree  was  reversed,  (April  4th,  1817,)  by  a  majority 
(one  only)  of  the  Court  of  Errors ;  four  of  the  judges  of  the  Supreme  Cour 
were  for  affirming  the  decree. 
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1816. 

Hart 

*Hart  against  Ten  Eyck  and  others.  tkn  etck 

[See  1  Cow.  743.    Distinguislictl,  57  Cai.  213.] 

Where  an  answer  is  put  in  issue,  what  is  confessed  and  admitted  need 
not  be  proved ;  but  where  the  defendant  admits  a  fact,  and  insists  upon 
a  distinct  fact  by  way  of  avoidance,  he  must  prove  the  fact  so  insisted 
on  in  defence. 

If  an  administi-ator  omits  to  file  an  inventory  of  the  goods  of  the  deceased, 
pursuant  to  the  statute,  it  is  a  strong  circumstance  in  support  of  the 
charge  of  improper  conduct 

If  an  administrator  exhibits  an  iintrue  account  of  the  pereonal  estate  of 
the  deceased  to  the  Court  of  Probate,  by  which  he  fraudulently  obtains 
an  order  for  the  sale  of  the  real  estate,  he  must  not  only  account  for 
the  personal  effects  omitted  in  his  statement,  but  is  answerable  for  the 
real  estate  sold,  and  that,  according  to  its  Value  at  the  time  of  filing 
the  bill  against  him. 

If  a  person  having  charge  of  the  property  of  another,  so  confounds  it 
with  his  own  that  it  catinot  be  distinguished,  he  must  bear  all  the  in- 
convenience of  the  confusion  ;  if  he  cannot  distinguish  and  separate 
his  own,  he  will  lose  it ;  and  if  damages  are  given  to  the  plaintiff,  the 
utmost  value  of  the  article  will  be  taken. 

A  bill  may  be  filed  in  this  Court  to  redeem  personal  property  pledged 
for  a  debt.  But  the  creditor  holding  goods  in  pledge  may  sell  them 
without  a  bill  for  foreclosure,  on  giving  reasonable  notice  to  the  debt- 
or to  redeiem. 

Miter,  in  case  of  a  mortgage  otreal  estate,  which  can  never  be  sold  with- 
out a  bill  for  foreclosure,  and  a  decree  for  a  sale. 

HENRY  HART,  the  father  of  the  plaintiff,  died  intes-  iVi>«. 23d, isis 
tate,  in  May,  1788,  leaving  the  plaintiff,  then  about  four  jsb.  lefh  isie. 
years  old,  a  younger  son,  and  his  wife,  surviving.  The  plain- 
tiff's brother  died,  under  age,  .without  issue, .and  intestate, 
and  the  plaintiff's  mother  also  died,  intestate ;  and  the  plain- 
tiff became  entitled,  as  heir  at  law,  to  all  the  real  and  per- 
sonal estate  of  his  deceased  father.  The  bill,  which  was 
filed  against  Abraham  Ten  Eyck  and  Jeremiah  Van  Rensse- 
laer, stated,  that  the  plaintiff's  father  left  a  large  personal 
estate,  consisting  of  leases,  mortgages,  ready  money,  cer- 
tificates, called  class-rights,  public  certificates,  household 
furniture,  farming  utensils,  stock  and  grain,  on  a  farm  at 
Kingsbury,  in  Washington  county,  where  he  died,  goods  and 
chattels  of  great  value  beyond  the  amount  of  his  debts  ;  that 
he  also  died  seised  of  a  large  real  estate,  or  in  trust  for  him, 
situate  in  different  counties ;  that  on  the  16th  of  January, 
1789,  the  defendants  AbraHam  Ten  Eyck  and  *  Jeremiah  [  *  63  ] 
Van  Rensselaer  took  out  letters  of  administration,  and  pos- 
sessed themselves  of  all  the  personal  estate  of  the  intestate, 
of  all  the  bopks  and  accounts  relative  thereto,  and  of  all  the 
deeds  and  evidences  of  the  real  estate.  That,  on  the  20th 
of  March,  1802,  the  administrators  fraudulently,  and  under 
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1816.  false  representations  of  the  sums  which  remained  due  from 
the  intestate,  of  the  insufficiency  of  the  personal  estate  to 
satisfy  the  debts,  and  of  the  value  of  the  real  estate,  obtain- 
ed an  order  of  the  Court  of  Probates  for  the  sale  of  all  the 
real  estate  of  the  intestate.  That  for  the  purpose  of  obtain- 
ing that  order,  the  administrators  exhibited  to  the  judge  of 
the  Court  of  Probates,  a  statement  and  eslimate  of  the  in- 
testate's property,  (a)  as  amounting  to  3,520  pounds,  or 
8,800  dollars ;  whereas,  as  the  plaintiff  charged,  the  state- 
ment and  valuation  were  intentionally  deceptive  and  grossly 
inadequate  ;  that  15  class-rights,  estimated  at  2,500  dollars, 
consisted  of  15  lots  of  land  of  600  acres  each,  lying  in  the 
military  tract,  in  the  now  counties  of  Onondaga,  Seneca,  and 
Cayeuga,  which,  on  the  1st  of  January,  1802,  were  worth, 
at  least,  the  average  price  of  3  dollars  per  acre,  or  the  gross 
sum  of  27,000  dollars,  and  for  which  letters  patent  had  been 
*  64  ]  taken  out  by  one  of  the  *administrators.  That  the  other 
lands  were  not  estimated  at  half  their  value ;  and  that  the 
house  and  lot  in  Pearl  street  were  worth  1,250  dollars  be- 
yond the  encumbraiice ;  and  that  the  bonds  and  mortgages 
were  ample  security,  and  bore  an  interest  of  5  per  cent,  on 
each  100  acres,  payable  annually. 

That  the  administrators  never  made  and  filed  an  inven- 
tory of  the  goods,  chattels,  and  credits  of  the  intestate,  in 
the  office  of  the  surrogate  of  Washington  county,  nor  had 
they  filed  such  inventory  before  the  application  to  the  Court 
of  Probates  for  the  sale  of  the  real  estate ;  nor  had  such  in- 
ventory been  since  filed ;  nor  had  they,  at  the  time  the  or- 
der for  the  sale  of  the  real  estate  was  made,  applied  the  per- 
sonal estate  of  the  intestate  to  the  payment  of  the  debts. 
That  the  plaintiff  left  this  state  when  he  was  about  11  years 
old,  and  went  to  Canada,  woiere  he  remained  until  November, 
1807,  and,  during  iall  the' period  of  his  absence,  the  admin- 
istrators never  gave  him  any  notice  of  their  proceedings  ;  but, 

(a)  The  following  is  the  statement  made  by  the  administrators,  signed  by 
them,  and  dated  January,  1802  : 
Lots  No.  7       127  acres, 

8      172    do.     in  Skeneshorough,  estimated  vorih dC  400 

Lot  3      100  about  two  miles  from  Mbert  Maine's, 150 

Lot         19        80  150 

Lot        29        52  130 

Lot         .33      100        ,     ButtUrsbwry -p&teTA, 200 

Lot         10        34  rent  and  reversion  of  49  acres, 300 

Lot         60  Kingsbury  patent,  lease  6Z.  per  annum, 80 

Lot       112      100  in  possession  of  ffenra  LaJe, 200 

3  Bonds  and  Mortgages  for  882Z.,  at  about  3  per  cent,  per  annum, 

prmcipal  payable  in  October,  1802,  now  worth  about 700 

No.  11,  in  a  patent  granted  to  William  Wood,  on  the  cast  side  of  Sco- 

karie  kill,  180  acres, 200 

15  Military  Class-rights, 1000 

House  and  Lot  in  Pearl  street,  subject  to  a  bond  and  mortgage  held 

by  P.  E.  Elmendorf. 
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on  the  day  of  the  order  for  the  sale  of  the  real  estate,  pro-        1316. 
cured  John  C.  Cuyler  to  be  appointed  by  the  judge  of  the    _^«-s^-.»^ 
Court  of  Probates,  jg-«a?-rfian  of  the  plaintiff;  that  the  said        Hart 
guardian,  understanding  that  he  was  appointed  for  the  sake     ten  ErcK 
of  form  only,  never  investigated  the  accounts  of  the  admin- 
istrators of  the  personal  estate,  nor  ever  made  any  inquiry  as 
to  the  real  estate,  or  took  any  care  of  the  plaintiff's  interest. 

That  on  the  5th  of  April,  1802,  the  adminstrators  caused 
an  advertisement  to  be  inserted  in  the  nevi'spaper  called 
the  Albany  Register,  that  all  the  real  estate  of  the  intestate 
would  be  sold  at  auction  on  the  4th  of  May,  then  next,  at 
the  Tontine  Coffee-House  in  Albany ;  and  without  any  other 
notice,  the  greater  part  of  the  intestate's  estate  was  sold  on  the 
4th  of  May,  and  several  days  following,  the  particulars  of 
which  were  stated,  and  the  net  proceeds  of  which  sales 
amounted  to  8,482  dollars  and  75  cents,  according  to  the 
account  rendered  by  the  administrators  to  the  Court  of  *Pro-  [  *  65  ] 
bates.  That  at  the  time  of  such  sales,  the  property  sold 
was  worth  at  least  27,900  dollars.  That  the  most  valuable 
parts  of  the  lands  were  struck  off  by  Ten  Eyck,  who  acted 
.is  auctioneer,  to  the  relations,  friends,  and  acquaintances 
of  the  administrators ;  that  many  of  the  purchases  were 
made  under  an  express  or  implied  trust,  that  the  administra- 
tors, or  one  of  them,  should  be  interested  therein ;  that  the 
three  mortgages  against  Spencer,  Tapper,  and  Kingsley, 
were  bought  in  for  the  benefit  of  Ten  Eyck,  and  assigned  to 
him,  or  to  some  one  by  him  appointed,  and  the  full  amount 
of  the  mortgages  received. 

That  the  ad.nninistrators,  Edward  Cumpston,  and  the  in- 
testate, about  the  year  1783,  entered  into  partnership  in 
the  purchase  of  soldiers'  rights  to  bounty  land;  that  the 
purchases  and  transfers  of  such  rights  were  all  made  in  the 
name  of  Cumpston,  who  continued  to  hold  them  until  about 
the  year  1790,  when  the  letters  patent  for  the  bounty  lands 
were  generally  issued  in  the  names  of  the  officers  and  sol- 
diers entitled  to  the  lands ;  that  more  than  100  of  these  rights 
had  been  previously  purchased  for  the  use  of  the  said  part- 
nership, at  their  joint  expense,  and  that,  upon  a  settlement, 
more  than  20  rights  were  allotted  to  each  partner,  none  of 
which  were  assigned  to  the  intestate.  That  the  administra- 
tors procured  conveyances  from  Cumpston  of  all  the  rights 
to  which  the  intestate  was  entitled  under  the  partnership, 
(except  15  rights  of  which  they  admitted  him  to  be  owner,) 
to  them  or  one  of  them,  or  in  trust  for  them,,  and  have  ob- 
tained awards  for  them  by  the  Onondaga  commissioners,  and 
disposed  of  them  unknown  to  the  plaintiff.  That  the  intes- 
tate, in  his  lifetime,  was  owner  of  a  great  number  of  class- 
rights  granted  to  the  troops  of  this  state,  which  the  adminis- 
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IQIQ^       trators,  or  one  of  thprn,  held  in  trust  for  the  intestate ;  that 

v^^p-^^-i^  these  rights  have  been  disposed  of  by  the  administrators,  oi 

Hart        one  of  them,  and  patents  obtained  by  them,  or  one  of  them, 

Tj£n  Eyck      ^"*^  ^^^  lands  sold,  or  are  kept  concealed  from  the  plaintiff.. 

r  *7'(ir^'     '^^^^  ^^^  administrators  refuse  *to  render  any  account  of  their 

'  J  administration,  or  to  disclose  the  real  and  personal  estate  of 

the  intestate,  or  to  pay  to  the  plaintiff  his  share  thereof,  &c. 

The  bill  sought  for  a  discovery  and  relief. 

The  defendants  Ten  Eyck  and  Van  Rensselaer  put  in 
their  joint  and  several  answer,  on  the  10th  of  December, 
1808.  They  denied  that  any  personal  estate  of  the  intestate 
remained,  after  paying  his  debts,  but  that  the  personal  estate, 
was  altogether  insufficient  for  that  purpose,  and  referred  to 
accounts  annexed  to  their  answer.  The  defendant  Van 
Rensselaer  said,  that  being  a  creditor  of  the  intestate,  he 
joined  with  Ten  Eyck  in  the  administration,  at  his  request, 
and  on  his  promise  that  he  should  be  at  no  trouble  in  trans- 
acting the  business  of  the  estate ;  and  that  he,  therefore,  took 
but  little  charge  in  the  administration,  and  could  not  give,, 
of  his  own  knowledge,  any  account  of  the  personal  estate 
or  debts ;  but,  from  the  information  of  Ten  Eyck,  he  be- 
lieved the  account  given  by  him  to  be  just  and  true.  They 
said  they  knew  of  no  personal  property  or  estate  whatever, 
of  the  intestate,  except  as  they  afterwards  set  forth  in  their 
answer;  and  Tew  Eyck,  for  himself,  said,  that  being  a  credit- 
or of  the  intestate,  he  with  Van  Rensselaer,  took  out  admin- 
istration, the  15th  of  January,  1789,  from  the  surrogate  of 
Jl^ashington  county,  and  that  he  went  to  Kingsbury,  and 
used  all  reasonable  diligence  in  ascertaining  the  amount  of 
the  personal  estate.  They  admitted  that  the  intestate  was 
entitled  to,  or  claimed,  divers  parcels  of  land^  which  were 
valued  by  them,  on  the  1st  of  January,  1802,  (as  stated  in 
the  plaintiff's  bill ,)  and  they  knew  of  no  other  real  property 
of  any  kind,  of  which  the  intestate  died  seised  or  possessed. 
Ten  Eyck  said,  that  he  took  possession  of  all  the  personal 
estate  and  effects  of  the  intestate,  which  could  be  found  or 
obtained,  with  the  books  and  accounts,  and  sundry  deeds 
and  papers  relative  to  the  real  estate,  but  denied  that  he 
ever  concealed  the  same  from  the  plaintiff;  and  he  annexed 
1*67]  *a  particular  stat^nient  thereof  to  his  answer.  Van  Rensse- 
laer denied  that  he  ever  possessed  himself  of  any  of  the  per- 
sonal estate  of  the  intestate,  except  what  is  mentioned  in 
the  account,  or  of  any  deeds,  writings,  or  papers,  relating  to 
any  real  or  personal  estate,  other  than  powers  of  attorney, 
and  transfers  of  military  rights  and  certificates  describedr 
That  previous  to  his  death,  the  intestate  deposited,  for  saft 
keeping,  with  the  defendant,  the  powers  and  transfers  foi 
conveying  15  soldiers'  rights,  and  which  remained  in  his 
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possession  until  the  death  of  the  intestate;  and  on  the  25th  1816. 
of  April,  1795,  he,  Ten  EycJc,  filed  the  same  powers  and  v^.^^-n^-^^.' 
transfers  in  the  office  of  the  clerk  of  the  county  of  Albany,  Hart 
agreeably  to  the  act,  and  had  them  registered  there,  and  te«  Evck 
took  the  clerk's  receipt  for  them.  That  the  patents  for  those 
rights  were  taken  out  by  him,  some  time  in  the  year  1790, 
and  remained  in  his  possession  a  considerable  time ;  that  he 
afterwards  delivered  them  to  some  person,  but  whom  he  could 
not  recollect,  nor  when  he  delivered  them,  and  that  none  of 
them  was  in  his  possession,  nor  did  he  know  where  they  are. 
The  defendants  denied  that  the  order  for  the  sale  of  the 
real  estate  was  obtained  fraudulently,  or  by  any  false  repre 
sexitations ;  but  that  the  real  and  personal  estate  were  justly 
and  truly  stated,  according  to  the  best  of  their  knowledge 
and  belief,  and  were  so  stated  to  the  Court  of  Probates  : 
they  admitted  that,  to  obtain  the  order,  they  exhibited  the 
statement  and  valuation  of  property  to  the  Court  of  Probates, 
as  set  forth  in  the  plaintiffs  bill,  but  denied  that  they  knew 
the  statement  and  valuation  to  be  deceptive  and  grossly  in 
adequate ;  that  they  made  the  same  according  to  their  best 
judgment,  information,  and  belief.  That  in  making  the 
valuation,  they  took  into  consideration  the  great  uncertainty 
of  value  of  those  lands,  owing  to  the  many  interfering  claims 
and  frequent  transfers  of  the  same  lots  by  the  same  soldiers 
to  different  persons ;  and  that  several  of  the  military  lots, 
which  were  specified,  had  been  awarded  by  *tlie  Onondaga  [  *  68  j 
commissioners  to  other  persons ;  that  considerable  doubts 
were,  therefore,  entertained  by  the  defendants,  as  to  the  va- 
lidity of  the  titles  to  the  lots  specified,  as  well  as  to  the  others  ; 
that  they  employed  counsel  to  attend  before  the  commission- 
ers, but  the  proofs  of  title  were  so  imperfect,  that  only  one 
lot  was  awarded  to  the  estate  oi  flart,  or  the  plaintiff.  That 
mihtary  lots  were  not  worth,  at  that  time,  three  dollars  per 
acre,  and  if  the  titles  had  been  good,  the  15  lots  would  not 
have  been  worth  near  the  sum  of  27,000  dollars.  They 
also  denied  that  the  other  property  was  undervalued ;  and 
the  three  mortgages,  though  sold  fairly  at  auction,  brought 
much  less  than  the  sum  at  which  they  were  valued.  The 
defendants  said  they  did  not  know  whether  any  inventory 
of  the  personal  property  had  been  filed,  though  one  had  been 
prepared  by  Ten  Eyck  soon  after  the  death  of  the  intestate. 
Ten  Eyck  said,  that  all  the  personal  estate  of  the  intestate  was 
applied  to  pay  the  debts,  previous  to  the  application  for  the 
order  for  the  sale  of  the  real  estate.  He  denied  that  Cuyler 
was  appointed  guardian  for  the  plaintiff  for  form's  sake 
merely,  or  that  any  such  suggestion  was  made  to  him,  whereby 
he  was  lulled  into  security  or  inattention  to  his  guardianship. 
They  admitted  that  the  plaintiff  went  to  Canada,  and  re- 
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IQIQ,  sided  some  time  with  his  uncle,  Aaron  Hart,  (who  wa,  a 
v_*-v,-^  creditor  of  the  intestate  by  bond  for  2,000  dollais,)  and,-  ,f 
Hart  terwards,  with  his  couisin,  Moses  Hart,  son  of  the  said  Aaron' 
Ten  EioK  Hart.  That  Moses  Hart  took  an  interest  in  the  matters  of 
the  intestate's  estate,  examined  the  books  and  accounts  in 
relation  to  it,  and  was  in  Albany  before  and  at  the  time  of 
the  sale  of  the  real  estate,  and  heard  and  approved  of  the 
proceedings  in  relation  to  it.  That  the  order  of  the  sale 
was  as  stated  in  the  bill;  that  on  the  4th  of  May,  the  first 
day  of  the  sale,  two  hundred  persons,  at  least,  were  present, 
[  *69  ]  and  among  them,  Moses  Hart;  that  *A.  Ten  Eyck,  jun.,  at 
the  request  of  the  defendants,  acted  as  auctioneer,  and  no 
property  was  struck  off,  until  Moses  Hart  was  satisfied  that 
no  better  bid  could  be  obtained.  The  mortgages,  and  sev- 
eral parcels  of  land  in  Butlersbury,  Kingsborough,  &c., 
were  sold  on  that  day.  Isaac  Hanson  purchased  the  mort- 
gages for  A.  Ten  Eyck,  jun.  The  remainder  of  the  sale- 
was  postponed  to  the  next  day,  and,  as  few  bidders  then  ap- 
peared, it  was  postponed  to  the  12th  of  May ^  and  notice' 
thereof  given  in  two  gazettes,  and  200  copies  of  the  advertise-  • 
ment,  in  handbills,  were  distributed  in  Albany.  That  on 
the  1 2th  of  May,  lot  No.  8,  in  Skenesborough,  and  eight 
military  lots,  were  sold ;  the  particulars  of  which  sale  were 
set  forth,  and  the  names  of  various  persons  who  were  present 
at  the  sale  were  mentioned.  The  defendants  denied  that 
they  were  concerned,  directly  or  indirectly,  by  trust  or 
otherwise,  in  the  sales;  or  that  any  offer  to  purchase  by 
private  sale  had  been  made,  or  that  the  lands  could  have 
been  sold  better.  They  took  no  pains  to  examine  any  of 
the  lands,  in  order  to  ascertain  their  value ;  but  relied  on 
general  information  as  to  the  value,  and  their  own  knowl- 
edge. That  the  sales  were  fairly  made;  and  they  denied 
that  the  most  valuable  of  the  lots  were  struck  off  to  their 
relations  and  friends,  (except  in  the  instance  mentioned  for 
A.W'en  Eyck,  jun.)  and  they  denied  all  concern,  collusion, 
or  secret  understanding,  between  them  and  the  purchasers, 
or  in  any  manner  relating  to  the  lands  so  sold. 

The  defendants  denied  that  they,  with  Cumpston  and  the 
intestate,  or  either  of  them,  were  ever  in  partnership  in' the 
purchase  of  soldiers'  rights ;  but  admitted  that  Cumpston  and 
the  intestate  acted  as  agents  for  them,  in  purchasing  soldiers' 
rights,  and  were  furnished  with  money  for  that  purpose ;  that 
Cumpston  and  the  intestate  purchased,  at  their  stores  in  Albany", 
a  number  of  such  rights  for  four  and  five  pounds  each,  iot 
they  which  paid  partly  in  cash,  and  partly  in  goods,  which 
'^  *  70  J  belonged  to  them,  and  the  profits  arising  *from  such  purchase 
with  goods,  were  to  be  for  their  benefit  exclusively. 

Van  Rensselaer  admitted  that  Cumpston  and  the  intestate, 
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as  agents,  purchased  for  the  defendants  and  others,  whom  he  1816. 
named,  about  100  rights,  and  that  the  powers  to  convey  the  v_*.-s^--«._- 
rights  were,  from  time  to  time,  lodged  with  him,  the  defend-  Hakt 
ant;, that  on  the  5th  oi'  June,  1786,  Cumpston,  Hart  and  the  tekEvck. 
defendant,  came  to  an  adjustment  relative  to  63  of  the  rights 
so  deposited,  and  Cumpston  took  12  of  them  to  his  own  use. 
Hart  retained  21  for  his  own  use,  and  the  residue,  with  the 
powers  of  transfers,  were  left  with  him,  the  defendant,  for  the 
joint  benefit  of  himself  and  Ten  Eyck,  and  for  which  they 
liad  before  advanced  cash  to  Cumpston  and  Hart,  at  the  rate 
of  five  pounds  for  each  right;  15  of  them  were  deposited  by 
C.  and  the  same  number  by  H.  That  soon  after  the  adjust- 
ment, in  1786,  he  purchased  of  the  intestate  seven  of  the 
twenty  rights  then  held  and  retained  by  Hart,  at  an  advanced 
price  of  20  per  cent.,  and  he  beUeved  the  seven  rights  were, 
as  he  specified,  but  he  could  not  distinguish  the  seven  from  the 
rest  of  the  ten  rights.  Ten  Eyck  said,  he  was  concerned  with 
Van  Rensselaer  in  the  purchase  of  the  soldiers'  rights  ;  that  he 
had  no  knowledge  of  the  transactions,  but  what  he  derived 
from  Van  Rensselaer, whohad  the  management  of  the  business. 
Van  Rensselaer  said,  that  some  time  previous  to  May, 
1787,  the  intestate  being  much  embarrassed  on  account  of 
debts,  and  being  considerably  indebted  to  him,  deposited 
with  him  a  number  of  class-rights,  by  way  of  pledge  or  se- 
curity for  the  debts  so  due  from  Hart  to  the  defendant ;  that 
the  amount  of  debts  due  to  him  was  £689  9s.  Id.,  but  he 
could  not  recollect  hovi'  many  certificates  of  class-rights  were 
so  deposited,  nor  in  whom  any  of  them  were  originally  vested,' 
not  having  kept  any  written  memorandum  of  them.  That 
he,  afterwards,  received  verbal  instructions  from  the  intestate, 
to  dispose  of  *and  manage  the  said  class-rights  as  he  should  [*  Tl  ; 
think  best,  in  order  that  he  might  retain,  out  of  the  proceeds 
thereof,  the  amount  of  his  debt,  and  that  he  should  account 
therefor  with  Hart.  That  in  pursuance  of  such  deposit  and 
instructions,  he  afterwards  located  in  his  own  name  3,880 
acres  of  land,  lying  on  the  north  side  of  the  Sacondaga  river, 
and  on  the  28th  of  May,  1787,  received  a  patent  for  the 
tract,  and  that  the  location  and  patent  comprehended  the 
quantity  of  land  due  for  the  class-rights  so  deposited  with 
him  by  Hart.  That  class-rights,  about  that  time,  were  gen- 
;rally  worth  about  one  shilling  per  acre,  prior  to  location  ;  that 
on  the  9th  of  November,  1790,  he  conveyed  to  Ten  Eyck  503 
acres  of  the  patent,  pursuant  to  an  order  in  writing,  dated  the 
21st  o{  February,  1788,  which  order,  he  believed,  was  lost  or 
destroyed ;  that  he  received  no  consideration  from  Ten  Eyck, 
nor  did  he  know  the  terms  on  which  Hart  disposed  of  the  land  ; 
that  on  the  27th  of  November,  1790,  he  conveyed  750  acres 
of  the  tract  to  James  Boyd,  an  assignee  o(Job  Wright,  to  satisfy 
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1816.  ^"  obligation  of  Hart  to  Boyd,  dated  the  14th  of  July,  1783 , 
that  no  money  was  required  to  be  paid  to  him,  and  he  did 
not  know  the  terms  or  consideration  of  the  contract.  That 
according  to  the  general  instructions  of  the  intestate  befof^" 
mentioned,  he  conveyed,  in  1791,  the  remainder  of  the  tractj 
being  seven  lots,  which  he  specified,  to  different  persons  who 
were  named,  and  credited  the  estate  of  the  intestate  with 
the  sums  of  money  received  for  the  same,  according  to  tlie 
accounts  exhibited,  in  which  he  made  no  charge  for  com- 
missions in  relation  to  his  services.  That  he  was  afterwards 
called  upon,  by  Isaac  Lytle,  to  convey  1,000  acres  of  the"' 
contract,  in  consequence  of  a  contract  of  the  intestate,  dated 
the  14th  oi  July,  1783;  that  having  conveyed  away  all  the 
said  tract,  he  agreed  to  convey  to  Lytle  750  acres  of  land 
on  Grass  river,  belonging  to  the  defendant,  in  lieu  of  the 
1,000  acres,  which  Lytle  accepted,  and  the  750  acres  were 
•  72  ]  accordingly  conveyed  to  him  ;  that  he  *charged  the  estate 
of  Hart  with  1,000  acres  at  6s.  and  6d.  per  acre,  being  the 
price  of  the  Sacondaga  lands  at  that  time,  and  that  lands  on 
Grass  river  now  sell  at  four  and  five  dollars  per  acre  ;  that 
he  does  not  know  where  the  contract  of  Hart  now  is ;  that 
he  knows  of  no  other  class-rights  of  the  intestate,  than  those 
so  delivered  to  him,  nor  of  any'certificates  of  public  debt  be- 
longing to  the  intestate,  and  that  no  such  certificates  ever 
came  into  his,  the  defendant's,  possession  or  custody. 

Ten  Eyck  said,  he  knew  nothing  on  the  subject  of  the 
class-rights  mentioned  by  Van  Rinsselaer,  but  from  hearsay 
except  the  conveyance  of  the  503  acres  to  him.  That  pricir 
to  the  location  of  the  tract,  the  intestate  asked  him  if  he 
had  any  class-rights  to  locate,  and  that  if  he  had,  they  might 
be  located  together  with  those  of  the  intestate ;  and  that 
he  accordingly  delivered  his  class-rights  to  the  intestate,  who, 
afterwards,  informed  him,  that  he  had  dehvered  them  to 
Van  Rensselaer,  and  gave  him  an  order  on  Van  Rensselaer, 
for  the  amount  of  them,  on  which  he  received  the  conveyance 
of  the  503  acres. 

Ten  Eyck  then  set  forth,  as  he  said,  a  just  and  true  ac- 
count of  all  the  goods  and  chattels,  rights  and  credits  of  the 
intestate,  so  far  as  the  same  had  come  to  his  knowledge, 
consisting  of  stock  on  the  farm,  farming  utensils,  and  house- 
hold furniture,  and  the  prices  at  which  they  were  sold, 
amounting  to  86/.  13i.,  and  also  a  list  of  promissory  notes,  ■ 
which  he  put  into  the  hands  of  a  justice  to  be  collected,  and 
for  which  he  received  from  the  justice  27/.  12«.  Id.  The 
defendant  also  set  forth  an  account  of/  bonds  and  mort- 
gages ;  an  account  of  all  the  personal  estate  of  the  intestate 
which  he  had  received,  which  corresponded  with  the  debtW 
side  of  his  account,  as  exhibited  to  the  Court  of  Probates 
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The  total,  with  interest  to  the  1st  of  January,  1802,  being        1816. 
3,256Z.  10s.  and  8d.  <s-.-v-^w' 

Van  Rensselaer  also  set  forth  an  account  of  what  he  had        Hart 
received  out  of  the  peronal  estate,  and  of  the  moneys  paid     .j,^,,  e^ck. 
*and  advanced  in  relation  to  the  estate,  and  which  agreed  f  *  73 1 

with  the  debit  and  credit  side  of  the  accounts  exhibited  to 
the  Court  of  Probates,  and  leaving  a  balance  due  to  him 
from  the  estate,  on  the  1st  of  January,  1802,  of  1,406/.,  or 
3,515  dollars.  He  also  stated  an  account  of  moneys.retained 
and  paid  by  him  to  the  8th  oi  June,  1799,  leaving  a  balance 
due  him  of  109?.  Is.  Id.;  and  he  also  exhibited  a  statement 
of  debts  due  from  the  estate  of  the  intestate,  unsatisfied, 
amounting,  on  the  1st  of  January,  1802,  to  2,372/.  7s.  lOtZ., 
or  5,930  dollars  and  98  cents. 

He  further  stated,  that,  soon  after  letters  of  administration 
were  taken  out,  he  made  an  inventory  of  such  of  the  intes- 
tate's personal  property  as  could  be  found  or  discovered, 
with  the  aid  of  Rynier  Visscher  and  Peter  B.  Tierce,  two 
respectable  inhabitants  of  Washington  county,  and  which 
was  annexed  to  his  answer,  dated  the  llth  of  February, 
1789.  He  set  forth,  also,  a  list  of  all  the  books  of  accounts 
of  the  intestate,  in  his  hands,  or  known  to  him. 

Van  Rensselaer  having  died  on  the  19th  of  February, 
1810,  the  suit  was  revived  against  his  legal  representatives, 
who  are  the  other  defendants  in  the  cause. 

Abraham  A.  Lansing,  one  of  the  defendants,  answered  to 
the  bill  of  revivor  and  disclaimer :  general  replications  were 
filed  to  the  answers  of  all  the  other  defendants. 

The  above  statement  of  the  pleadings  presents  the  matters 
in  controversy  between  the  parties.  It  is  not  thought  ne- 
cessary, for  the  purpose  of  these  reports,  to  attempt  to  give 
a  detail  of  the  depositions  and  exhibits  in  the  cause,  which 
were  very  voluminous.  The  material  parts  of  the  evidence 
are,  it  is  believed,  sufficiently  stated  in  the  very  elaborate 
opinion  delivered  by  the  Court. 

The  cause  was  argued  in  November  last,  by  Van  Vechten, 
and  Henry,  for  the  plaintiff,  and  by  Woodworth,  and  E. 
Williams,  for  the  defendants. 

*The  following  pomts  were  stated  by  the  counsel  for  the    -     [  *  74  ] 
plaintiff : — 

1.  That  the  accounts  of  the  administrators  were  errone- 
ous and  false. 

2.  That  the  order  of  the  Court  of  Probates  for  the  sale 
of  the  whole  of  the  real  estate  of  the  intestate,  was  fraud- 
ulently obtained. 

3.  That  the  order  of  sale  was  fraudulently  executed. 
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1816.  4.  That  the  defendants  are,  therefore,  answerable  for  the 

v.^i^-^,,-0  present  full  value  of  the  estate  sold  under  that  order. 

Hakt  5.   That  there  have  been  fraudulent  concealments  and 

TenEvck.  dispositions  of  various  portions  of  the  real  estate  to  which 
the  plaintiff  was  entitled,  as  heir  at  law  of  the  intestate, 
especially  by  Jeremiah  Van  Rensselaer,  deceased  ;  and  that 
his  representatives  should  be  decreed  to  pay  the  present  full 
value  of  what  may  have  been  sold,  and  to  convey  what 
remained  unsold  to  the  plaintiff. 

The  defendants'  counsel  stated  the  following  questions:— 

1.  Have  the  defendants  received  more  personal  property 
than  is  contained  in  their  statement ;  and  if  so,  what  is  the 
amount  thereof? 

2.  Had  the  administrators,  previous  to  the  20th  oi  March, 
1802,  applied  all  the  personal  estate  that  came  to  their  hands, 
in  the  discharge  of  debts,  and  were  there  still  large  suras 
due  from  the  intestate  remaining  unpaid  ? 

3.  Was  there  any  thing  fraudulent  or  knowingly  false  in 
'■elation  to  the  valuation  of  the  property  exhibited  to  the 
Court  of  Probates  ?  If  not,  is  there  such  error,  as  in  equity 
will  make  them  hable  for  the  mistake  ? 

4.  Have  the  administrators  so  conducted  the  sales  as  to 
make  themselves  responsible  to  the  complainant? 

5.  Is  there  proof  of  any  real  estate,  other  than  that  set 
forth  by  the  administrators? 

6.  Is  there  evidence  to  prove  that  Jeremiah  Van  Rensselaer 
J  *  75  ]         located  lands  in   trust  for  Henry  Hart,  other  *than  that 

derived   from   the  answer,   which    avers   that  Henry   Hart 
directed  the  sale  of  the  lands  ? 

7.  And  if  there  is  not,  does  the  answer  implicate  the 
representatives  of  Jeremiah  Van  Rensselaer,  in  respect  to  the 
location  at  Sacandago  1 

Jan.  15th,  1816.       The  cause  stood  over  for  decision  until  this  day,  when  the 
following  opinion  was  delivered'by 

The  Chancellor.  This  is  a  suit  by  the  son  and  heir 
of  Henry  Hart,  calling  the  administrators  of  his  father's 
estate  to  account,  and  charging  them  v/ith  gross  and  multi- 
plied acts  of  waste  and  fraud,  by  means  of  which,  as  it  is 
alleged,  a  large  and  valuable  estate,  descended  to  him  by 
inheritance,  has  been  dissipated. 

The  testimony  taken  in  the  cause  is  voluminous,  and  the 
transactions  which  are  embraced  by  the  case  are,  in  some 
degree,  intricate,  owing  to  the  length  of  time,  and  the  nature 
and  variety  of  the  subjects  to  which  they  relate.  To  give 
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as  much  simplicity  and  perspicuity  as  may  be  in  my  power  1816. 

to  the  e.vamination  of  so  compUcated  a  case,  I  shall  arrange  v^^^-n,,— ,1^ 

what  I  have  tosay  under  the  following  heads: — ■  Hart 

1.  Whether  the  accounts  of  the   administrators,  as  ex-  tknEyck. 
hibited  in  the  first  instance  to  the  Court  of  Probates,  and 
afterwards  to  this  Court,  be  erroneous  and  false,  and  accom- 
panied with  concealments  and  fraudulent   dispositions    of 

various  portions  of  the  estate. 

2.  Whether  the  order  of  the  Court  of  Probates  for  the 
sale  of  the  real  estate  was  either  fraudulently  obtained,  or 
fraudulently  executed ;  and, 

3.  In  case  these  charges,  or  either  of  them,  be  true,  what 
is  to  be  the  rule  or  measure  of  damages  ? 

I  ought,  perhaps,  to  observe  preliminarily,  that  in  the 
course  ofthe  investigation,  I  have  felt,  with  unusual  sensibihty, 
the  weight  and  delicacy  of  the  duty  imposed  on  me,  by 
reason  of  the  magnitude  of  the  inquiry,  the  relation  *in  which  [  *  76  ] 
the  parties  stand  to  each  other,  the  grave  accusations,  and 
the  important  principles  which  the  case  involves.  On  the 
one  hand,  the  plaintiff  is  a  young  heir,  stripped  of  all  his 
expectations,  and  relying  solely  on  the  paternal  protection 
of  this  Court  in  the  assertion  of  his  rights,  which,  he  says, 
have  been  wantonly  sacrificed  during  his  infancy.  On  the 
other  hand,  the  original  defendants  were  administrators  and 
trustees,  who,  by  the  nature  of  their  undertaking,  were 
charged  with  the  execution  of  disinterested  and  burthensome 
trusts  ;  and  I  shall  always  be  extremely  averse  to  hold  such 
characters  responsible  on  slight  grounds,  or  where  there  is 
evidence  of  fair  and  upright  intention.  But  if  the  facts 
necessarily  lead  to  the  conclusion,  that  the  administrators 
have  been  guilty  of  gross  negligence,  or  of  premeditated 
and  fraudulent  concealments  and  dispositions  of  the  estate. 
of  the  infant,  it  will  then  be  equally  my  duty,  liowev«' 
painful  the  performance  of  it,  to  animadvert  upon  sucL 
conduct  with  a  freedom  and  severity  due  to  truth  and  justice. 

1.  The  administration  of  the  persona!  estate  of  Hart  was 
almost  exclusively  assumed  by  Ten  Eyck;  and  Van  Rensse- 
laer, though  a  joint  administrator,  had  little  or  no  concern  in 
it.  We  will,  then,  in  the  first  place,  examine  how  far  Ten 
Eyck  had  rendered  a  just  and  true  account  of  his  adminis- 
tration, from  the  15th  of  January,  1789,  when  letters  of  ad- 
ministration were  granted,  to  January,  1802,  when  the 
account  of  the  personal  estate,  and  of  the  disposition  of  it, 
was  rendered  by  the  administrators  to  the  Court  of  Pro- 
bates. 

Ten  Eyck  says,  in  his  answer,  that  all  the  goods  and 
chattels  of  Hart,  at  the  time  of  his  death,  so  far  as  the  same 
came  to  his  knowledge,  exclusive  of  choses  in  action,  con- 
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1816.       sisted  of  stock  on  the  farm,  farming  utensils,  and  household 
v..^-^^,-^*^  furniture,  at  Kingsbury,  in  the  county  of  Washington,  whicii 

Hart  he  enumerates,  and  which  were  valued,  in  the  first  instance, 
Ten  ErcK.  °"Iy  ^^  265  dollars,  and  which,  when  sold,  produced  only  21(i 
r*  ^^  1 '  *dollars  and  62J  cents.  To  show  that  this  very  nieagrft 
^  account  of  the  moveable  estate  was  incorrect  and  false,  tho 
plaintiff  has  examined  several  witnesses  to  prove  what 
goods  and  chattels  were  left  by  Hart.  Moses  Baxter,  who 
is  mentioned  in  the  inventory,  which  I  shall  have  occasion 
to  notice  hereafter,  as  an  overseer,  and  which  I  understa'nd 
to  mean  an  overseer  on  the  farm,  says,  that  he  was  ac- 
quainted with  the  farm  on  which  Hart  lived  when  he  died, 
and  that  at  the  time  of  his  death,  in  Jiily,  1788,  he  was  en 
gaged  in  merchandizing  and  superintending  his  mills ;  and 
he  enumerates  the  personal  property  in  farming  stock  and 
household  furniture,  which  he  left  on  the  farm,  to  the 
amount,  in  value,  of  700  dollars,  and  of  which  no  account 
is  rendered  by  Ten  Eyck.  He  next  specifies  the  lumber 
which  belonged  to  Hart,  and  which '  had  partly  been  con- 
verted into  ■  boards  and  plank,  and  lay  at  his  mills,  at  and 
after  the  time  of  his  death,  to  the  amount  of  about  39.000 
boards  and  plank,  and  which  he  values  at  4,333  dollars. 
There  was,  also,  a  number  of  cedar  posts  and  ves-^el  timber, 
amounting  to  310  dollars  42  cents.  He  next  specifies  -32 
bushels  of  wheat,  which  were  received  after  Hart's  death 
by  Visscher,  the  agent  of  Ten  Eyclc,  and  which',  in  part,  at 
least,  he  conveyed  to  Albany,  by  direction  of  Ten  Eyck; 
and  he  mentions  some  other  minor  articles ;  and  no  account 
has  been  rendered  of  any  of  this  property  by  Ten  Eyck. 
Jonathan  Jackaways,  another  witness  on  the  part  of  the 
plaintiff,  proves  that  Hart  left,  at  his  death,  a  number  of 
the  articles  of  personal  property  specified  by  Baxter,  such 
as  horses,  oxen,  young  caitle,  and  household  goods,  and  a 
large  quantity  of  boards  and  plank,  sawed  and  piled  up  at 
his  mills,  and  a  large  quantity  of  hewed  timber.  He  says, 
also,  that  Hart  left  dry  goods  and  groceries,  but  he  cannot 
specify  the  nature  or  value.  He  further  proves,  that  Rynier 
Visscher,  who  was  Hart'^  clerk  at  the  time  of  his  death, ' 
[  *  "8  ]  was  left  by  Ten  Eyck  at  the  house  *where  Hart  lived,  and 
was  authorized,  by  Ten  Eyck,  to  collect  the  debts,  and 
manage  the  affairs  of  the  estate;  and  that  Visscher  did 
collect  debts  to  a  large  amount,  and  pay  them  over  to 
Ten  Eyck.  It  may  be  observed,  in  this  place,  as  a  fact 
worthy  of  notice,  that  this  same  R.  Visscher  presented  to 
Ten  Eyck,  in  1793,  (5  years  after  Hart's  death,)  an  account 
of  moneys  due  him,  for  services  as  clerk  to  Hart,  from  1781, 
down  to  the  year  1788,  to  the  amount  of  upwards  of  700 
dollars,  and  which  account  was  paid  by  Ten  Eyck.  A 
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third  witness  on  this  subject  is  Adiel  Sherwood,  who  also        1816. 

proves  that  Visscher  was  the  authorized  agent  of  Ten  EycJc,  \_,*p-^^-«»^ 

in  respect  to  the  estate ;  and  he  says  he  knew  Hart,  and        Hakt 

knew  the  farm  on  which  he  lived,  and   that  Hart  was  a     xfnEyck. 

merchant  and  farmer,  and  superintended  his  mills,  and  left 

household  furniture,  cattle,  horses,  farming  utensils,  and  a 

great  quantity  of  boards  and  plank  at  his  mills,  at  the  time 

of  his  death ;    and  he,  himself,  purchased  of  Visscher,  as 

agent  of  Ten  Eyck,  a  quantity  of  logs  at  the  mills  belonging 

to  Hart,  and  for  which  he  paid  50  dollars  to   Visscher.     He 

says,  further,  that  Hart  owned,  at  his  death,  a  quantity  of 

oak  timber,  lying  in   Argyle  and  Kingsbury,  and   that  he 

bought  of  Ten  Eyck  and  Visscher  about  30  dollars  worth  of 

timber,  and  paid  them  for  it.     He  also  refers  to  a  quantity 

of  red  cedar  at  the  head  of  Lake   George,  and  which  is 

particularly  explained  by  Baxter.     A  fourth  witness  on  this 

point  is  Samuel  Atwood,  who  says,  that  Hart  was  a  merchant, 

and  dealt  in  lumber,  and  that  lumber,  consisting  of  boards 

and  ship  plank  sawed  at  Whitehall,  and  belonging  to  Hart's 

estate,  to  the  amount  of  400  dollars,  came  to  the  hands  of 

Ten  Eyck. 

Here  we  have,  then, by  the  testimony  of  four  unimpeached 
witnesses,  a  detailed  account  of  personal  property  left  by 
Hart,  at  the  'time  of  his  death,  to  the  amount  of  upwards 
of  6,000  dollars,  and  of  which  no  account  is  rendered  by 
the  administrator.  The  account  exhibited  contains  only 
*a  few  triflifig  articles,  scarcely  exceeding  200  dollars;  and  [*79J 

this  is  said  to  be  all  the  moveable  property  that  ever  came 
to  the  possession  or  knowledge  of  the  administrator.  Can 
it  be  possible  that  this  assertion  is  founded  in  truth  ?  The 
bulk  of  this  property  consisted  of  lumber  and  of  stock  on 
the  farm,  which  lay  open  to  the  eye.  An  inventory  was 
taken,  at  the  requqst  of  Ten  Eyck,  on  the  farm  at  Kingsbury, 
on  the  11th  of  February,  1789,  and  the  appraisers  were 
Peter  B.  Tierce,  and  this  same  Rynier  Visscher,  the  former 
clerk  of  Hart,  and  the  subsequent  agent  of  Ten  Eyck. 
Could  Visscher,  who  lived  with  Hatt  at  his  death,  and  who 
had  been  his  clerk  for  a  number  of  years  preceding,  have 
been  ignorant  of  all  this  mass  of  property,  which  is  ascer- 
tained and  established  by  the  witnesses  who  have  been 
examined  ?  It  appears  to  me  to  be  impossible  ;  and  yet  he 
certifies,  as  a  true  and  perfect  inventory  of  the  goods  and 
chattels  of  Hart,  exclusive  of  the  notes  and  bonds',  the  few 
old,  and,  generally,  useless  articles  specified,  and  amountmg, 
in  value,  only  to  215  dollars.  Either  the  witnesses  are  not 
to  be  believed,  or  Rynier  Visscher  knew  that  the  inventory 
which  he  so  certified  was  grossly  defective  and  false.  But 
Ten  jEycfc,  though  the  inventory  was  under  his  own  hand, 
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1816.      never  thought  proper  to  recognize  it  in  the  mode,  and  under 
»_rf,»-^^-i^^  the  sanction,  which  the  law  required.     The  statute  of  1787 
Haet        had  directed  that  the  executors  and  administrators  should 
TenEtck.     niEike  a  true  and  perfect  inventory  of  all  the  goods  and 
chattels  of  the  deceased,  and  should  cause    the    same   to 
be  indented,  and  deliver  one  part  to  the  surrogate,  upon  the 
oath  of  the  executor  or  administrator,  that   the  same   was 
just  and  true.     This  duty  was  altogether  omitted,  and  it 
was  still  omitted  in  1802,  when  application  was  made  to  the 
Court  of  Probates  for  an  order  to  sell  the  real  estate,  not- 
withstanding the  act  under  which  the  application  was  made 
must  have  reminded  the  party  of  his  duty ;   for  it  expressly 
declared,  that  no  part  of  the  real  estate  should  be  ordered 
[  *  80  ]         to  be  sold,  until  the  executors  or  administrators  *shall  have 
duly  made  and  filed  an  inventory  before  applicatidn  for  such 
sale. 

The  account  exhibited  by   Ten  Eyck  to   the    Court   of 

Probates  is  only  an  account  of  moneys  received  by  him  as 

administrator,  and  not  of  all  the  goods  and  chattels  of  Hart ; 

and  the  oath  that  was  administered  in  that  Court,  was  only 

that  the  papers  referred  to  contained  a  true  account  of  his 

transactions,    as    administrator.     Until    the    administrators 

The  omission  were  Compelled  to  answer  here  to  a  charge  of  concealment 

uiry^accmS^g  ^^^  fraud,  wc  have  no  explicit  declaration  on   oath,  what 

10  ihe  statute,  is  were   the  goods  and  chattels  of  Hart, -which  came  to  their 

cumsianfe  Tn  knowledge.     In  the  words  of   Sir   John  Strange,   (^Orr  v. 

sftpport  of  the  Kaines,  2    Vesey,  194.)   "  the  omission  to  exhibit  an  inven- 

proper  conduct  tory,  which  every  executor  ought,  especially  in   a  deficient 

m  an  adminis-  estate,  was   an  imputation   against  him,  and  which  always 

inclines  the  Court  to  bear  harder  on  such  an  executor." 

But  there  are  other  and  stronger  reasons  to  doubt  of  the 
accuracy  of  Ten  Eyclc's  account  of  the  amount  of  the  goods 
and  chattels  of  Hart,  which  came  to  his  knowledge.  His 
accounts,  exhibited  under  oath  to  the  Court  of  Probates  in 
1802,  show  the  extreme  carelessness,  at  least,  with  which 
the  affairs  of  his  trust  were  conducted.  He  had  been 
called  upon  in  1799,  at  the  instance  of  Aaron  Hart,  a  cred- 
itor of  the  intestate,  to  disclose  the  assets  which  had  come 
to  his  hands,  and  the  manner  in  which  they  had  been  dis- 
posed of.  In  that  answer,  he  admitted  the  receijjt  of 
sindry  sums  of  money  belonging  to  the  estate,  and  received 
of  different  persons,  to  the  amount  of  more  than  300  dollars, 
which  we're  tptally  omitted  in  his  subsequent  account ;  and 
he  also  omitted  the  acknowledgment  of  the  receipt  of  the 
annual  rent  of  two  leases  belonging  to  the  estate,  and  which 
had  been  regularly  paid  to  him  by  Ralph  Schenck,  from  the 
time  that  he  assumed  the  administration  down  to  the  year 
1802.  Theas  acknov/ledged  omissions,  and  which  were 
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equally  omitted  in  the  account  under  oath  exhibited  to  the        1816. 
Court  of  Probates,  and  in  the  account  under  *oath  annexed   w.'-^^,'-^-^ 
to  the  answer,  may  amount,  without  interest,  to  upwards  of        Hart 
700  dollars  ;  and  such  gross  inaccuracies  (all  in   his  own     ten  Eyck. 
favor)  were  supposed,  according  to  a  suggestion  upon  the         f  *  81  > 
argument,  to  have  been  cured,  in  a  very  considerable  degree,  ' 

by  a  deduction  voluntarily  made  to  guard  against  error,  at 
the  bottom  of  the  debit  side  of  the  account  exhibited  to  the 
Court  of  Probates,  which  is  in  these  words,  "  to  deduction, 
as  per  Mr.  Ten  Eyck's  agreement,  200Z."  What  agreement 
is  here  referred  to,  or  with  whom  such  an  agreement  was 
made,  Is  utterly  unaccountable.  But  whatever  may  be  the 
real  meaning  of  the  ground  of  the  deduction,  such  singular 
inaccuracy  in  keeping  accounts  in  relation  to  a  trust  com- 
mitted to  him  by  law,  deserves  the  severest  reprehension, 
and  must,  of  itself,  very  much  shake  the  credit  of  his 
accounts  at  large. 

There  are  not  only  very  strong  presumptions  arising  out  of 
the  circumstances  which  I  have  detailed,  that  more  of  the 
personal  estate  of  Hart  must  have  come  to  the  hands  of  Ten 
Eyck  than  he  has  admitted,  but  the  case  affords  direct  and 
certain  proof  of  the  fact. 

Baxter  says,  that  Hart,  at  his  death,  had,  at  the  head  of 
Lake  George,  a  number  of  cedar  posts,  which  were  dravi^n 
to  Fort  Edward,  by  Pitcher  and  Negus,  both  of  whom  are 
now  dead ;  and  he  believes  they  were  owned  by  Hart,  and 
were  so  drawn  by  direction  of  Ten  Eyck,  because  he  was 
so  informed  by  Fisscher,  the  agent  of  Ten  Eyck,  now  dead ; 
and  he  knows  that  the  posts  were  drawn  by  direction  of 
Visscher.  He  says,  further,  that  in  the  winter  after  Hart's 
death,  he  received  a  letter  from  Ten  Eyck,  informing  him, 
there  was  a  quantity  of  cedar,  part  of  which  was  suitable  for 
vessel  timber,  lying  at  the  head  of  Lake  George,  belonging 
to  the  estate  of  Hart,  and  requested  him  to  carry  the  same 
to  Fort  Edward,  to  be  rafted  to  Albany,  on  the  boards  and 
plank,  which  boards  and  plank  the  witness  understood  *were  [  *  82  1 
the  same  that  belonged  to  Hart  at  his  death.  He  says,  the 
cedar  and  timber  referred  to  consisted  of  about  100  garden 
or  fence  posts,  and  about  25  sticks,  and  that  he  drew  it,  and 
placed  it  by  the  side  of  that  drawn  by  Pitcher  and  Negus. 

If  this  letter,  referred  to  by  Baxter,  was  lost,  the  parol 
proof  of  its  contents  was  good  evidence ;  and  the  presujnp- 
tion  of  its  loss  is  very  strong,  arising  from  the  lapse  of  time. 
It  was  an  order  acted  upon  and  executed  by  the  witness. 
It  is  coupled  with  facts.  But  we  have  another  lettey  from 
Ten  Eyck,  relating  to  the  lumber,  which  is  free  from  any 
difficulty,  for  it  is  an  exhibit  in  the  cause,  and  is  of  decisive 
weight.     The  letter  was  dated  the  11th  of  Februiry,  1790, 
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1816.       ^nd  directed  to  R.  Visscher;  in  that  he  says,  "I  can't  leain 

s_.--s,,.-^    that  the  cedar  timber  of  Hart's  is  yet  got  from  the  lake  — 

Hakt        wish  you  to  acquaint  Baxter,  that  the  cattle  ought  to  work 

TenEtck.     ^°^  the  estate  as  well  as  for  him,  in  drawing  saw  logs.     If 

he  does  not  intend  to  ride  the  cedar,  wish  you  to  get  some 

one  to  do  it  with  the  cattle  of  the  farm.    You  ought  to  study 

the  interest  of  the  estate  a  little,  and  not  let  the  whole  go  to 

wreck." 

This  letter  is  full  of  important  disclosures.  It  was  ob- 
served, by  Archdeacon  Paley,  in  his  Hora  Paulinte,  that 
amidst  the  obscurities,  the  silence,  or  the  contradictions  of 
history,  if  a  letter  can  be  found,  we  regard  it  as  the  discov- 
ery of  a  landmark,  by  which  we  can  correct,  adjust,  or  sup- 
ply the  imperfections  and  uncertainties  of  other  accounts. 
We  have  here  conclusive  evidence  that  Hart  had  lumber  at 
Lake  George,  which  came  to  knowledge,  and  fell  under  the 
control  of  the  administrator  ;  and  this  fact  furnishes  several 
necessary  inferences,  for  it  shows  that  the  account  exhibited 
by  Ten  Eyck  must  be  untrue,  and  that  the  evidence  of  Bax 
ter  and  Sherwood,  as  to  the  timber  at  Lake  George,  was 
perfectly  correct ;  and  it  reflects  credit  and  strength  upon 
all  the  other  testimony  respecting  the  lumber.  It  shows,, 
[  *  83  further,  that  there  were  then  *cattle  on  the  farm  belonging 

to  the  estate,  and  employed  in  the  business  of  drawing  logs. 
This  is  in  corroboration  of  the  testimony  of  Baxter,  that 
there  were  eight  oxen  and  two  horses  left  by  the  intestate, 
and  of  which  the  administrator  gives  no  account.  The  cat- 
tle of  the  farm,  which  he  says  ought  to  work  for  the  estate, 
must  mean  cattle  that  belonged  to  Hart.  These  could  not 
have  been  the  "  one  old  horse  sold  to  JR.  Visscher  for 
61.,"  and  the  "  two  steers  sold  to  Baxter,"  mentioned  in  the 
answer  as  a  part  of  the  inventory  ;  for  the  answer  says,  that 
the  articles  of  which  an  inventory  is  now  given,  were,  "  soon 
after  the  granting  letters  of  administration,  converted  into 
money  ; "  and,  in  proof  of  this,  it  appears  that  George  Wray, 
the  purchaser  of  the  most  valuable  article  sold,  is  credited 
with  the  payment  of  it,  as  early  as  May,  1789.  The  con- 
clusion appears  to  me  inevitable,  that  the  cattle,  as  well  as 
the  timber  alluded  to  in  this  letter,  of  February  11th,  1790, 
were  goods  and  chattels  of  the  intestate,  which  the  adminis- 
trator has  thought  proper  not  to  account  for ;  and  this  un- 
explained omission  renders  his  answer  utterly  unworthy  of 
credit. 

There  is  also  in  this  letter  a  gentle   rebuke  of  Visscher, 
as  being  a  careless  agent  of  the  estate,  and  a  pretty  plain 
intimation  that  the  assets  (whatever  they  were)  were  in  a 
course  to  ruin,  either  from  waste  or  plunder. 
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There  are  other  circumstances  in  the  case,  which  also  go        1816. 
to  destroy  the  credit  of  the  answer.  .«<»-Nr— *^ 

In  an  estimate  of  the  property  of  Hart,  made  by  Ten  Hart 
Eyck,  in  his  own  hand,  of  the  date  of  July,  1790,  he  says,  ten  Eyck 
"personal  property  on  the  farm  will  sell  for  about  lOOl." 
What  did  he  mean  by  this  personal  property,  when  he  says 
now,  that  all  the  goods  and  chattels  were  converted  into 
money  soon  after  he  administered,  and  when  it  appears,  by 
his  account,  that  he  did  sell  to  George  Wray  property  speci- 
fied in  the  inventory,  to  28Z.,  and  received  payment  in  the 
spring  of  1789?  He  certainly  alluded  to  other  personal 
♦property,  than  that  specified  in  his  inventory,  or  in  the  ac-  [  *  84 
count  annexed  to  his  answer,  and  of  course,  he  alluded  to 
property  of  which  he  now  omits  to  render  any  account. 
There  is  another  fact  still  more  fatal  to  any  confidence  in  the 
account  now  exhibited.  In  an  account  in  the  hand  of  Ten 
Eyck,  stated  to  be  an  account  of  his,  as  administrator,  with 
the  estate  of  Henry  Hart,  deceased,  the  estate  is  charged, 
as.  of  the  10th  of  MorcA,' 1790,  in  these  words:  "Paid  for 
sail  cloth  and  cable  for  raft,  61.  1.3s.  Zd."  Is  not  this  clear 
and  convincing  proof  that  the  lumber  mentioned  by  the  wit- 
nesses came  to  the  knowledge  and  possession  of  Ten  Eyck, 
and  that  he  went  to  this  expense  to  transport  it  down  the 
Hudson  1  I  have  not  heard  of  any  explanation  attempted 
to  be  given  to  these  circumstances  ;  and  I  think  the  evidence, 
taken  together,  not  only  warrants,  but  absolutely  demands, 
that  Ten  Eyck  should  be  held  to  account  for  all  this  person- 
al property  belonging  to  Hart,  which  is  ascertained  and  de- 
tailed in  the  case,  and  of  which  no  account  or  credit  has 
been  rendered,  and  no  explanation  has  or  may  be  given.  It 
is  sufficient,  at  least,  to  establish  the  presumption  that  it  all 
came  to  his  possession,  and  to  cast  upon  him  the  burden  of 
acquitting  himself  of  that  presumption,  by  proof  that  it  did 
not. 

There  is  another  fact  that  ought  not  to  pass  unobserved 
while  we  are  upon  this  part  of  the  case.  In  the  account 
exhibited  by  Van  Rensselaer,  against  the  estate  of  Hart,  and 
rendered  to  the  Court  of  Probates  in  1802,  he  adds,  at  the 
foot  of  the  credit  side  of  his  account,  these  words :  "  By  200 
cedar  posts  omitted,  2s. — 20/."  The  question  naturally 
arises,  When  and  from  whom  were  these  posts  received  ? 
There  is  no  date  or  explanation  given.  It  must  be  presum- 
ed that  they  were  received  after  the  death  of  Hart,  and  came 
through  the  hands  of  Ten  Eyck,  who  had  charge  of  all  this 
personal  estate. 

The  conclusion  of  the  examination  on  the  subject  of  these 
personal  assets,  leads  to  very  serious' and  painful  reflections. 
*It  is  most  undoubtedly  true,  that  if  this  personal  property         [  *  85  ' 
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1816.       which  Hart  left  at  his  death,  and  which  we  have  every  rea 
v.,,,.^,,-^  son  to  conclude  came  to  the  knowledge  and  possession  oi 

Hart  the  defendant  Ten  Eyck,  had  been  duly  credited  as  it  ough 
Tek-Eyck.  to  ^'^^^  tiss"'  ^^^  estate  would  not  have  been  insolvent,  ant, 
there  WQuld  have  been  no  need  of  an  application  to  th« 
Court  of  Probates.  There  would  have  been  a  balance  in 
favor  of  the  estate,  even  after  allowing  all  the  claims  thai 
had  been  presented  against  it,  and  all  the  payments  that  had 
been  made ;  allowing  even  the  very  suspicious  charge  of 
Rynier  Visscher,  for  services  rendered  -as  clerk  to  Hart,  for 
many  years  before  his  death,  without  any  credit  given,  and 
when  the  account  was  not  rendered  to  the  administrator  un- 
til five  years  after  Hart's  death,  and  even  after  allowing  the 
entire  account  and  balance  claimed  by  Van  Rensselaer.  If 
this  be  so,  what  a  dreadful  responsibility  has  been  incurred 
by  these  administrators  in  the  unnecessary  sacrifice  of  the 
whole  real  estate  of  the  infant  heir  ? 

The  account  exhibited  by  Van  Rensselaer,  to  the  Court 
of  Probates  in  1802,  and  again  to  this  Court,  in  his  answer, 
is  the  next  subject  for  examination  ;  and  it  is  with  deep  re- 
gret, I  am  obliged  to  say,  that  a  more  inaccurate  and  unrea- 
sonable account  has  rarely  fallen  under  my  observation. 

It  appears,  by  exhibit  12,  that  Hart,  on  the  20th  May, 
1784,  by  a  receipt  undei*  his  hand,  acknowledged  to  have 
received  of  Van  Rensselaer  1,400  dollars  in  final  settlement 
notes,  and  which  he  promised  to  pay  on  demand,  and  on 
this  receipt  there  was  an  endorsement  by  Van  Rensselaer,  of 
having  received  905  dollars  on  the  15th  April,  1785,  which 
left  a  balance  of  495  dollars  due.  But  what  was  due  ?  N9t 
495  Spanish  milled  dollars,  but  495  dollars  in  final  settlement 
notes;  and  yet  he  charges  them  at  par,  and  with  interest, 
though  they  were  probably  not  then  worth,  in  the  market, 
[  *  86  ]  3  shillings  in  the  pound.  He  charges,  *also,  as  prior  in  or- 
der to  the  note,  for  final  settlement  certificates  paid  Hart,  in 
error,  76  dollars,  and  for  Samuel  Gilbert  overpaid,  60  dollars, 
and  for  certificates  issued  twice  to  Hart,  to  1 66  dollars,  and 
for  a  certificate  lent  him  on  the  25th  May,  1785,  to  315 
dollars.  All  these  certificates  are  put  down  as  at  par,  and 
interest  charged  accordingly  on  their  nominal  value.  It  is 
to  be  observed,  that  there  is  not  a  particle  of  proof,  out  of 
the  charge  itself,  for  any  of  these  items,  except  the  note,  and 
the  presumption  would  naturally  be  that  the  certificates  paid  in 
error,  and  the  certificates  issued  twice,  must  have  been  charges 
existing,  if  at  all,  prior  in  point  of  time  to  the  note,  ai)d 
must  have  been  adjusted  and  settled  when  the  note  was  given. 
The  mode  in  which  interest  is  charged  on  all  these  cer- 
tificates, is  in  this  random  manner,  viz :  "  Interest  to  1  /91. 
average  about  15  years,  at  4  per  cent.,  271 Z.  3s.  4d."  Tb«< 
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was  nearly  doubling  the  principal,  even  at  4  per  cent.,  and        1816. 
it  is  in  this  loose  mode,  without  dates  or    precision.     How  ^_,.-s,^.»_, 
he  could  make  out  a  period  of  15  years  down  to  1791,  when        Hirt 
the  first  account  began  in  1784,  is  to  me  incomprehensible,     ten  Eyck" 

Another  charge,  in  1796,  is  as  follows :  "  Paid  John  W. 
Wendell,  hat  manufactory,  119L  6s."  So  heavy  a  charge 
as  this  ought  at  least  to  have  been  accompanied  with  some 
intelligible  explanation,  if  it  was  unsupported  by  any  voucher. 
As  it  now  stands,  it  is  absolutely  without  meaning,  in  refer- 
ence to  the  estate  of  Hart.  The  same  observation  applies 
to  some  other  minor  charges,  on  which  I  shall  not  detain 
myself;  but  I  shall  proceed  to  another  charge,  in  respect  to 
which  there  is  a  voucher  in  evidence.  In  the  account  pre- 
sented to  the  Court  of  Probates,  there  is  this  charge,  as  of 
August,  1790 :  "  Paid  patent  fees,  on  soldiers'  rights,  77/. 
6s.  8d.,  and  interest  thereon  for  5  years,  28/.  lis.  6d."  In 
the  same  account  annexed  to  the  answer,  the  sums  are  the 
same,  and  the  date  the  same,  but  the  charge  is  a  little  varied, 
and  is  in  these  words :  "Paid  patent  *fees  and  other  charges  [  *  87 
on  soldiers'  rights,  &c."  I  .presume  Van  Rensselaer,  when 
he  put  in  his  answer,  had  discovered  the  receipt,  which  he 
took  of  the  deputy  secretary  of  state,  on  the  6th  of  August, 
1790,  and  which  shows  that  all  the  fees  which  he  paid  as 
administrator  of  Hart,  on  soldiers'  rights,  was  but  24/.  12s. 
instead  of  77/.  6s.  8d.  The  words,  other  charges,  thrown 
into  the  last  account,  to  support  it,  are  left  to  rest  on  such  a 
vague  assertion,  without  any  pretence  for  support  by  docu- 
ment or  explanation. 

If  all  the  charges  in  this  account  of  Van  Rensselaer,  which 
are  without  any  proof,  are  to  be  rejected,  it  will  reduce  the 
account  from  3,470  dollars  to  a  sum  less  than  1,000  dollars ; 
and  instead  of  a  balance  of  437  dollars  and  50  cents,  in  his 
favor,  when  resort  was  had  to  the  real  estate  of  Hart,  there 
was  a  debt  of,  perhaps,  2,000  dollars  due  from  him  to  the 
estate,  even  admitting  every  other  part  of  the  account  to  be 
correct. 

That  those  charges  in  the  account  which  are  without 
proofs  are  inadmissible,  and  cannot  be  upheld  by  the  answer, 
is  a  proposition  which  I  consider  to  be  as  well  settled  in  law, 
as  it  is  in  reason.  But  as  the  counsel  for  the  defendants 
seem  to  have  entertained  a  different  opinion  on  this  point, 
and  as  the  question  is  very  material  in.  this  cause,  in  respect 
to  various  claims  and  pretensions  on  the  part  of  Van  Rens- 
selaer, I  have  felt  it  incumbent  on  me  to  look  into  the  au- 
thorities on  which  the  proposition  is  founded. 

In  KirTcpatricTc  and  Thrupp  v.  Love,  (Amb.  589.)  the 
plaintiffs  had  dealings  with  the  defendant,  ir.  the  way. of 
merchandise,  and  on  a  decree  for  an  acccunt  both  parties 
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1816.       '"'sre  to  be  examined.     On  taking  the  account,  the  plaintiffs 

^..^^-^.y-^^  admitted  the  receipt  of  some  goods,  and  in  the  same  sen- 

Habt        tence  said,  they  had  paid  the  defendant  for  them,  and  tha 

TEKErca.  question  was,  whether  they  were  bound  to  prove, the  pay 
ment.     Lord  Cb.  Hardwicke  held  not,  as  they  charged  ana 

*  88  ]  discharged  themselves  in  the  same  sentence ;  *but  that  it 
would  have  been  otherwise,  if  the  discharge  or  avoidance 
had  been  in  a  distinct  sentence. 

The  rule,  as  here  laid  down,  is  similar  to  the  one  which 
we  find  declared  at  law,  that  if  it  be  sworn  on  a  trial  that 
a  defendant  confessed  a  debt,  but  said,  at  the  same  time,  he 
had  paid  it,  the  confession  shall  be  valid  as  to  the  payment, 
as  well  as  to  the  debt,  This  is  said  to  have  been  so  ruled 
by  Hale;  {Tri. per  Pais,  363.)  and  there  has  been  th«  like 
decision  in  the  Supreme  Court  of  this  state.  (^Carver  v. 
Tracy,  3  Johns.  Rep.  427.) 

In  the  case  in  Ambler,  the  parties  were  examined  as  wit- 
nesses against  6ach  other,  on  taking  the  account ;  and  the 
credit  even  of  that  case  seems  to  be  shaken  by  that  of  Tal- 
hot  V.  Rutledge,  which  was  a  little  prior  in  time,  and  referred 
to  by  Mr.  Ambler  in  the  margin  of  the  other  case,  and  pret- 
^:y  fully  reported  in  4  Bro.  74.  In  this  latter  case,  the  de- 
fendant Was  examined  on  oath,  on  taking  an  account  before 
the  master,  and  he  acknowledged  the  receipt  of  some  mon- 
eys, but  stated  that  he  had  disbursed  them  at  other  times, 
on  account  of  the  concern.  The  master,  upon  this  proof, 
charged  him  with  the  receipt,  and  put  him  upon  proof  of  the 
discharge,  and  Lord  Hardwicke  confirmed  the  report. 

If  these  two  decisions  are  correctly  reported,  I  cannot  un- 
dertake to  reconcile  them ;  but  neither  of  them  apply  to  the 
point,  how  far  the  answer  will,  of  itself,  support  a  matter  set 
up  by  way  of  avoidance,  or  discharge.  It  appears  to  me, 
that  there  is  a  clear  distinction,  as  to  proof,  between  the  an- 
swer of  the  defendant  and  his  examination  as  a  witness.  At 
any  rate,  the  question  how  far  the  matter  set  up  in  the  an- 
swer can  avail  the  defendant,  without  proof,  is  decidedly 
and  rationally  settled. 

The  rule  is  fully  explained  in  a  case  before  Lord  Ch. 
Cowper,  in  1707,  reported  in  Gilbert's  Law  of  Evidence,  p. 
45.  It  was  the  case  of  a  bill  by  creditors  against  an  execu- 
tor, for  an  account  of  the  personal  estate.  The  executor 
{•89]  *stated  in  his  answer  that  the  testator  left  1,100Z.  in  his 
hands,  and  that,  afterwards,  on  a  settlement  with  the  testa- 
tor, he  gave  his  bond  for  1,000Z.,  and  the  other  100/.  was 
given  him  by  the  testator  as  a  gift  for  his  care  and  trouble. 
There  was  no  other  evidence  in  the  case  of  the  1,100?.  hav- 

Where     an  ing  been  deposited  with  the  executor.     The  answer  was  put 
jiue/'what  is  in  issue,  and  it  was  urged  that  the  defendant  having  charged 
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himself,  and  no  testimony  appearing,  he  ought  to  find  credit        1816. 
where  he  swore  in  his  own  discharge.     Bui  it  was  resolved  ^^g,^~-s/—'*^ 
by  ihe  Court,  that  when  an  answer  was  put  in  issue,  what        Hart 
was  confessed  and  admitted  by  it,  need  not  be  proved ;  but  that     tew  Etck. 
the  defendant  must  make  out,  by  proof,  what  was  insisted 
on  by  way  of  avoidance.     There  was,  however,  this  distinc-  admUted*  mil 
tion  to  be  observed,  that  where  the  defendant  admitted  a  not  be  proved, 
fact,  and  insisted  on  a  distinct  fact,  by  way  of  avoidance,  he  ant  must  Ijrova 
must  prove  it,  for  he  may  have  admitted  the  fact  under  an  what  he  msists 
apprehension  that  it  could  be  proved,  and  the  admission  avoi^ajice^  °' 
ought  not  to  profit  him,  so  far  as  to  pass  for  truth,  whatever 
he  says  in  avoidance.     But  if  the  admission  and  avoidance 
had  consisted  of  one  single  fact,  as  if  he  had  said  the  testator 
had  given  him  lOOl.,  the  whole  must  be  allowed,  unless  dis- 
proved.    This  case  is  cited  by  Peake,  (Ev.  36.  in  notis,)  to 
show  a  distinction,  on  this  subject,  between  the  rule  at  law 
and  equity;  and  that  in  chancery  one  part  of  an  answer  may 
be  read  against  the  party  without  reading  the  other  ;  and  that 
the  plaintiff  may  select  a  particular  admission,  and  put  the 
defendant  to  prove  other  facts.     He  preferred,  as  he  said,  the 
rule  at  law,  that  if  part  of  an  answer  is  read,  it  makes  the 
whole  answer  evidence  ;  and  even  Lord  HardwicJce,  in   one 
of  the  cases  I  have  cited,  thought  the  rule  of  law  was  to  be 
preferred,  provided  the  Courts  of  law  would   not   require 
equal  credit  to  be  given  to  every  part  of  the  answer. 

On  the  above  doctrine,  in  the  case  from  Gilbert,  I  have 
to  remark,  in  the  first  place,  that  it  is  undoubtedly  the  long 
*and  well-settled  rule  in  chancery,  whatever  may  be  thought  [  *  90  j 
of  its  propriety.  Lord  H.  says,  in  the  case  of  Talbot  v. 
Rutledge,  that  if  a  man  admits,  by  his  answer,  that  he  re- 
ceived several  sums  of  money  at  particular  times,  and  states 
that  he  paid  away  those  sums  at  other  times  in  discharge, 
he  must  prove  his  discharge,  otherwise  it  would  be  to  allow 
a  man  to  swear  for  himself,  and  to  be  his  own  witness.  But, 
in  the  next  place,  I  am  satisfied  that  the  rule  is  perfectly 
just,  and  that  a  contrary  doctrine  would  be  pernicious,  and 
render  it  absolutely  dangerous  to  employ  the  jurisdiction  of 
this  Court,  inasmuch  as  it  would  enable  the  defendant  to 
defeat  the  plaintiff's  just  demands,  by  the  testimony  of  his 
o-.vn  oath,  setting  up  a  discharge  or  matter  in  avoidance. 
Mr.  Evans,  in  his  notes  to  Pothicr,  (Vol.  2.  156 — 8.)  has 
examined  this  point'  with  great  ability.  After  citing  the 
case  before  Lord  Cowper,  he  says,  and  says  truly,  that  it  is 
rounded  u'pon  accurate  principles,  and  in  reference  to  the 
course  of  proceeding  in  chancery.  When  the  answer  is  put 
in  issue,  the  defendant  must  support,  by  proof,  all  the  facts 
upon  which  he  means  to  insist,  while  the  plaintiff  may  rely 
upon    every   fact  admitted,  which   he    conceives   material. 
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1816.       without  being  bound  to  the  admission  of  any  others.     But 
v_,,-^,,,-^„/  when  the  answer  is  offered  in  evidence  atlaw,  no  part  of  il 
HAin        is  immediately  in  issue.     It  is  only  parcel  of  the  evidence, 
and  if  one  side  introduce  it,  the  other  may  insist  upon   the 
whole  being  read ;  and  if  read,  it  does  not  necessarily  folloyif  •, 
that   it   must   be  wholly   admitted    as    true,  or  wholly  re- 
jected as  false.     The  credit  of  any,  a-nd  of  every  part,  is 
left  to  the  jury,  who  are  not  bound  to  believe  equally  the 
whole  answer,  but  may  believe  what  makes  against,  withou    , 
believing    what  makes   for,  the   party   who    swears   in   th( 
answer.     This  rule  is  applicable  to  every  kind  of  evidence, , 
and  has  often   been   acknowledged  by  the  judges  at  hw,,,,, 
(Lord    Mansfield,  in  Brcmon  v.    Woodbridge,   Doug.  788. 
Chnmbre,  J.,  in  Roe  v.  Ferrers,  2  Bos.  fy  r-ull.  548.) 
[  *  91  ]  *The  distinction,  therefore,  as  Evans  says,  is  not  between 

Courts  of  law  and  equity,  but  between  pleadings,  and  evi- , 
dence.  If  an  answer  is  introduced  collaterally,  and  merely  - 
by  way  of  evidence  in  chancery,  it  ought  to  be  treated  ,' 
precisely  as  in  a  Court  of  law.  On  the  other  hand,  if,  in  a 
Court  of  law,  the  plea  confesses  the  matter  in  demand,  but 
avoids  it  by  other  circumstances,  the  proof  of  the  avoidance 
is  incumbent  on  the  defendant.  The  same  distinction  was 
lately  taken  in  the  case  of  Ormond  -v.  Hutchinson,  before 
Lord  Erskine.  (13  Vesey,  47.)  It  was  said,  that  when 
passages  are  read  from  an  answer  which  is  replied  to,  and  is 
not  an  answer  to  a  mere  bill  of  discovery,  they  are  not  read 
as  evidence,  in  the  technical  sense,  but  to  show  wrhat  tJie 
defendant  has  admitted,  and  which,  therefore,  need  not  be 
proved.  The  only  explanation  necessarily  accompanying 
the  rule,  is,  that  you  must  not  stop  short  with  a  sentence, 
so  as  to  garble  a  single  fact,  but  you  must  read  the  answer 
so  as  to  complete  the  immediate  subject  to  which  the  de- 
fendant is  answering.  This  is  all.  It  does  not  apply  to 
distinct  matter ;  and  the  admission  of  one  fact,  does  not 
establish  the  assertion  of  another,  (a) 
[  *  92  ]  While  upon  this  point,  it  may  not  be  amiss  to  notice  *the 

(ffi)  To  the  cases  on  the  above  point,  that  the  answer  is  not  evidence  when 
it  sets  up  matter  affirmatively  in  avoidance  or  discharge,  the  following  au- 
thorities have  been  added  by  the  chancellor,  as  tending  further  to  show  that 
the  doctrine  in  the  text  is  not  only  well  settled  in  the  English  jurisprudence, 
but  has  been  equally  recognized  in  our  own. 

Sir  Willinm  Blackstone  lays  down  the  rule,  in  his  Commentaries,  (Vol.  3. 
451.)  as  one  of  undisputed  admission  and  practice,  at  that  time,  (1768.)  that 
the  plaintiiF  in  chancery  at  the  hearing,  "  may  read  such  part  of  the  defend- 
ant's answer  as  he  thinks  material  or  convenient,"  but  that  the  defendant 
"  may  not  read  any  part  of  his  answer." 

In  Thompson  v.  Lumle,  (7  Vesey,  587.)  Lord  Eldon  said,  "  He  was  clearly 
of  opinion,  a  person  charged  by  his  answer  cannot,  by  his  answer,  discharge 
himself;  not  even  by  his  examination,  (before  the  master.)  unless  it  is  in  this 
way  :  if  the  answer  on  e.xamination  states,  tliat  upon  a  particular  day  lie  re 
celved  a  sura  of  money,  and  paid  it  over,  that  may  discharge  bim ;  but  if  b* 
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rule,  that  though  one  witness  against  the  direct  and  positive        1816. 
averment  of  the  answer  be  not  sufficient  ground  for  *a  decree,  v_,*-n/'-*w^ 
yet  if  that  witness  be  corroborated,  by  circumstances,  it  will        Haht 
be    sufficient.     (Lord   Thurlow,  in   Pember  v.   Mathers,   1     -» ,»  evck. 
Bro.  52.)     It  has,  also,  lately  been  ruled,  that  the  answer 
containing  the  denial  may  also,  in  itself,  *contain  the  circum-  [  *  94  | 

stances  giving  greater  credit  to  the  witness,  sufficient  to 
found  a  decree  against  the  defendant.  {East  India  Company 
v.  Donald,  9  Vesey,  275.) 

I  have  thus,  and  I  trust  satisfactorily,  shown,  that  the 
answer  of  Van  Rensselaer  is  not  sufficient  to  establish  any 
of  the  charges  which  he  sets  up  against  the  estate  of  Hart, 

says,  that  upon  a  particular  day  lie  received  a  sum  of  money,  and  upon  a 
subsequent  day  he  paid  it  over,  that  cannot  be  used  in  his  discharge,  for  it  is 
a  different  transaction.','  In  Bourdman  v.  Juclt-son,  (2  Ball  and  l^catty,  382.) 
the  general  rule  was  not  only  admitted  by  the  learned  counsel,  on  pach  side, 
but  the  distinction  between  pleadings  and  proof  was  stated  in  the  manner 
Mr.  Evans  has  done.  The  counsel  on  one  side  contended  the  rule  in  equity 
to  be,  that  what  a  defendant  admits,  the  plaintiff  need  not  prove,  but  that 
if  the  defendant  insists,  by  way  of  avoidance,  on  any  distinct  fact,  he 
must  by  evidence  prove  it.  The  counsel,  on  the  other  side,  on  the  part  of 
the  defendant,  admitted,  "  that  where  a  plaintiff  refers  to  an  answer  as  con- 
stituting part  of  the  pleadings  in  the  cause,  the  defendant  cannot,  by  a  separate 
passage  of  the  answer,  discharge  himself  from  any  admission  he  may  there 
have  made ;  that  he  can  only  do  by  producing  evidence.  But  when  a  plaintifl 
refers  to  an  answer  in  another  cause,  by  way  of  evidence,  he  makes  the  whole 
answer  evidence,  and  the  defendant  may  then  read  any  part  of  it  in  his  de- 
■fence.  The  same  distinction  exists,  at  law,  between  pleadings  and  evidence 
If  a  plea  confesses  a  fact,  but  at  the  same  time  avoids  it  by  other  circum 
stances,  the  defendant-  must  substantiate  the  avoidance  by  proof."  The 
Lord  Chancellor  of  Ireland  then  observed,  in  giving  his  opinion,  that  "  It  is 
admitted  in  argument  that  where  a  bill  is  filed,  calling  on  a  defendant  to  ac 
count,  and  the  plaintiff  is  entitled  to  answer,  if  the  defendant  sets  forth  in  a 
schedule  to  his  answer  an  account,  charging  himself  with  sums  of  money 
and  in  another  schedule  an  account  of  the  disbursements  of  those  sums,  he 
cannot,  according  to  the  practice  of  this  Court,  avail  himself  of  the  second 
schedule  to  discharge  himself  in  taking  the  account,  although  he  would  be 
charged  on  his  admissions  in  the  first  schedule."  He  admitted  this  principle 
did  not  apply  to  documents,  and  which /ormerf  no  part  of  the  pleadings  in  the 
cause,  but  were  offered  merely  as  matter  of  evidence  ;  nor  did  it  apply  where 
the  answer  of  a  party  in  another  cause  was  resorted  to  as  evidence. 

The  rule  admitted  in  this  case  was  understood  and  intended  to  be  the  rule 
of  the  EagOsh  chancery  j  for  none  but  English  authorities  were  referred  to, 
and  they  were  generally  the  same  with  those  mentioned  in  the  text. 

In  Bechioorth  v.  Butler,  (1  Wash.  Rep.  224.)  a  bill  was  filed  in  the  Court 
of  Chancery,  in  Virginia,  against  an  administrator,  for  distributive  shares  of 
the  intestate's  estate.  The  answer,  among  other  things,  set  up  a  gift  from 
the  intestate  to  the  administrator  of  a  bond,  which  formed  the  principal  part 
of  the  personal  estate.  This  allegation  in  the  answer  was  not  supported  by 
proof,  and  the  chancellor  directed  the  administrator  to  account  for  the  amount 
of  the  bond.  The  defendant  appealed  to  the  Court  of  Appeals,  and  the 
decree  was 'affirmed;  and  the  president,  in  delivering  the  opinion  of  the 
Court,  observed,  that  "  the  answer  of  a  defendant  in'  chancery  is  not  evi- 
dence where  it  asserts  a  right  affirmatively,  in  opposition  to  the  plaintiff's 
demand.  In  such  a  case,  he  is  as  much  bound  to  establish  it  by  indifferent 
testimony,  as  the  plaintiff  is  to  sustaih  his  bill.  It  would  be  monstrous 
indeed,  if  an  executor,  when  called  upon  to  account,  were  permitted  to  swear 
himself  into  a  title  to  part  of  the  testator's  estate."  This  same  doctrine,  and 
in  the  language  of  this  very  case,  was  afterwards,  in  Patjnes  v.  Coles,  in  the 
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1816.       and  that  all  those  which  rest  upon  his  answer  alone,  must, 
y^^f-'s,-^-,^  of  course,  be  rejected. 

Hart  There  is  another  charge  in  the  account  of  Van  Rensselaci 

Ten  Eyck.  which  may  require  a  more  particular  attention,  and  which  is 
-in  these  words  :  "  To  1,000  acres  of  land  furnished  J.  Lytic, 
pr.  obligation,  6s.  6d.     3251." 

There  is  reason  to  believe  that  this  charge  is  inaccurate 
and  unjust. 

The  charge  is  founded  upon  a  receipt  which  Hart  gavn 
to  Isaac  Lyile,  the  7th  of  October,  1784,  in  which  he  ac- 
knowledges to  have  received  of  Lytic  a  doctor's  right  of 
1,000  acres  of  land,  and  which  he  promises  to  manage  to 
the  best  advantage,  for  Lytic.     The  testimony  of  Lytic  hais 

same  Court  of  Appeals,  (1  Munf,  Rep.  373.)  recognized  as  correct.  Roane,  J., 
said,  the  rule  was  "  well  settled ;"  and  the  counsel  in  support  of  the  defend- 
ant, who  (brought  the  appeal,  did  not  attempt  to  question  it.  The  rule  is  not 
without  equal  sanction  in  our  own  Courts.  In  Bush  v.  Livingston  and 
Townsend,  (2  Cairies's  Cases  in  Error,  66.)  the  counsel  on  one  side  (Benson 
and  Harrison)  contended,  that  whatever  the  answer  sets  up  in  ayoidance, 
even  of  that  which  is  admitted  in  the'  answer,  must  be  proved,  and  the 
answer  is  no  proof  of  it ;  and  the  counsel  on  the  other  side  (Riggs  and  Hoff- 
man)  acknowledged  the  rule.  "  As  to  matter  of  avoidance  being  to  be  proved, 
that  (say  they)  we  do  not  deny.  The  nature,  however,  of  an  avoidance  is  to 
be  seen.  It  is  something  subsequent,  and  dehors  that  which  is  admitted  or 
alleged,  as  if  a  debt  be  acknowledged,  but  it  be  added  you  released  it,  or  1 
paid  it ;  there  the  release  or  payment,  being  matter  of  avoidance,  must  be  . 
proved."  Such  prompt  and  e.xplicit  concurrence  in  opinion  between  opposite 
and  experienced  counsel,  is  evidence  of  the  general  sense  of  the  profession  as 
to  the  certainty  and  solidity  of  the  rule.  But  the  case  of  Green  v.  Hart,  (1 
Johns.  Rep:  580.)  contaiiis  the  opinion  of  the  Court  of  Errors,  on  the  very 
point  discussed  in  all  these  cases,  and  carries  the  doctrine  to  its  most  unre- 
stricted extent.  Hart  had  charged  in  his  bill  that  he  paid  a  full  and 
valuable  consideration  for  the  note  endorsed  to  him  by  Green,  who,  in  his 
answer  to  this  charge  and  the  interrogatory  founded  upon  it,  alleged  that 
part  of  the  consideration  for  endorsing  the  note  was  usurious.  Mr.  Chan- 
cellor Lansing  held,,  that  this  a;llegation  of  usury  was  merely  in  avoidance, 
and  was  not  sufficient  without  other  proof.  On  appeal,  by  Green,  his  counsel 
admitted,  that  the  answer  was  not  evidence  to  any  collateral  matter  suggest- 
ed by  way  of  defence  ;  and  the  counsel  on  the  other  side  asserted,  that  there 
being  an  allegation  of  usury,  which  was  denied  by  the  replication,  and  being 
put  at  issue,  it  was  incumbent  on  the  appellant  (the  defendant  in  chanoeiy) 
to  prove  it.  The  decree  was  affirmed,  and  Mr.  J.  Spencer,  in  delivering  the 
unanimous  opinion  of  the  Court,  said,  that  "  with  respect  to  the  first  point,  it 
is  to  be  observed,  that  the  respondent  was  in  possession  of  Johnson^s  note  as 
endorser,  and  the  fact  of  the  absqlute  endorsement  by  Green  was  prima  fadi 
evidence  of  a  full  and  adequate  consideration  paid  for  the  note.  The  re- 
spondent was  under  no  necessity  of  inquiring  into  it ;  but  he  did  allege  thai 
the  consideration  was  a  full  and  valuable  one.  This  the  appellant  might 
have  denied  ;  and  had  it  been  incumbent  on  the  respondent,  he  must  have 
proved  the  allegation,  or  failed  in  his  suit.  The  burden  of  showing  that  the 
consideration  was  illegal  or  inadequate  rested  on  the  appellant.  When  he 
goes  into  a  charge  of  usury,  he  departs  from  the  question  put  to  him,  which 
adtnitted  only  of  an  affirmative  or  negative  answer ;  and  it  was  wholly  im- 
material whether  it  was  the,  one  or  the  other.  /  mew,  therefore,  the  appellant' 
answer,  charging  usury,  as  insisting  on  a  distinct  fact,  by  way  of  avoidance 
The  respondents  having  replied,  and  given  him-  an  opportunity  to  prove  the  fad, 
and  he  having  failed  to  do  so,  his  answer  is  no  eiyidenee  of  the  fact.  This  is  A 
well-established  principle  in  chancery  proceedings,  and  will  be  found  recogniz'i 
in  every  treatise  on  evidence  in  that  Court." 
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been  taken  to  explain  this  transaction:   he   says,  that  he        1816. 

possessed  a  right    of   1,000  acres  of  land,  issued    to   Dr.  v_^.-s^-«»_/' 

Willard,  for  services  rendered  by  him,  as  a  surgeon  in  the        Habt 

army,  and  that  he  delivered  it  to  Hart,  at  the  date  of  the     ten  Eycb 

above  receipt,  to  be  deposited  in  the  surveyor-general's  office, 

together   with   a  location  made  by    him    under   the  same. 

That  after  the  death  of  Hart,  he  attempted  to  obtain  a 

patent  for  those   lands,  and  calling  on  Van  Rensselaer  for 

assistance,  he   produced  the  receipt  given  by  Hart.     That 

Van  Rensselaer  said  the  administrators  had  sold  that  right,  as 

supposing  it  to  belong  to  Hart,  and  he  offered  to  hold  himself 

liable  for  it ;  and  Lytle  gave  up  Hart's  receipt,  and  took  ono 

from  Van  Rensselaer  of  the  date  of  the  4th  o^  March,  1789, 

in  which    Van  Rensselaer  promises  to  settle  with  Lytle,  and 

mentions  Hart's  receipt  as  specifying  the  class-right  to  have 

been   issued  to  Dr.  Willard.     That  afterwards,   in  March, 

1794,  he  received  *of  Van  Rensselaer  two  deeds,  containing,  f  *95  ' 

in  the  whole,  750  acres  of  land  in   St.  Lawrence  county, 

which  he  received  in  full  for  the  mihtary  class-right  above 

mentioned  ;  and  that  it  was_ agreed  between  them,  that  Van 

Rensselaer  should  retain  the  residue,  or  250  4acres,  for  his 

services  and  expenses  in  that  business. 

This  statement  shows  a  remarkable  inaccuracy  in  the 
negotiation  between  Lytle  and  Van  Rensselaer.  The  receipt 
of  Hart  was  for  a  doctor's  right,  without  designating  what 
doctor,  but  Lytle  says  it  was  Dr.  Willard's  right  for  services 
rendered  by  him  as  a  surgeon,  and  Van  Rensselaer,  in  acknowl- 
edging Hart's  receipt  from  the  hands  of  Lytle,  says,  that  the 
very  receipt  of  Hart  specified  the  right  to  be  Dr.  Willard's. 
The  original  receipt,  being  now  produced,  contains  no  such 
thing.  It  is  simply  a  doctor's  right,  and  the  proof  in  the 
cause  shows  conclusively,  that  Dr.  Willard's  right  never  did 
belong  to  Lytle.  It  appears,  by  exhibit  XI,  that  Dr.  Moses 
Willard  sold  his  right  for  1,000  acres  of  land,  on  the  2d  of 
September,  1783,  to  one  Sparigler,  and  that  Spongier,  on  the 
Sth  of  November,  1783,  sold  and  transferred  it  to  Hart,  who 
deposited  it  in  the  secretary's  office,  on  the  12th  of  October, 
1784,  and  it  was  afterwards,  by  his  direction,  delivered  to 
Van  Rensselaer,  who  located  it  on  the  St.  Lawrence,  as  I  shall 
hereafter  show.  We  are,  then,  left  in  very  great  uncertainty 
as  to  the  authenticity  and  fate  of  the  military  class-right 
jeceived  from  Lytle.  It  was  none  of  the  class-rights  with 
which  the  Sacoridaga  location  was  made,  for  they  were  all 
made  by  Hart,  long  before  the  date  of  the  receipt  in  ques- 
tion, and  there  was  no  doctor's  right  among  them.  In  what 
way  it  was  ever  appropriated  by  Hart,  or  by  any  other 
person  for  his  use,  does  not  appear ;  and  there  is  one  item 
of  testimony  which  would  induce  us  strongly  to  suspect  that 
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1816.      '*■  ^^^  returned  to  Lytle,  and  that  the  whole  charge  is  without 

v.^,-^^-^^  foundation.     In   an  account   in   the   hand   of   7'em  £yck, 

Hakt        (exhibit  No.  60,)  purporting  to  be  an  account  of  the  estate 

Ten  Eyck      °^  Henry  Hart  against  *Lytle,  there  is  this  singular  charge. 

r^QQ]    '    "To  a  class-right  of  1,000  acres,  per  Lytle's  book,  40/." 

^  ■*         What  could  this  possibly  mean,  other,  than  that  Lyile  himself 

had  credited  the  return  of  the  right  in  question  ? 

There  are,  also,  some  other  parts  of  Lytle's  testimony 
that  serve  to  perplex  the  subject.  He  says,  that  when  he 
deposited  the  doctor's  right,  and  which  he  most  mistakingly 
converts  into  Doctor  Willard's  right,  he  delivered,  at  the 
same  time,  a  location  made  by  him  under  the  same.'  Why 
did  he  not  explain  when  and  where  he  had  made  that  loca- 
tion ?  He  must  have  known  in  whose  name  and  on  what 
land  it  was  made ;  and  why  did  he  not  go  to  the  surveyor- 
general's  office,  to  see  what  had  been  done  under  that  right 
and  location,  before  he  went  to  Van  Rensselaer  for  assistance  ? 
How  does  it  appear  that  Van  Rensselaer  had  already  sold 
that  right,  as  he  said  he  had,  when  he  so  promptly  assumed 
to  satisfy  Lytle  1 

So  much  inaccuracy  and  mystery  attends  this  whole  trans- 
action, that  it  is  difficult  to  know  where  to  fix  a  steady  belief. 
'  ,  But  admiM;ing  the  right  was  never  returned  to  Lytle,  and 
was  lost,  with  vyhat  equity  or  justice  could  Van  Rensselaer 
appropriate  250  acres  of  that  right  to  himself,  and  yet  charge 
the  estate  of  Hart  with  the  whole  1,000  acres,  and  that  too 
at  the  price  of  6s.  6d.  an  acre,  when  it  is  admitted  in  the 
answer,  that  class-rights  were  worth  but  one  shilhhg  an  acre 
prior  to  location,  and  when  Lytle  himself  testifies,-  that  at 
the  time  he  received  the  750  acres  from  Van  Rensselaer,  he 
does  not  believe  those  lands  could  have  been  sold  for  more 
than  two  shillings  an  acre  ?  Yet,  notwithstanding  all  this, 
the  estate  of  Hart  is  charged  with  1,000  acres  furnished 
Lytle  at  6s.  6d.  an  acre  ! 

If  any  allowance  is  to  be  made  for  the  extinguishment  of 
this  right,  it  can  only  be  for  its  then  value  as  an  unlocated 
class-right,  or  the  value  of  one  shilling  per  acre. 

I  have  now  done  with  the  debit  side  of  Van  Rensselaer's 
account,  and  shall  proceed,  to  the  other,  or  the  credit  side ; 
.  *  97  ]         *and  if  I  am  not  mistaken  in  my  views  of  the  testimony,  it 
will  be  found  to  be  still  more  objectionable. 

A  prominent  part  of  the  credit  relates  to  what  is  well 
understood  in  the  case,  by  the  name  of  the  Sacondaga  lands. 
The  answer  of  Van  Rensselaer  admits  that  in  1787,  Hort 
deposited  with  him  a  number  of  class-rights,  as  a  pledge  or 
security  for  debts  due  from  Hart  to  him,  to  the  amount  of 
about  689Z.  9s.  Id.  He  did  not  recollect  the  number  of  the 
class-rights,  nor  in  whom  they  were  originally  vested,  as  he 
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kept  no  written  memorandum ;  that  he  afterwards  received        1816 
verbal  instructions  to  manage  and  dispose  of  them  to  the  v^.^^^v^*^- 
best  advantage;  that  in    pursuance  of  the  deposit  and  in-        Hart 
siructi^ns,  he  located  in  his  own  name  on  3,880  acres,  on     tek  Eyck 
the  Sacondaga  river,  and  on  the  25th  of  May,  1787,  he  re- 
ceived a  patent  for  the  same.     These  lands,  he  says,  he  af- 
terwards conveyed  partly  to  tlie  order  of  Hart,  and  partly  to 
different  purchasers,  and  duly  credited  the  estate  with  the  re- 
sult, without  any  charge  for  commissions. 

The  credit  given  in  Van  Rensselaer's  account,  of  the  pro- 
ceeds of  these  lands,  is  as  follows,  viz  : — ■ 

1,497  acres  sold  at  auction,  for £346  4     9 

400     do.  conveyed  to  Ten  Eyck,  and 
750     do.  to    Wright,  in  pursuance  of 
authority  from  Hart,  without  any 
consideration  received. 
1,242  acres  conveyed  to  different  indi- 
viduals, whom  he  names,  to  ....  515  12     0 


.3,889  acres £861   16     9 

We  will  now  examine  the  proofs,  to  see  how  far  this  is  a 
just  and  true  account. 

It  is  in  proof  (see  exhibit  No.  10.)  that  Hart,  on  the  17th 
oi  July,  1783,  filed  in  the  surveyor-general's  office,  a  locaition 
for  5,500  acres  of  land,  at  or  near  the  Sacondaga  river,  and 
that  the  location  was  founded  on  military  class-rights  *or  [  *  98  ] 
certificates  and  transfers  duly  owned  by  him,  and  duly  de- 
livered into  the  office ;  and  that,  as  the  right  of  one  of  the 
soldiers  failed,  the  valid  class-rights  so  located  on,  amounted 
to  5,000  acres  of  land.  This  location  was  afterwards,  on 
the  19th  of  February,  1787,  transferred  by  Hart  to  Van 
Rensselaer,  with  authority  to  Van  Rensselaer  to  take  out  the 
patent  in  his  own  name.  This  conveyance,  as  the  answer 
admits,  was  in  trust,  by  way  of  security  for  some  debts  due 
to  Van  Rensselaer ;  and  tliere  is  a  sufficient  proof  of  the  trust 
without  the  answer,  for  it  is  admitted  by  a  certificate  of 
Van  Rensselaer,  of  the  date  of  the  21st  of  Octoher,  1788 : 
(see  exhibit  No.  10;)  and  it  is  admitted  also,  by  the  accept 
ance  of  the  order  of  Hart,  of  the  21st  of  February,  1788, 
(see  exhibit  No.  9.)  in  which  Hart  orders  him  to  convey  to 
Ten  Eyck  400  acres  out  of  the  Sacondaga  lands,  for  which 
he  (Van  Rensselaer)  had  obtained  a  patent /or  him,  (Hart,') 
on  the  26th  of  May,  1787. 

That  the  lands  were  conveyed  to  Van  Rensselaer  in  trust, 
IS  thus  in  proof;  but  that  they  were  conveyed  in  trust,  to 
Day  debts  due  to  him^  is  without  any  proof,  except  the  asser- 

79 


Tfn  Eyck. 


93  CASES  IN  CHANCERY. 

1816.       tion  in  the  answer ;  and  I  doubt  much  whether  the  answer  is 
-_<»-s„'-^_^  evidence  to  that  point.     There  was  no  need  of  the  answer 

Hart  to  prove  the  trust.  It  is  established  by  regular  testimony, 
and  the  condition  of  the  trust  was  not  stated  in  the  acknowl  • 
edgmerit  of  it  by  Van  Rensselaer,  in  1788;  and  the  un- 
qualified performance  of  the  order  of  Hart  to  convey  part 
of  the  land  to  Ten  Eyck,  and  the  unqualified  assumption 
and  performance  of  the  contract  of  Hart  to  convey  a  still 
larger  portion  of  the  land  to  Wright,  are  acts  of  Van 
Rensselaer,  which  form  very  weighty  evidence  that  these 
lands  were  held  subject,  absolutely,  to  the  orders  of  Hart, 
without  any  such  encumbrance  upon  them.  There  is  no 
schedule  given  of  the  particular  debts,  or  of  the  nature  of 
them,  or  when  payable,  and  the  answer  is  extremely  loose 
on  the  subject ;  it  says  only  that  the  debts  were  about  such 
a  sum. 
[  *  99  ]  *Van  Rensselaer  was,  undoubtedly,  bound   to  show  and 

establish  his  debts  ;  his  answer  is  not  competent  proof.  The 
debts  so  secured  amounted,  as  he  says,  to  about  6891.  9s. 
Id. ;  but  if  we  recur  to  his  account,  which  contains  all  his 
demands  against  Hart,  back  to  the  year  1784,  it  will  be  spen 
that  there  were  no  debts  due  when  he  received  the  class- 
rights  for  5,000  acres  in  trust,  except  upon  the  certificates, 
which  he  charges  as  paid  in  error,  or  paid  twice,  or,  lent  or 
included  in  the  balance  of  the  riote  due ;  and  all  these  cer- 
tificates and  the  balance  together,  at  their,  nominal  price,  or 
par,  and  with  interest  on  that  nominal  price  from  the  time 
charged,  and  the  small  draft  on  Tapp,  as  mentioned  in  the 
account,  included,  will  not  all,  scarcely,  exceed  500Z,  at  the 
time  the  transfers  were  made.  The  pretension,  therefore, 
that  the  class-rights  were  deposited  to  secure  so  large  a  debt 
as  689?.,  is  false,  even  upon  the  face  of  his  oVvn  accounts; 
and  if  those  claims  founded  on  certificates  are  reduced  down 
to  the  real  market  value  of  certificates  at  the  time,  then,  even 
admitting  that  they  were  all  duly  proved,  and  admitting  even 
that  they  were  not  included  in  the  note.  Van  Rensselaer's 
debt,  when  he  received  the  class-rights,  could  not  have  ex- 
ceeded 200  dollars.  A  more  unfounded  pretext  for  wasting 
all  these  (Sacowciag-a  lands  could  not  well  have  been  contrived. 
But  admitting  that  the  deposit  of  these  class-rights,  with 
authority  to  sue  out  a  patent,  was  truly  by  way  of  pledge, 
or  mortgage,  for  the  security  of  a  debt,  still,  I  apprehend, 
that  Van ,  Rensselaer  had  no  authority  to  sell  those  rights, 
while  they  remained  in  their  original  shape  of  certificates, 
without  a  previous  notice  to  the  party  to  redeem,  nor  after  they 
were  converted  into  real  estate,  without  first  applying  to  this 
Court  for  a  decree  or  order  of  sale.  The  title  to  the  bona 
fide  purchaser  may  be  good,  but  a  sale,  without  these-previ- 
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Dus  steps  is  a  breach  of  trust,  for  which  the  trustee  must  be       1816. 
rosponsible.  ^^.^-^/-'■k^ 

*Van  Rensselaer  says,  that  soon  after  he  received  the  class-        Hart 
fights,  Hart  gave  him  verbal  instructions  to  dispose  of  and     ^^.j,  y^^k 
manage  them  as  he  should  think  best.     This  very  loose  au-       r  *  j^qq  i 
thority  applied  strictly  to  the  class-rights  only,  and  could 
not  have  followed  them  after  they  were  changed  into  real 
estate,  under  the  authority  given  in  the  transfer  itself,  to 
take  out  a  patent  in  Van  Rensselaer's  name.     And,  what- 
ever might  have  been  the  nature  or  extent  of  this  verbal  au- 
thority, there  is  not  a  particle  of  proof  that  any  such  author- 
ity was  ever  given.     We  have  only  the  allegation   of  Van 
Rensselaer,  which,  of  itself,  is  no  evidence  to  such  a  fact. 
Then,  by  what  right  were  the  lands  sold,  even  admitting  they 
were  held  as  security  for  a  debt? 

A  bill  in  chancery  to  redeem  stock,  bonds,  plate,  or  other  A  bji  may  t>e 
securities,  or  personal  property,  pledged    for    the  payment  court,  '"o   re' 
of  debts,  has  frequently  been  sustained.     (Kemp  v.    West-  deem  personal 
brook,  yVesey,  218.     Deinendary  v.  Metcalf,  Free,  in   Ch.  ed°?or  tla"  paf- 
149.      Wanderzee  v.    Willis,  3  Bro.  21.)     But,  on  the  other  mem  of  a  debi. 
hand,  it  seems  now  to  be  admitted,  (though  Lord  Ch.  Har-  But, the  party 
court  once  held  otherwise,)  that  the  creditor  who  holds  the  \a  pieSge^may 
Btock  in  mortgage  is  not  bound  to  wait  for  a  bill  of  foreclosure  sell  them  with- 
and  decrea  of  sale,  as  in  the  case  of  a  mortgage  of  land,  but  forefkisur'e  after 
may  sell  on  reasonable  previous  notice  to  the  debtor  to  re-  giving  reason- 
deem.     This  was  so  decided  finally,  in  the  cases  of  Tucker  ^otfce  ''tr'the 
v.  Wilson,  (1  P.    Wms.  161.     1   Bro.  P.    C.  494.)   and  of  debtor  to   re- 
LocJfioood  V.  Ewer,  (2  Atk.  303.)     The  notice  to  the  party,    ''^'^' 
in  such  cases,  is,  however,  indispensable.     This  seemed  to 
be  conceded  in  the  case,  of  Tucker  v.  Wilson,  and  has  been 
so  held  in  other  cases.     (De  Lisle  v.  Priestman,  Brown's 
Pennsylvania  Reports,  176.)     It  was  the  rule  of  the  civil 
laW;,  that  a  pledge  could  never  be  sold,  where  there  was  no 
special  agreement  to  the  contrary,  except  under  a  judicial 
sentence ;  and  this  appears  to  be  the  law,  at  this  day,  in 
many  countries  in  Europe ;  and  it  was  the  rule  in  the  old 
English  law,  in  the  time  of  Glanvil,  (lib.  10.  ch.  6.  and  8. 
p.  159.  163.). as  I  took  occasion  *once  to  show  in  the  case       [  *  101  1 
of  Lansing  and  Cortelyou.     (2  Caines^s  Cases  in  Error,  200.) 
But  if  a  freehold  estate  be  held  by  way  of  mortgage  for  a 
debt,  then  it  may  be  laid  down  as  an  invariable  rule,  that  the  ^J^'^r,  in  case 
creditor  must  first  obtain  a  decree  for  a  sale  under  a  bill  of  of  real  e.sfa^, 
foreclosure.     There   never  was  an  instance   in    which   the  whichcan  never 
creditor,  holding  land  in  pledge,  was  allowed  to  sell  at  his  a" bin  foT  fore- 
own  will  and  pleasure.     It  would  open  a  door  to  the  most  closure,  and  a 
shameful  imposition  and  abuse.  sale. 

The  defendant  Van  Rensselaer  thought  proper,  however, 
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1816.      ^°  ^^''  these  Sacondaga  lands,  and  the  circumstances  attend 

v^^-^^-i^^  ing  these  sales  next  attract  our  attention. 

Hart  He  sold  1,497  acres  in  August,  1791,  at  public  auction 

TjN  Eyck  ^"  ^^®  ^^^y  ^^  Albany,  and  the  auctioneer  (Ev.  of  A.  G. 
Lansing,  and  exhibit  No.  11.)  says,  he  has  no  doubt  public 
notice  was  given  in  the  city  papers.  This  is  all  the  evidencee 
we  have  of  a  notice.  The  principal  purchaser  was  Elkanah 
Watson ;  and  we  find  by  the  testimony  of  Alexander  Si.  John, 
that  the  sales  were  at  an  enormous  undervalue,  and  that  six 
of  the  lots,  which  produced  the  total  sum  of  138Z.  12s.  9d., 
were,  within  a  year  thereafter,  sold  by  Van  Rensselaer  for 
the  sum  of  274/.  10s.  This  fact  is  decisive  proof  that  most 
of  these  sales  were  merely  colorable,  and  intended  only*  to 
extinguish  the  equitable  title  of  Hai-t,  by  transferring  it  to 
himself.  The  other  lots,  which  were  disposed  of  at  private 
sale,  were,  generally,  sacrificed-at  less  than  half  of  their  then 
value,  according  to  the  testimony  of  the  same  witness,  who 
had  frequently  surveyed  in  the  tract,  and  had  lived  near  it  for 
20  years.  If  these  lands  had  been  kept  and  nurtured,  until 
the  infant  had  come  to  maturity,  they  would  have  afforded  a 
large  and  independent  estate  to  the  plaintiff.  Instead  of 
this,  the  whole  tract  has  been  swept  away  on  the  most 
groundless  pretences,  without  leaving  scarcely  "a  wreck 
behind." 

f  *  1 02  ]  *I  think  there  can  be  no  doubt  that  the  plaintiff  is  entitled 

to  receive  from  the  estate  of  Van  Rensselaer  an  ample  in- 
demnity. 

The  class-rights,  on  which  the  Sacondaga  location .  was 
made,  entitled  the  holder  to  5,000  acres  of  land,  and  to  that 
extent  the  location  was  intended  to  have  been  made  by 
Hart,  in  July,  1783,  as  appears  from  the  location  itself.  But 
the  patent  which  was  afterwards  taken  out  by  Van  Rensse- 
laer, was  only  for  3,880  acres  ;  and  a  very  important  question 
has  arisen  in  the  case,  whether  Van  Rensselaer  be  responsible 
for  the  1 ,1 20  acres  not  embraced  by  the  patent,  though  covered 
by  the  class-rights. 

Van  Rensselaer  says,  in  his  answer,  that  the  patent  com- 
prehended the  quantity  of  land  due  for  the  class-rights  which 
Hart  had  deposited  with  him ;  and  in  his  account  annexed 
to  the  answer,  he  says,  that  the  3,880  acres  were  "  equal  to 
class-right  certificates  received."  This  answer  is  shown  to 
be  incorrect ;  for  it  is  incontestably  proved  that  the  class-rights 
deposited  amounted  to  5,000  acres ;  yet  it  may  be  true,  not- 
withstanding, that  the  surplus  of  acres  were  never  patented 
by  Van  Rensselaer,  or  came,  in  any  way,  to  his  possession 
or  use.  There  is  a  difficulty  in  accounting  for  the  non-ap« 
pearance,  in  any  shape,  of  the  unsatisfied  part  of  the  class* 
82 


CASES  IN  CHANCERY.  102 

rights,  and  I  have  not  been  able  to  discover,  by  any  thing  in        1816. 
the  case,  the  real  history  or  fate  of  those  surplus  rights.  ^.^^s^^-^^ 

All  the  proof  we  have  on  the  subject  is,  that  when  Hart        Hart 
located  on  the  Sacondaga  lands,  in  July,  1783,  he  did  it  in    xmiivcK. 
consequence  of  certificates  and  transfers  then  delivered,  and 
which,  after  rejecting  one  of  the  rights  as  bad,  entitled  him 
to  locate  on  5,000  acres.     He  then,  on  the  19th  February, 
1787,  transferred  these  certificates  or  class-rights,  "  with  the 
benefit  of  deposit  on  the  aforesaid  lands  and  premises,"  to 
Van  Rensselaer,  with  authority  to  take  letters  patent  "  for 
the  premises  aforesaid."     We  have,  lastly,  the  certificate  of 
Fon  Rensselaer,  of  October,  1788,  that  a  grant  *for  the  lands,        [  *  103  ] 
nearly  as  described  in  the  location  of  Hart,  was  obtained  for 
3,880  acres,  and  no  more,  and  which  he  held  in  trust. 

This  is  all  the  evidence  before  me  on  the  subject,  and  it 
does  not  appear  to  be  sufficient  to  charge  Van  Rensselaer 
with  the  surplus  acres,  because  we  have  nothing  but  surmise 
or  conjecture  to  fix  upon  him  the  fact  of  having  located  at 
some  other  time,  and  upon  some  other  lands,  to  the  amount 
of  the  unsatisfied  class-rights.  Whether  they  have  remained 
to  this  day  in, the  surveyor-general's  office  unlocated,  or 
whether  Van  Rensselaer  did,  in  truth,  use  them  afterwards, 
for  his  own  purposes,  is  left  in  obscurity,  without  any  evi- 
dence to  guide  us.  The  assignment  to  Van  Rensselaer  seems, 
from  the  language  of  it,  to  have  been  intended  to  operate 
only  upon  the  specific  location  which  it  mentions,  and  no 
doubt  with  the  impression  that  it  fully  absorbed  the  claim 
founded  upon  the  class-rights  to  which  it  referred.  I  am 
not  certain  how  far  the  then  existing  laws  would  admit  of  any 
further  location  on  different  lands  to  supply  the  deficiency 
in  the  location  in  question.  The  act  of  11th  May,  1784,  . 
{1th  sess.  chap.  73.)  authorizing  locations  for  bounty  lands, 
only  provided  for  the  case  of  the  first  location  being  void. 
It  then  allowed  a  fresh  location  on  other  unappropriated 
lands.  But  if  the  location  was  not  void,  and  only  contained 
a  greater  or  less  quantity  of  acres  than  the  person  locating 
was  entitled  to,  it  was  the  duty  of  the  surveyor-general  to 
reduce  or  extend  the  bounds  of  the  tract  so  located,  as  the 
case  might  require.  Whatever  might  have  been  the  cause, 
the  fact  is  undoubted,  that  the  patent  did  not  issue  for  the 
extent  of  the  rights,  but  only  for  3,880  acres;  and  I  should 
presume  that  Hart  must  have  known  of  this  fact  when  he 
gave  the  order  of  February,  1788,  in  favor  of  Ten  Eyck,  for 
he  refers  to  the  patent  by  its  date. 

I  think,  therefore,  it  would  be  unsafe,  and  perhaps  unjust, 
to  hold  the  estate  of  Van  Rensselaer  responsible  for  *any       [  *  1©4  j 
further  claim  for  these  class-rights,  until  more  certain  and 
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1816.       precise  testimony  can  be  afforded,  or  more  light  shed  upon, 

.^.^-N^,-.*^  the  subject. 

Hakt  Before  I  leave  this  part  of  the  subject,  it  ought,  however, 

to  be  observed,  that  if  the  patent,  instead  of  containing  only 
3,880  acres,  did  really  contain,  as  St.  John  testifies,  4,199 
acres,  Van  Rensselaer  was  responsible  for  that  surplus,  and 
it  must  now  be  accounted  for.  Every  advantage  of  that  kind 
belongs  to  the  cestui  que  trust,  and  not  to  the  trustee. 

Another  objection  to  the  credit  side  of  Van  Rensselaer's 
account,  is  the  total  omission  to  give  credit  for  the  proceeds 
of  class-rights,  to  the  amount  of  1 ,200  acres,  which  came  to 
the  use  of  Van  Rensselaer,  and  were  by  him  located  in  St. 
Lawrence  county.  It  is  in  evidence  that  a  class-right  of  Dr. 
Moses  Willttrd,  for  1,000  acres,  was  by  him  sold  to  J.  G. 
Spangle,  and  by  Spangle  to  Hart,  and  by  him  deposited  in  the 
surveyor-general's  office,  in  October,  1784.  He  also  owned 
and  deposited,  at  the  same  time,  a  right  for  200  acres,  de«- 
rived  from  James  Walsworth,  jun.  These  two  rights  were, 
by  an  order  oi  Hart  upon  the  surveyor-general,  of  the  12th 
of  June,  1*787,  delivered  to  Van  Rensselaer;  and  it  would 
appear  by  the  order,  that  a  location  had  been  made  by  virtue 
of  them,  at  i3Z(7c/[:creekin  Washington  county .  ■  (See  exhibits 
9,10,11.)  This  order  was  deposited,  and  the  rights  specified 
passed  to  the  credit  of  Van  Rensselaer,  who,  at  different  times, 
made  deposits  of  documents  for  location,  and  located  at  other 
times  to  the  amount  he  was  entitled,  on  the  general  credit  of 
his  deposits,  without  specifying  which  of  the  documents  were 
intended  for  any  particular  location.  This  appears  from  the 
testimony  of  Simeon  De  Witt,  who  says,  that  the  location 
made  by  Van  Rensselaer,  next  after  the  deposit  of  the  above 
order  oi  Hart,  was  on  the  15th  of  June,  1787,  (only  three 
days  after  the  date  of  the  order,)  for  lots  1,  2,  3,  4,  5,  and 

[  *  105  ]  6,  in  Madrid,  in  St.  Lawrence  county,  containing  *3,840  acres, 
and  he  believes  that  the  location  was  partly  made  on  the 
rights  contained  in  the  order.  A  patent  -afterwards  issued 
to  Van  Rensselaer  for  these  lots  in  Madrid.  The  location 
of  Van  Rensselaer  of  the  above  lots,  which  was  dated  the 
15th,  and  filed  on  the  16th  of  June,  1787,  does  not  refer  to 
any  specific  class-rights,  but  is  stated  in  the  location  itself, 
to  be  made  "  in  consequence  of  the  transfers  and  certificates 
deposited  in  the  office;"  and,  in  my  mind,  the  evidence  is 
sufficient  and  decisive,  that  these  rights  contained  in  the 
order  were  included  in  the  St.  Laiorence  location ;  and  the 
only  question  is,  whether  Van  Rensselaer  received  those 
class-rights  as  his  own  rightful  property,  or  in  trust  for  Hart 
These  rights  were  vested  in  Hart,  and  it  was  incumbent 
on  Van  Rensselaer  to  show  that  they  had  been  transferred 
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to  him.  The  order  was  only  to  deliver  them  to  him,  by  1016, 
means  of  which  he  became  merely  the  agent  or  trustee.  x^,»— ^..^.w 
The  surveyor-general  says,  there  is  not,  in  his  office,  any  Hart 
assignment  of  these  shares  to  Van  Rensselaer.  There  is  xenEtck 
no  other  evidence  of  his  claim  but  this  order,  and  that  was 
a  simple  order  of  delivery,  and  passed  no  right.  We  are 
bound  to  consider  the  interest  in  these  class-rights  as  still 
remaining  in  Hart,  at  his  death,  until  Van  Rensselaer's  rep- 
resentatives produce  a  regular  assignment  or  release,  founded 
on  some  sufficient  consideration.  The  granting  of  the  pa- 
tent, afterwards,  to  Van  Rensselaer,  is  by  no  means  satis- 
factory evidence  that  a  regular  transfer  had  been  made,  or 
sufficient  to  supply  the  absence  of  such  a  document,  espe- 
cially, when  it  is  in  proof  that  no  such  document  is  in  the 
surveyor-general's  office,  where,  if  it  had  ever  existed,  it 
would  have  been  deposited  and  preserved.  The  produc- 
tion of  the  order  which  gave  a  control  over  the  certificates, 
might  have  been  deemed  sufficient  evidence  of  authority 
to  take  out  the  patent ;  and  whether  the  commissioners  of 
the  land  office  judged  correctly  or  not  in  giving  to,  the  or- 
der *that  force,  cannot  be  matesial  on  the  question  of  right  [  *  106  J 
between  Van  Rensselaer  and  Hart.  The  trust  would  nat- 
urally follow  the  certificates  into  the  land.  That  Van  Rens- 
selaer should  have  been  constituted  the  mere  agent  or  trus- 
tee in  this  case,  is  not  at  all  surprising,  when  we  consider 
the  blind  and  fatal  confidence  which  Hart,  on  all  occasions, 
reposed  in  him  ;  and  it  was  their  course  and  habit  of  deal- 
ing together,  that  Van  Rensselaer  should  be  Hart's  trustee 
in  his  land  speculations.  This  was  the  case  with  the  Sa- 
condaga  lands,  and,  also,  with  the  mihtary  bounty  lands,  as 
I  shall  presently  show. 

Van  Rensselaer  must  therefore  be  adjudged  to  have  taken 
and  held  1,200  acres  in  the  St.  Lawrence  lands,  in  trust 
for  Hart,  whose  representatives  must  now  convey  those 
lands  to  the  plaintiff",  or  account  for  their  value. 

Another,  and  which  is  the  only  remaining  item  that  I 
shall  at  present  take  notice  of,  in  the  credit  side  of  Pa/t 
Rensselaer's  account,  is  in  the  following  words :  "  By  the 
cost  of  seven  and  a  half  soldiers'  land  rights,  as  pr.  agre'i- 
ment,  6/.,  45/." 

There  is  not  a  particle  of  proof  of  the  agreement  here  re- 
ferred to;  and  instead  of  a  credit  of  45Z.,  the  plaintiff"  is 
entitled  to  follow  the  rights  into  the  land,  and  to  claim  of 
the  representatives  of  Van  Rensselaer  the  land  itself,  or  its 
ralue. 

Van  Rensselaer  was  a  trustee  for  Hart  for  a  large  and  val- 
uable interest  in  the  military  tract,  and  to  understand  the 
nature  and  extent  of  this  trust,  we  must  recur  to  facts. 
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1816.  It  appears  by  an  agreement,  under, the  hands  of  EdwarA 

^..^-s^,-^^  Cumpston,  knd  of  Van  Rensselaer  and  Hart,  dated  the  5tl) 
Hart  of  June,  1786,  (see  exhibit  No.  13,)  that  Van  Rensseloflt, 
Tek  Eyck.  t'len  had  in  his  hands  63  soldiers'  rights  of  land,  purchased 
by  Hart  and  Cumpston.  That  by  an  agreement  between  the 
parties,  it  was  declared,  that  twelve  of  those  rights  belonged 
to  Cumpston,  21  of  those  rights  to  Hart,  and  the  remainder, 
[*107]  or  30  rights,  belonged  to  Van  -  Rensselaer  and  *Ten  Eyck. 
The  answer  says,  that  soon  after  that  adjustment,  and  in  the 
same  year,  he.  Van  Rensselaer,  purchased  seven  of  the  21 
rights  of  Hart,  at  an  advance  of  20  per  cent.,  and  this  alle- 
gation is  the  foundation  of  the  credit  to  which  I  have  re- 
ferred. But  ,the  answer  not  being,  of  itself,  evidence  of  such 
a  purchase,  and  there  being  no  evidence  of  it  in  the  case,  the 
whole  pretence  of  the  purchase  must  be  rejected  as  destitute 
of  any  foundation.  Van  Rensselaer  is  clearly  responsible 
for  these  rights ;  but  how  to  identify  them  and  ascertain 
their  value,  is  the  next  and  the  difficult  question.  Nothing 
can  be  involved  in  more  perplexity  than  the  manner  in  which 
this  whole  trust  has  been  conducted ;  and'  if  we  are  not  able 
to  extricate  the  truth,  the  fault  is  in  the  trustee,  and  the 
cestui  que  trust  must  not  become  the  victim  of  the  confusion!. 
The  account  says,  that  seven  and  a  half  rights  were  pur- 
chased. The  answer  says  seven;  but  as  15  rights  are  ad- 
mitted to  belong  to  Hart,  there  could  not  have  been  more 
than  six  rights  appropriated  by  Van  Rensselaer  to  himself, 
under  color  of  a  purchase,  and  he  designates  10  lots,  out  oj 
which  he  says  the  seven  which  he  purchased  were  taken, 
but  he  cannot  designate  which  of  the  10  were  taken.  It 
turns  out  in  proof,  (see  schedule  D.  annexed  to  Kellogg's 
Ev.)  that  all  those- 10  specified  lots  were  conveyed  by  CumpS' 
ton  to  Van  Rensselaer.  In  such  extreme  inaccuracy  and 
obscurity  is  the  whole  of  this  transaction  involved  ! 

Van  Rensselaer  has  not  disclosed  which  w^ere  the  30  mil- 
itary lots  reserved  to  Ten  Eyck  and  himself.  The  answer 
only  specified  the  15  lots  which  fell  to  Hart,  and  most  oi 
them  are  represented  as  bad  titles.  It  may  be,  that  the  30 
lots  which  do  not  appear,  were  a  selection  of  the  best  titles 
out  of'the  51  rights  vvhich  belonged  to  Hart  and  the  defend- 
ants. Van  Rensselaer  had  the  control  and  disposition  of  all 
these  titles.  The  answer  ought  to  have  contained  a  full  and 
frank  exposition  of  the  whole,  so  that  it  might  be  seen 
[  *  108  ]  whether  there  had  been  a  just  apportionment  *of  the  good 
and  bad  titles.  Every  intendment  is  to  be  made  in  such  a 
case  against  the  omission.  It  is  in  proof,  by  the  testimony 
of 'Edward  Cumpston,  that  Van  Rensselaer,  Ten  Eyck,  Hart 
and  hirnself,  were,  by  agreement,  jointly  and  equally  con 
cerned  in  the  purchase  of  these  soldiers'  rights,  and  that  al 
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losses  by  defective  titles  were  to  be  equally  borne.     The  ad-        1816. 
justment  of  the  portion  of  these  titles  in  the  hands  of  Van  v_*~s^-.*_^ 
Rensselaer,  in  J^me,  1786,  did  not  relate  to  the  quality  or        Hart 
identity  of  the  titles,  but  only  to  the  number  that  each  party     ten  Eyck 
was  entitled  to  ;  and  when  Hart  died,  the  rights  were  all  still 
remaining  in  Van  Rensselaer's  possession,  without  any  such 
discrimination.     It  was  then  his  bounden  duty,  in  pursuance 
of  the  original  agreement,  and  as  a  faithful  trustee,  to  see 
that  the  apportionment  was  just  and  equitable,  in  quality  as 
we'll  as  in  number,  between  the  21  rights  belonging  to  Hart, 
and  the  30  rights  belonging  to  himself  and  Ten  Eyck.     He 
has  not  furnished  us  with  the  means  of  knowing  that  this  has 
been  the  case.     We  cannot  tell   which  were  the  six  rights     if  a  person 
that  he  elected  to  appropriate  to  himself,  nor  can  we  tell  of™f properly 
whether  the  15  rights  which  are  specified  as  having  belonged  of  another,  so 
to  Hart,  bore  a  ratable  proportion  in  value  to  the  whole  ^™h°"hf/  owl 
mass  from  which  they  were  taken.     The  rule  of  law  and  that  it  cannot  be 
equity  is  strict  and  severe  on  such  occasions.     If  a  party  he^mtl^bearai. 
having  charge  of  the  property  of  others,  so  confounds  it  with  ihe  inconveni- 
his  own,  that  the  line  of  distinction  cannot  be  traced,  all  the  fusion -'andTe 
inconvenience  of  the  confusion  is  thrown  upon   the  party  most  distinguish 
who  produces  it,  and  it  is  for  him  to  distinguish  his  own  ty^  """lose^u': 
property  or  lose  it.     If  it  be  a  case  of  damages,  damages  are  and  if  damages 
given  to  the  utmost  value  that  the  article  will  bear.  (^Armory  ga^„si°'hrm   ^it 
v.  Dalamirie,  1  Str.  505.    Lupton  v.    White,  15  Vesey,  432.  will  be  to  the 
2VeseyfyBeame,265.)  ThT^S"^  °'' 

In  order  then  to  restore  to  the  plaintiff  his  rights,  he  is  en- 
titled to  elect  six  lots  out  of  any  belonging  to  Van  Rens- 
selaer, derived  from  the  adjustment  in  1786 ;  and  if  none 
such  are  to  be  found,  he  is  entitled  as  a  compensation  in 
*damages  to  the  average  value  of  six  military  lots  of  a  good  [  *  10£  ' 
quality  in  a  wild  state,  and  with  a  good  title.  '  In  order  to 
determine  whether  the  15  lots  which  were  finally  designated 
as  belonging  to  Hart,  were  fairly  apportionied,  in  respect  to 
quality  and  title,  an  inquiry  must  be  made  into  the  whole 
51  lots  or  rights,  in  reference  to  these  two  objects,  to  the  end 
that  the  estate  of  Van  Rensselaer  may  be  responsible  in  dam- 
ages, for  any  inequality  against  the  plaintiff  which  may  be 
found  to  have  existed.  Though  the  titles  of  the  15  lots  speci- 
fied in  the  answer,  were  originally  conveyed  to  Hart,  yet  all 
the  other  titles  might  equally  have  been  in  him  or  Cumpston, 
in  ihe  first  instance,  as  the  purchases  were  aril  made  by  them, 
though  paid  for  equally  and  belonging  equally  to  the  whole 
concern. 

I  have  now  finished  the  examination  of  Van  Rensselaer's 
and  Ten  Eyck's  account,  as  exhibited  trj-  the  Court  of  Pro- 
bates, in  1802,  when  they  applied  for  leave  to  sell  the  whole 
real  estate  of  Hart ;  and  it  appears  to  be  impossible  to  resist 
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1816.       ^^^  conclusion,  that  if  a  just  and  true  account  of  the  debts 
,,,^^-s„-^_^  and  credits  of  Hart  had  been  presented,  it  would  have  shown. 
Hart        that  instead  of  the  estate  being  insolvent,  there  was  a  large 
TenEyck     balance  of  several  thousand  dollars  in  its  favor. 

2.  The  next  head  of  inquiry,  is  the  sale  of  the  real  estate, 
under  the  order  of  the  Court  of  Probates. 

I  have  no  hesitation  in  declaring  my  conviction,  that  the 
order  of  sale  was  fraudulently  procured.  The  manner  in 
which  it  was  procured  and  executed,  betrays  a  carelessness 
so  gross,  and  a  departure  so  palpable  from  the  ordinary  hab- 
its of  just  and  correct  proceeding,  that  we  are  warranted  to 
impute  to  the  administrators  intentions  the  most  unjust. 

The  statement  and  valuation  of  the  property,  as  exhibited 
to  the  Court  of  Probates,  gave  a  very  unfavorable  view  of  it. 
It  has  been  shown,  by  testimony,  that  the  lands  in  general 
•  '  ■  0  '  were  extremely  undervalued.  Thus,  for  instance,  *the  lands 
in  ButUrshury  were  valued  short  of  2,000  dollars,  and  they 
are  proved  to  have  been  worth,  at  that  time,  6,000  dollars. 
A  lot  in  the  Royal  Grant  was  valued  at  200  dollars,  when  it 
was  worth  1 ,600  dollars.  Two  lots  at  Skenesborough  were  val- 
ued at  1 ,000  dollars,  and  were  proved  to  be  worth  S.OOOdoUars. 
The  15  military  lots,  which  were  assigned  to  Hart,  were  set 
down  without  any  specification  of  the  town  or  lot,  and  in 
these  general  terms,  "  15  military  class-rights,  1,000/."  It 
seems,  as  if  it  had  been  the  predetermined  intention  of  the 
administrators,  not  to  try  the  experiment  whether  part  of  the 
property  would  not  raise  the  requisite  funds,  but  to  sweep 
away,  at  once,  the  whole  real  estate,  however  widely  dis- 
persed or  imperfectly  known.  One  single  lot,  out  of  the  15 
military  lots,  was  worth  more,  in  1802,  than  what  the  admin- 
istrators thought  proper  to  put  down  as  the  value  of  the 
whole,  and  five  years  before  that  time.  Ten  Eyck  had  valued 
these  15  military  class-rights,  at  a  "  moderate  compensation," 
as  worth  11,250  dollars.  (See  exhibit  No.  4.)  But  I  pass 
over  the  subject  of  the  valuation,  with  applying  to  the  case 
the  solid  remark  of  Lord  Eldon,  (ex  parte  Bennett,  10 
Vesey,  385.)  that  "  it  is  the  duty  of  a  trustee  not  to  bring 
the  property  to  sale,  until  all  information  has  been  acquired 
by  him  for  the  benefit  of  the  cestui  que  trust,  under  circum- 
stances likely  to  make  it  yield  its  utmost  value." 

The  act  of  1801,  under  which  the  apphcation  was  made 
directed  that  the -executor,  or  administrator,  should  make 
just  and  true  account  of  the  personal  estate  and  debts,  an 
present  it  to  the  Court ;  and  there  was  a  special  proviso,  that 
no  order  for  the  sale  was  to  be  made,  until  he  had  duly  made 
and  filed  his  inventory.  We  have  seen  what  an  account 
was  presented,  and  the  proviso  in  the  statute  was  entirely 
disregarded.  The  Court  was  then  to  direct  notice  to  be 
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g,tven  to  all  persons  interested,  to  show  cause  why  the  real  1816. 
estate,  or  a  part  of  it,  was  not  to  be  sold.  This  order  was  to  -.^^—s^-^*^ 
be  published  for  four  weeks,  "  in  two  or  more  *public  news-  Hart 
papers,  printed  in  this  state,  one  of  which  was  to  be  the  pa-  XKvEycx. 
per,  if  any,  published  in  the  county  where  the  administra-  [  *  111  ] 
tion  was  granted."  The  order  in  this  case  was  made  on  the 
6th  of  January,  1802,  and  published,  and  the  day  assigned 
for  all  persons  interested  to  show  cause,  was  the  25th  of 
February  ensuing.  The  order  for  the  sale  refers  to,  and  de- 
cribes  the  essential  parts  of  this  order  for  publication,  and 
further  states,  that  it  had  been  published  "  for  four  weeks, 
successively,  in  two  of  the  public  newspapers  printed  in  this 
state."  So  far,  it  recites  a  comphance  with  the  very  words 
of  the  statute;  but  it  stops  here,  and  does  not  add,  '•  one  of 
which  papers  was  the  paper  published  in  the  county  of 
fVashington,  where  the  administration  was  granted."  '  Why 
this  omission  ?  It  is  a  fact  of  public  notoriety,  that  there 
was  a  weekly  paper  then  published  at  Salem,  in  Washington 
county,  and  had  existed  there  for  some  years  preceding.  As 
this  is  all  the  proof  we  have  of  the  notice,  and  as  the  order 
very  carefully  recites  the  particulars  of  the  previous  notice 
to  a  certain  extent,  and  is  then  silent  on  another  and  most 
interesting  particular,  we  are  authorized,  by  all  just  reason- 
ing, to  conclude  that  such  particulars  did  not  exist.  The 
statute  was  thus,  in  two  instances,  violated,  and  both  of  them 
in  respect  to  an  act  to  be  done  in  the  county  of  ffdshiitgton, 
where  Hart  died,  and  .where  administration  was  granted, 
and  where 'he  left  valuable  property  in  land  and  mortgages, 
which  were,  afterwards,  sold  at  the  auction,  at  a  sacrifice. 

But  to  proceed  on  this  subject ;  the  statute  directed,  that, 
at  the  time  specified  in  the  notice,  or  at  some  other  time, 
the  judge  was  to  hear  and  examine  the  allegations  and  proofs 
of  the  administrators,  and  all  others  interested  ;  and  if  upon 
due  examination  he  found  the  personal  estate  insufficient, 
he  was  to  order  so  much  of  the  real  estate  to  be  sold  as 
should  be  necessary  to  pay  the  debts.  The  order  of  sale 
bears  date  the  20th  of  March,  1802,  and  states,  further,  that 
no  person  appeared  to  show  cause  on  the  25th  of  February, 
and  *that  on  the  20th  of  March,  the  administrators  appearing,  [  *  1 12  j 
the  judge  proceeded  to  hear  and  determine  the  allegations 
and  proofs  by  them  produced ;  (which  consisted  only,  as  we 
are  bound  to  conclude,  of  their  accounts  already  noticed;) 
and  he  then  adjudged  that  the  personal  estate  was  insuffi 
cient,  and  ordered  the  whole  of  the  real  estate  to  be  sold. 
It  is  a  little  singular  that  this  order,  which  states  the  appear- 
ance of  the  administrators  on  the  20th  of  March,  is  silent  as 
to  the  appearance  of  any  person  on  behalf  of  the  infant  heir. 
It  does,  liowever,  appear  by  another  exhibit,  that  on  this 
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1816.  same  20th  of  March,  John  C.  Cuyler  was  appointed  guardian 
v^,^-s„,-^-  of  the  infant,  to  appear  and  taiie  care  of  his  interest  in  the 
HiiiT  premises.  I  should  think,  however,  that  his  appointment 
Ten  Fyck  ^^^  ^^'^^  *"^  '°"g  delayed.  The  statute  in  this,  as  in  other  par 
ticulars,  discovers  great  solicitude  for  the  rights  of  the  infant 
heirs  of  the  deceased.  It  says,  "  That  in  all  cases  where  a 
petition  shall  l>e  presented  by  any  executors  or  administrators 
for  the  sale  of  the  real  estate,  &c.,  the  Court  should  appoint 
a  discreet  and  substantial  freeholder  to  be  guardian,  for  the 
sole  purpose  of  appearing  for,  and  taking  care  of,  the  interest 
of  the  infant,  iii  the  proceedings  therein."  Here  had  been  a 
petition  presented,  the  accounts  exhibited,  an  order  for  pub- 
lication passed  and  executed,  a  day  for  appearance  given 
and  passed  by,  and  on  the  very  day,  and  almost  eo  instanti, 
that  the  sale  was  decreed,  the  guardian  is  appointed.  Surely, 
this  was  not  an  appointment  sufficiently  early  to  meet  the 
intention  of  the  statute,  and  to  enable  him  to  watch  over  the 
regularity  and  accuracy  of  all  the  previous  proceedings.  A 
stranger  to  the  case,  it  cannot  be  supposed  that  the  guardian 
could  have  had  due  time  for  examination  of  the  accounts, 
and  of  the  requisite  vouchers,  and  of  the  state  of  the  real 
property,  its  situation  and  its  value,  or  could  have  duly  de- 
liberated thereupon,  as  his  new  and  important  trust  demanded. 
If  any  such  examination  was  had,  it  must  have  been  in  the 
f*113]  *hurry  and  agitation  of  the  moment.  It  must  have  been  per- 
formed in  the  most  superficial  and  careless  manner,  or  alj 
these  singular  accounts  and  proceedings  could  not  have 
passed  without  a  single  criticism  or  objection.  That  they 
did  so  pass,  is  evident  from  the  order  itself,  which  states  the 
appearance  of  the  administrators,  and  no  other  appearance, 
and  adjudges  the  balance  due  to  the  administrators  as  claimed 
by  them  to  the  utmost  cent. 

But  we  are  not  left  to  inference  on  this  point.  We  have 
the  testimony  of  the  guardian  himself,  who  says,  he  was 
appointed  at  the  request  of  the  administrators ;  that  hp  was 
never  notified  to  attend  the  Court  of  Probates,  nor  presented 
with  any  account  or  statement  whatever,  in  respect  to  the 
estate  or  the  administrators  ;  that  he  never  made  any  exam- 
ination of  the  accounts  or  of  the  estate,  and  never  paid  any 
attention  to  the  proceedings  of  the  Court  in  relation  to  the 
subject,  because,  he  says,  he  was  given  to  understand  that 
he  was  to  incur  no  responsibility,  and  to  be  at  no  trouble  in 
the  business. 

In  this  way  were  all  the  salutary  provisions  of  the  statute, 
anxiously  made  to  guard  the  rights  of  infants  from  invasion 
and  fraud,  disregarded  and  "  set  at  nought."  It  is  difficult 
to  contemplate  such  a  case  without  the  strongest  emotions 
It  was  a  perversion  of  the  regular  administration  of  justice 
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and  the  principles  of  this  Court  and  the  safeljf  of  private  1816. 
right  require  that  it  should  be  publicly  known,  that  such  ^^^-~.y—^^ 
conduct  is  not  to  be  endured.  I  do  not  mean,  however,  to  Hakt 
implicate  the  moral  character  of  the  judge.  I  am  perfectly 
sensible,  that  in  the  course  of  judicial  business.  Courts 
cannot  be  responsible  for  the  order  and  regularity  of  pro- 
ceedings. The  parties  always  take  these  things  at  their 
peril.  The  Court  usually  waits  until  some  point  or  some 
objection  is  raised  for  decision,  and  presumes  every  thing 
correct,  until  the  contrary  be  shown.  The  judge,  in  this 
case,  no  doubt,  took  the  accounts  upon  the  party's  oath, 
*without  further  inquiry,  as  no  objection  appeared,  and  he  *  1 14  | 
certainly  slumbered  as  to  the  appointment  of  a  guardian. 
But  if  the  Court  of  Probates  was  wanting  in  vigilance,  the 
party  was  wanting  in  duty.  It  was  the  duty  of  the  admin- 
istrators, in  this  case,  to  see  that  their  accounts  were  correct ; 
that  an  inventory  was  filed  ;  that  publication  of  the  order  to 
show  cause  was  duly  made  ;  that  a  guardian  was  timely  ap- 
pointed ;  and  that  he  was  duly  notified  of  the  proceedings, 
and  of  the  time  and  place  to  show  cause.  Nothing  of  this 
kind  took  place,  and  the  omission  affords  just  ground  to  infer 
a  deliberate  design  in  the  administrators  to  stifle  all  inquiry. 
The  order  for  the' sale  of  the  real  estate  having  been 
obtained,  the  administrators  gave  four  weeks'  notice,  in  one 
of  the  Albany  newspapers,  of  the  sale  to  take  place  at 
Albany,  on  the  4th  of  May,  1802.  This  was  the  only  notice 
that  was  given,  though  the  real  estate  of  Hart  lay  in  the 
counties  of  Washington,  Scoharie,  Montgomery,  and  the  then 
county  of  Onondaga,  as  well  as  in  the  city  and  county  of 
Albany.  The  ordinary  sagacity  which  a  man  applies  to  his 
own  private  concerns  would  have  discerned  that  such  a 
notice  was  insufficient  to  bring  home  the  knowledge  of  the 
sale  to  the  inhabitants  of  those  counties,  who  might  be 
acquainted  with  the  lands,  and  wished  to  be  concerned  in 
the  purchase.  We  know  that  a  Mr.  Stewart  had  many  years 
before  expressed  a  wish  to  buy  the  Shenesborough  lots,  and 
offered  security.  (See  McKinley's  letter,  exhibit  No.  3.) 
Nor  was  this  all.  The  form  of  the  notice  was  still  more 
defective.  Instead  of  giving  any  information,  even  in  what 
counties  the  lands  lay,  still  less  of  any  description  of  the 
particular  situation,  nature,  or  quality  of  the  lands,  the 
notice  was  only  that  "  all  the  real  estate  whereof  Henry  Hart, 
late  of  the  town  of  Kingsbury,  in  the  county  of  Washington, 
died  seised,  would  be  exposed  to  sale  at  auction,  at  t^^e 
Tontine  Coflee-house,  at  Albany,  on  the  4th  of  May."  I 
do  think  that  this  notice  was.  in  itself,  a  breach  of  trust. 
It  was  exposing  the  property  to  *extreme  jeopardy.  If  [  *  115  j 
information  did,  in  fact,  reach  any  of  the  inhabitants  of  the 
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1816.  counties,  accompanied  with  an  understanding' of  the  actua 
,_i»— s^— ^_^  property  to  be  sold,  it  was  owing  to  some  casualty  or  good 
Makt  fortune,  not  imputable  to  the  notice  itself.  It  is  surprising 
Ten  Eyck.  ^^^^^  ^^^  Sacrifice  was  not  greater.  That  very  advantageous 
speculations  upon  the  property  were  made  is  proved  beyond  all 
contradiction.  I  shall  not  go  into  the  particulars  There 
were  several  hundred  dollars  lost  to  the  estate,  on  the  sale  of 
three  bonds  perfectly  secured  by  mortgage ;  and  the  purchasei 
was  the  son  of  Ten  Eyck,  who  observed,  some  days  before 
the  sale,  that  he  thought  a  speculation  might  be  made. 
There  were  enormous  losses  on  the  saje  of  the  property  at 
Skenesborough,  Kingsbury  Royal  Grant,  and  Butlersbury 
The  son  of  Ten  Eyck,  who  acted,  part  of  the  time,  as  auc- 
tioneer, expressed  his  dissatisfaction,  and  even  disgust,  at 
some  parts  of  the  sacrifice.  The  sales  were  adjourned  to 
the  12th  of  May,  and  a  fresh  notice  was  given,  specifying 
the  military  lots  to  be  sold,  but  this  notice  was  not  published 
in  the  papers  until  the  day  preceding  the  sale,  and  the 
property  specified  therein  was  sold,  as  on  the  former  day,  at 
the  same  enormous  undervalue.  Seven  military  lots  pro- 
duced only  the  sum  of  sixteen  hundred  and  fifty  dollars. 

I  am  not  forgetful  of  what  was  said  upon  the  argument, 

as  to  the  obscurity  and  imperfection  of  these  military  titles. 

But  why  were  they  hurried  to  market  on  such  defective  or 

short  notice,  and   before   the   state  of  the  titles  had  been 

skilfully  examined  and  accurately  ascertained  ?  It  was   the 

duty  of  the  administrators  to  have  caused  the  titles  to  have 

been    previously    explored.     They  had  all    the   means   of 

knowledge.     They  were  concerned  in  the  original  purchases, 

in  1783,  or  early  in  17S4,  and  Van  Rensselaer  wa.s  afterwards 

made  the  depository  of  a  great  number  of  military  titles, 

belonging  to  him.  Ten  Eyck,  and  Hart,  and  from  which  he 

had,  at  his  own  pleasure,  selected  the  titles  now  exposed  to 

[  *  1 16  ]       sale.     There  never  was  a  case  in  which  *the  duty  was  more 

If  an  admin-  clear  and  pressing  on  the  trustee,  to  understand  the  title  he 

an  unirue  ac-  was  to  Sell,  and  not  to  cxposo  it  as  clouded  and  doubtful,  to 

count    of   the  the  hazard  of  speculation.     There  never  was  a  case,  in  all 

personal  estate    .i  i       /*  ri         *  i     i       -.i 

of  the  intestate,  the  auuals  01  our  Lourts,  surrounded  with  so  many  circum- 
to  the  Court  of  stances  to  show  that  the  property  was  rashly  and  wantonly 
(hereby  fraudu-  dcvoted  to  destruction.  There  can  be, no  doubt,  therefore, 
entiy  obtains  an  from  evcry  view  of  the  transaction,  that  the  administrators 
"aie^of  the  re<u  must  answer  in  damages  for  all  the  loss  sustained  by  this 
estate,  he  must  unnecessary  and  unjust  sale  of  the  real  estate. 
coHnt°for  the  3.  The  last  point  which  remains  to  be  considered,  is  in 
personal  effects  respect  to  the  rule  or  measure  of  damages, 
statement,  but  is  The  charges  which  have  been  made  out  against  the  de- 
Miswerable  for  fendants  are  all  torts  and  breaches  of  trust.  They  differ 
sold.  essentially  from  cases  of  damage  founded  on   brea/^-'i'is  o* 
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contract.     Here  has  been  a  continued   series  of  bad  faith,        1816. 
and   it   is  requisite   to  the  character  of  public  justice,  and  v._^--v-«w 
for  example's  sake,  that  the  injured  party  should  be  com-        IUrt 
pletely  indemnified,  and  that  the  other  should   answer  for     tzn  Ey:K. 
all    the    consequential   damages  resulting  from   the    fraud. 
This   is   a  fundamental   principle  in  sound  jurisprudence,  ^ord^ng'  to'  the 
{Kaimes's  Eq.  vol.  1.  p.  97.)     The  civil  law  and  the  French  value  of  suci. 
law  declared  this  to  be  the  rule ;  (1  Domai.  b.  3.  tit.  5.  '§>  2.  [hetimeoffi'iiug 
No.  8.  p.  407.  409.  411.  426.)  and  it  is  easy  to  illustrate  it  the  bill  againsl 
by  cases  in  the  English  Courts. 

In  an  action  of  trover  at  law,  for  the  conversion  of  a 
chattel,  it  is  admitted,  that  the  jury  may  give  special  dam- 
ages beyond  the  original  value  of  the  chattel.  (^Fisher  v. 
Prince,  3  Burr.  1363.  Whitten  v.  FuUcr,  2  Black.  Rep. 
902.)  In  the  case  of  Ivie  v.  Me,  (1  Atk.  429.)  the  de- 
fendant was  charged  with  a  breach  of  trust,  in  concurring 
in  the  sale  of  an  annuity  to  the  plaintiff's  prejudice.  Lord 
Hardwicke  said,  that  where  a  trustee  had,  in  a  corrupt  or 
unfair  manner,  been  guilty  of  a  breach  of  trust,  tiie  Court 
would  sometimes  compel  the  trustee  to  make  satisfaction 
to  the  utm.ost.  But  as  the  defendant  in  that  case  had  not 
*acted  with  unfair  motives,  he  only  decreed,  that  he  should,  [  *  117  ] 
at  his  own  charge,  replace  the  stock  by  purchasing  another 
annuity  of  the  like  nature  and  value.  Indeed,  it  is  a  set- 
tled principle  in  this  Court,  that  where  a  trustee  sells  stock 
contrary  to  his  trust,  the  cestui  que  trust  is  entitled,  at  his 
election,  to  have  the  stock  replaced,  or  the  produce  of  it, 
with  the  highest  interest.  (Bosiock  v.  Blackeney,  2  Bi-o.  653. 
Buller,  J.,  Pocock  v.  Reddington,  5  Vesey,  800,  and  Long 
V.  Stewart,  note  ib.) 

In  the  application  of  these  principle?,  we  are  authorized 
to  say,  that  where  the  land  in  which  the  plaintiff  has  an 
equitable  title,  exists  in  the  representatives  of  Van  Rensselaer, 
it  ought  to  be  conveyed.  But  where  the  land  has  been  sold, 
as  in  some  cases,  by  Van  Rensselaer  alone,  and  in  others,  by 
the  administrators,  under  the  orders  of  the  Court  of  Pro- 
bates, they  must  answer  for  the  value,  not  as  it  existed  at  the 
time  of  the  sale,  for  that  would  not  be  an  indemnity,  and 
would  be  too  great  an  indulgence  to  fraudulent  breaches  of 
trust,  but  for  the  value  of  the  land  as  it  existed  at  the  com- 
mencement of  the  suit,  if  not  at  the  time  of  taking  the 
account  by  the  master.  I  have  rather  preferred  the  era  of 
the  filing  of  the  bill,  as  sufficient  to  afford  an  indemnity, 
though  I  observe  the  Courts  of  law,  even  on  contracts  to 
replace  stock,  have  directed  the  jury  to  assess  damages,  to 
the  price  of  stock  at  the  day  of  trial,  if  the  market  price  of 
it  had  risen  in  the  mean  time.  {Shepherd  v.  Johnson,  2 
X/irf.  211.    McArthurw.  Seaforth,2  Taunto7i,251.)     The 
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1816.       plaintiff  cannot  be  accused  of  any  unreasonable  delay  in 
\.^^-s^-„^  bringing  his   suit.     His   intancy  must   have   continued   to 
Hart        within   two  or  three  years  of  the  filing  of  the  bill,  and  that 
TekEyck.    *^''^®  ^'^*  short  enough  for  a  young  heir,  deprived   of  all 
resources,  to  seek  redress  by  pacific  means  ;  and  those  failing, 
to  prepare  for  such  an  arduous  undertaking  as  a  suit  of  this 
magnitude.     When  ,  the    suit  was   brought,   he   cannot  be 
supposed  to  have  asked  for  more  than  the  property  itself,  or 
[*  lis]       its  then  equivalent  in  *value.     That  value,  with  the  interest 
on  it  down  to  this  time,  will  give  the  indemnity  sought  for. 
The  principles  of  the  decree,  as  extracted  from  this  opin 
ion,  will,  accordingly,  be  to  the  following  effect: — 

1 .  That  Ten  Eyck  be  charged  for  all  the  goods  and  chat- 
tels of  Hart,  (including  lumber,)  not  contained  in  the  in- 
ventory, identified  and  proved  by  the  testimony  already, 
taken  in  the  cause,  or  which  may  hereafter  be  given  before 
the  master,  to  have  belonged  to  Hart  at  the  time  of  his 
death,  and  which  the  said  defendant  shall  not  show  affirm- 
atively, by  proof,  to  have  been  lost,  or  otherwise  not  to  have 
come  to  his  possession  without  his  default. 

2.  That  he  be  charged  with  the  foUowihg  debts,  specified 
in  his  account  of  the  debts  due  to  the  estate  of  Hart,  unless 
he  can  discharge  himself,  by  proof,  as  aforesaid,  viz  : — 

John  Doty,        £755 

Henderson  ^  fVaites, 11   13     4 

JVicholas  Van  B.ensselaer,     ....  83 

Bloon, 8     0 

Micajah  EUicott 1   12     0 

Henry  Sherman, 13     0 


£22  10     0 


3.  That  he  be  charged  with  the  moneys  admitted  to  have 
been  received  by  him  in  the  account  annexed  to  his  answer, 
filed  in  the  suit  of  Aaron  Hart,  in  September,  1799,  and  not 
credited  in  the  account  annexed  to  his  answer  in  this  suit. 

4.  That  he  be  charged  with  all  the  rents  proved  to  have 
been  received  by  him,  and  not  credited  in  his  account  in 
this  Court,  and  particularly  with  the  rents  received  from 
Ralph  Schenck,  in  wheat,  from  1789  to  1802,  at  the  market 
value,  when  received. 

[*  119  ]  *5.  That  he  be  charged  with  interest  on  all  the  goods  and 

chattels  for  which  he  shall  be  charged  as  aforesaid,  to  be 
computed  from  the  first  of  February,  1790,  on  the  then 
value ;  and  with  interest  on  all  the  moneys  and  wheat  for 
which  he  shall  be  charged  as  aforesaid,  from  the  time  they 
were  respectively  received. 
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6.  That  the  account  between    Fan  Rensselaer  and    the  1816. 
estate  of  Hart  be  stated  anew,  and  corrected  in  the  manner  v_>»->.,.-n»_' 
following,  that  is  to  say,  that  all  the  charges  contained  in  the  Hart 
debit  side  of  his  account  annexed  to  the  answer,  and  not  ^ks  ^ETri 
supported    by   competent  and  sufficient  proof  out   of  the 

answer,  be  disallowed ;  and  that  those  charges  in  the  same, 
which  are  supported  by  written  or  other  proof,  be  allowed 
to  the  extent  of  such  proof,  and  no  further;  that  the 
balance  due  on  the  note  of  the  20th  of  May,  1784,  given 
for  final  settlement  notes,  be  liquidated  and  reduced  to  tiie 
market  value,  in  gold  and  silver,  of  such  notes,  on  the  15th 
of  April,  1785,  when  the  balance  due  thereon  was  struck; 
that  the  charges  for  lands  furnished  Isaac  Lyile  be  reduced 
to.  the  sum  of  125  dollars,  and  to  be  considered  as  paid  on 
the  4th  of  March,  1789,  when  Van  Rensselaer  received  the 
certificate  ;  that  the  final  settlement  certificates  mentioned  on 
the  credit  side  of  that  account,  as  having  been  received  in 
1791,  be  credited  at  their  real  value  at  that  time;  that  the 
credits  for  the  7^  soldiers'  rights,  and  upon  the  sales  of 
the  Sacondaga  lands,  be  wholly  omitted  ;  and  that  the  rep- 
resentatives of  Van  Rensselaer  be  charged,  in  the  account 
so  to  be  adjusted,  with  the  moneys  received  by  him  on  the 
proceeds  of  the  sales  of  the  auction,  in  1802;  that  the 
balance,  if  any,  that  shall  be  found  upon  such  adjustment 
to  exist  against  Van  Rensselaer,  be  paid  by  the  defendants, 
who  are  his  representatives,  with  interest  thereon,  from  the 
1st  of  Jiine,  1802. 

7.  That  Van  Rensselaer  be  charged  with  the  value  of  the 
lands  contained  in  the   Sacondaga  patent  of  the   25th  of 
May,  1787,  and  not  conveyed  by  him  to    2'ew  Eyck  and 
'Affright,  in  pursuance  of  the  orders  of  Hart,  and  including       [  *  120  j 
the  surplus  of  acres,  if  any  there  be,  in  the  patent,  beyond 

the  .3,880  acres  specified  in  the  patent,  and  that  the  value 
be  ascertained  as  the  same  lands  are  worth,  without  im- 
provements, in  September,  1808,  and  that  his  estate  be  also 
charged  with  interest  on  that  value  from  that  time. 

8.  That  the  representatives  of  Van  Rensselaer  convey  to 
the  plaintiff,  in  fee,  1,200  acres  of  land,  held  in  his  name, 
at  his  death,  in  lots  1,  2,  3,  4,  5  and  6,  in  Madrid,  in  the 
county  of  St.  Ztawrence,  to  be  conveyed  as  so  much  land  in 
common  with  the  other  lands  owned  by  Van  Rensselaer,  at 
his  death  ;  but  if  a  good  title  to  those  Jands  cannot  now  be 
given  by  the  representatives  of  Van  Rensselaer,  that  they 
then  account  to  the  plaintiff  for  the  value  of  an  undivided 
right  to  twelve  hundred  acres  in  those  lots,  in  September, 
1808,  with  interest  from  that  time. 

9.  That  the  plaintiff  elect  six  lots  out  of  the  military  lots 
held  by  Van  Rensselaer,  on  the  5th  of  June,  1786,  as  derived 

95 


i-M  CASES  IN  CHANCERY. 

1816        f''0'n  purchases  made  by  the  intestate,  or  Edwaid  Cumpstoh ' 

^^.^'^s^'",—^  and  that  the  representatives  of  Van  Rensselaer  convey  the 

Hakt        lots  so  elected  to  the  plaintiff  in  fee ;  but  if  no   good  titles 

Ten  Eyck     ^°  ^^^^  "^'^^  ^^"  "°^^  ^^  given  by.  his  representatives,  or  the 

same  cannot  clearly  be  ascertained  for  the  purpose  aforesaid, 

that  the   said  representatives  then  pay  to  the  plaintiff  the 

average  value  in   September,  1808,  with  interest  from   that 

time,  of  six  military   lots,   of  good  quality,  in  a  wild  state, 

and  with  a  good  title. 

10.  That  an  inquiry  be  made,  by  the  master,  into  the 
quality  and  title  of  each  of  the  51  lots,  for  which  the  rights, 
or  transfers,  were  held  by  Van  Rensselaer  on  the  5th  of 
June,  1786,  so  far  as  the  same  can  now  be  ascertained. 

11.  That  Ten  Eyck,  and  the  representatives  of  Van 
Rensselaer,  be  charged  with  the  difference  between  the  price 
which  the  lands  sold  by  them,  at  auction,  in  May,  1802, 
actually   produced,   an(J    the   value    of  the   same   lands  in 

y  *  121  ]  September,  1808,  independent  of  any  improvements  *made 
between  May,  1802,  and  September,  1808,  together  with 
interest  on  that  value,  from  the  time;  and  that  the  said 
defendants  be  allowed  a  ratable  deduction  from  this  charge, 
from  such  parts  (if  any)  of  the  military  lands  then  sold,  as 
they  can  show,  by  satisfactory  proof,  did  not  belong  to  the 
intestate  at  his  death. 

12.  That  the  defendants  be  charged  with  the  difference 
between  the  price  which  the  bonds  and  mortgages,  men- 
tioned in  the  pleadings,  produced  at  the  auction,  in  May, 
1802,  and  the  real  value  of  tbe  same  at  that  time,  having 
reference  to  the  rate  of  interest  and  the  time:  of  payment ; 
and  that  they  be  charged  with  interest  on  such  difference 
from  that  time. 

13.  That  an  inquiry  be  made,  whether  Van  Rensselaer 
obtained  any,  and  what,  grants  of  land  for  all,  or  any  part, 
of  the  surplus  class-right  of  1,120  acres,  beyond  the  3,880 
acres  in  the  Sacondaga  patent,  and  whether  the  representa 
tives  of  Van  Rensselaer  can  make  a  good  title  therefor ;  and 
if  not,  then  what  was  the  value  of  the  lands  so  obtained  for 
these  surplus  rights  in  September,  1808,  with  interest  on  that 
value  from  that  time. 

14.  That  a  reference  be  made  to  a  master,  to  take  and 
state  an  account  between  the  parties,  and  to  make  inquiries 
on  the  principles  of  this  decree ;  and  that  all  the  testimon) 
and  exhibits  in  the  cause  may  be  used  as  testimony  on  such 
reference,  together  with  such  further  testimony  as  the  par- 
ties, or  either  of  them,  may  think  proper  to  furnish;  and 
that  the  parties,  and  the  master,  have  leave  to  apply,  at  any 
time  during  the  progress  of  the  reference,  for  further  direc* 
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tions ;  and  that  the  question  of  costs,  and  all  further  questions, 
lie,  in  the  mean  time,  reserved,  (a) 

(a)  The  defendants  entered  an  appeal  from  this  decree ;  and  the  Court 
far  til  t  Correction  of  Errors,  by  its  decree  of  the  5th  of  April,  1817,  altered  and 
moQined  the  decree  of  the  chancellor  in  several  essential  nartic'ilars 
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1816. 

Hawley 

V. 

Clowes 


*Hawley  against  Clowes. 

[Followed,  51  Wis.  281.] 
An  injunction  to  stay  waste  between  tenants  in  common  lies,  in  special 
cases  ;  as  to  prevent  one  tenant  in  common,  in  possession,  from  cut- 
ting down  timber  growing  on  the  land,  and  not  wanted  for  the  neces- 
sary use  of  the  farm. 


[*I22] 


THE  bHl  prayed  for  a  partition  of  land,  and  for  an  in-  February  6th. 
lunction  to  stay  waste  in  cutting  down  and  carrying  away 
the  timber.  It  stated,  that  the  plaintiff  and  defendant  own- 
ed the  land  as  tenants  in  common,  in  equal  undivided  moi- 
eties, and  that  the  defendant  is  in  the  actual  possession  of 
the  whole  by  himself,  or  his  tenant,  and  is  cutting  down  the  ^ 

timber,  and  threatening  to  persevere  ;  but  admitted  the  plain- 
tiff's title  as  tenant  in  common. 

An  injunction  was  granted  on  filing  the  bill,  which  was 
sworn  to. 

The  defendant,  in  proper  person,  moved  .to  dissolve  the 
injunction,  on  the  ground  that  an  injunction  to  stay  waste 
between  tenants  in  common  will  not  lie,  and  cited  Good- 
wyn  v.  Spray,  {Dicliens,  667.)  in  1786,  and  Smallman  v. 
Onions,  (3  Bro.  621.)  But  if  the  motion  could  not  be 
granted  in  toto,  he  then  moved  that  he  might  have  liberty 
to  carry  off  the  wood  already  cut  before  the  service  of  the 
process. 

No  answer  was  put  in. 

Buel,  contra. 

The  Chancellor.  The  injunction  must  be  modified,  injuncnoa.to 
so  as  to  confine  it  to  timber  then  standing  and  growing  on  tween^^enanu 
the  premises,  and  not  wanted  for  the  necessary  use  of  the  "  common,  in 
farm.  The  last-cited  case  admitted  the  authority  of  the  '°  '*^^' 
*Court  to  grant  the  writ  between  tenants  in  common,  in  spe-  [  *  123  ] 
cial  cases,  as  where  the  defendant  was  sworn  to  be  insol- 
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1816.  ^^iit  J  ^^^  Lord  Eldon,  in  the  subsequent  cases  of  Hole  v 
^,,^~-.^—,„^  Thomas,  (7  Vesey,  589.)  and  of  Tworl  v.  Tworl,  (16  Fe^ey, 
Hawlei  128.)  admitted  the  propriety  and  necessity  of  this  power  in 
Clowes  ^^^  Court,  between  tenants  in  common,  where  the  waste  was 
destructive  to  the  estate,  and  not  within  the  usual  and 
legitimate  exercise  of  enjoyment.  The  case,  therefore,  of 
the  exercise  of  this  power,  must  rest  in  sound  discretion ;  it 
is  not  a  case  of  a  want  of  jurisdiction.  Here  is  a  bill  fr*r 
partition,  and  pending  the  suit  it  appears  to  be  extremely  fix 
that  the  tenant  in  common  in  possession,  should  not  be  per 
mitted  to  strip  the  land  of  its  timber.  It  is  destructive,  in 
many  cases,  of  the  value  of  the  estate,  and  not  consistent 
with  a  prudent  enjoyment  by  the  real  owner.  The  statute 
of  rV.  2.  13  Edw.  I.  c.  22.  (sess.  10.  ch.  6.)  gives  an  action 
of  waste  by  one  tenant  in  common  against  another.  It  is^ 
therefore,  an  injury  recognized  by  law,  and  the  remedy  by 
injunction  is  applicable  to  every  species  of  waste,  it  being  to 
prevent  a  known  and  certain  injury  ;  this  remedy  is  peculiarly 
proper  and  appropriate  pending  a  bill  for  partition  of  the 
very  land.  It  comes  within  the  equity  of  the  statute,  (of 
sess.  10.  ch.  50.  s.  29.)  which  prohibits  a  defendant,  pend- 
ing a  suit  for  the  land,  from  making  waste,  and  directs  the 
Court,  where  the  suit  is  pending,  to  prevent  it.  The  injunc- 
tion, therefore,  under  the  above  modification,  must  be  con- 
tinued until  answer,  and  further  order. 

Injunction  continued. 
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*In  the  matter  of  Daniel  Perkins,  a  lanatic. 

[Followed,  2  Paige  174;  9  Id.  41T.] 

An  inquisition  of  lunacy,  taken  abroad,  or  in  another  state,  is  not  sufG- 
cient  to  authorize  a  sale  of  the  lunatic's  estate,  for  his  maintenance ; 
but  it  is  sufficient  to  warrant  the  issuing  a  new  commission  here,  and 
may,  perhaps,  be  sufficient  ground  or  evidence  to  warrant  an  inquisi- 
tion here,  on  such  new  commission. 


Ilf    THE    Mv 

TEE    01- 

Perkins 


PETITION  of  Jonathan  Perkins,  stating  that  Daniel  Febrmry  Btn. 
Perkins,  now  of  Bridgeivater,  in  Massachusetts,  had  been 
there  duly  found,  by  inquisition,  a  lunatic,  and  that  the 
petitioner  had,  by  the  competent  authority  in  that  state, 
been  appointed  guardian  of  the  person  and  estate  of  the  lu- 
natic. That  the  -lunatic  had  no  property,  except  about  70 
acres  of  land  lying  in  Madison  county,  in  this  state,  and 
worth  about  1,000  dollars,  and  that  the  same  yielded  very 
Insufficient  rents  and  profits ;  and  that  it  was  necessary,  and 
he,  therefore,  prayed,  that  the  same  might  be  sold  for  the 
expense  and  maintenance  of  the  lunatic. 

The  Chancellor.  It  is  necessary  that  a  commission  of 
lunacy  issue  here ;  the  inquisition  abroad  was  not  sufficient 
to  authorize  a  sale  of  the  real  estate,  (1  Schoales  8f  Lefroy, 
307.)  The  powers  given  by  the  statute  (sess.  24.  ch.  30.) 
apply  only  to  cases  arising  under  the  authority  of  this  Court. 
Perhaps  the  inquisition  in  Massachusetts  may  be  sufficient 
ground  or  evidence  to  warrant  the  inquisition  here,  accord- 
ing to  what  was  said  in  Gillam's  case,  (2  V^esey,  jun.  587.) 
It  is,  at  least,  sufficient  to  warrant  the  issuing  a  commission  ; 
and  there  is  no  doubt,  from  the  case  ex  parte  Southcote,  (^Amb. 
109.)  that  a  commission  of  lunacy  may  issue  against  a  per- 
son resident  abroad. 

A  commission  was,  accordingly,  issued,  and  was  executed 
at  Albany,  and  the  petitioner  appointed  committee  of  the  - 
*person  and  estate  of  the  lunatic,  on  giving  security  to  the  [  *  125  ' 
value  of  the  real  estate  in  the  county  of  Madison,  and  he 
was  afterwards,  by  an  order  of  the  Court,  founded  on  peti- 
tion and  affidavit,  authojized  to  sell  the  real  estate,  and  di- 
rected to  invest  the  proceeds,  &c.  for  the  maintenance  of 
the  lunatic. 
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1816 

TiCE 

annih  Tice  against  Annin. 

Annin  against  Akin  and  Tice. 

[DiBtingnished,  6  Stew.  (N.  J.)  213.      Applied,  7  Paige  858;  3  Sandf.  Cli.  584. 

If  a  mortgagee  sells  the  equity  of  redemption,  by  execution  at  law,  n 
satisfy  the  mortgage  debt,  and  then  proceeds  at  law  against  the  mort< 
gagor's  person  or  other  property,  to  obtain  the  residue  of  the  debt,  un- 
satisfied by  the  sale  of  the  equity  of  redemption,  or  if  the  whole  debt 
is  satisfied  by  such  sale,  he  must  assign  over  to  the  mortgagor  the  bond 
and  mortgage,  to  enable  him  to  comjjel  the  purchaser  of  the  equity  of 
redemption  to  refund  him  the  debt,  out  of  the  land  mortgaged. 

But  if  the  mortgagee,  by  assigning  the  Whole  debt  and  mortgage  to  the 
purchaser  of  the  equity  of  redemption,  has  put  it  out  of  his  power  to 
assign  them  to  the  mortgagor,  the  debt  will  be  extinguished  in  the 
hands  of  the  purchaser.  The  moi-tgagor,  however,  will  not  be  enti 
tied  to  receive  the  purchase  mopey,  for  the  purchaser  will  be  consid 
ered  as  having  bought  the  land  for  the  price  paid,  subject  to  all  the 
residue  of  the  debt  secured  by  the  mortgage,  beyond  what  was  extin- 
guished by  that  purchase  money. 

This  Court  will  restrain  a  mortgagee  from  proceeding  at  law  to  sell  the 
equity  of  redemption ;  or  put  him  to  his  election,  either  to  proceed  di- 
rectly on  his  mortgage,  or  to  seek  other  property,  (where  the  righta 
of  creditors  do  not  interfere,)  or  the  person  of  the  debtor,  for  .the  satis- 
faction of  the  debt.  ^ 

February  10th.  THE  original  bill  was  filed  on  the  21st  of  June,  1810,  to 
foreclose  a  mortgage  given  by  the  defendant  Annin,  on  the 
1  St  of  August,  1808,  to  secure  the  payment  of  three  bonds, 
for  500  dollars  each.  The  first  bond  had  been  paid ;  the 
principal  and  interest  on  the  second  became  due  the  21st 
of  May,  1810  ;  and  the  principal  of  the  third  vfas  payable  on 
*  126  ]  the  21  St  of  May,  181 1 ,  with  interest.  The  *two  last  bonds 
were  alleged  to  have  become  forfeited  by  reason  of  the  non- 
payment of  the  principal  and  interest  of  the  one,  and  of  the 
annual  interest  of  the  other.  After  the  bill  was  filed,  and 
before  the  defendant  answered,  the  defendant  ofl^ered  to  pay 
the  second  bond,  with  the  costs,  but  the  plaintiif  refused  to 
accept  the  offer,  unless  the  third  bond  was  also  paid ;  though 
the  interest  thereon  was  not  made  payable  at  any  particular 
time,  or  before  the  principal. 

The  cross  bill,  which  was  filed  on  the  23d  of  December, 
1811,  stated,  that  when  the  original  bill  was  filed,  neithei 
principal  nor  interest  was  due  on  the  third  bond.  That  in 
September,  1810,  before  the  answer  in  the  original  suit,  the 
defendant  T^ce  brought  an  action  at  law  on  the  second 
bond,  and  obtained  judgment  in  August,  1811,  on  which  he 
issued  execution,  and  sold  the  mortgaged  premises  to  the 
defendant  Akin,  subject  to  the  mortgage,  fo«  310  dollars 
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That  in  June  or  July,  1811,  Tice  also  brought  an  action  at  1816. 
law  on  the  third  bond,  and  recovered  judgment.  That  the 
sheriff'  executed  a  conveyance  to  Akin,  the  purchaser  under 
the  execution,  and  received  the  310  dollars,  which  he  paid 
to  Tice.  Akin,  under  his  deed,  brought  an  action  of  eject- 
ment at  law  agiimst  Annin,  and  recovered  possession  of  the 
premises ;  that  the  sale  being  subject  to  the  mortgage,  &c., 
A.  ought  to  discharge  the  plaintitf  Annin,  and  pay  to  her 
the  310  dollars^  and  cancel  the  bonds,  &.c.  The  plaintiff 
prayed  an  injunction,  &c. 

Akin  and  Tice  denied  that  the  premises  were  sold  by  the 
sheriff  subject  to  the  bonds  and  mortgage,  but  Akin  admit- 
ted, that  the  sheriff,  at  the  time  of  sale,  stated,  though  not 
to  him  particularly,  the  amount  to  be  raised  on  the  execu- 
tion, and  that  there  was  a  mortgage  on  the  premises,  besides 
the  judgment,  for  700  dollars  ;  but  that  the  sheriff  did  not 
intimate  that  the  money,  on  the  sale,  was  to  be  paid  to  An- 
nin, nor  that  Akin  was  to  satisfy  Tice  for  the  amount  of 
the  execution  and  the  mortgage ;  that  Tice  sold  and  assigned 
*to  him  all  his  interest  in  the  two  bonds,  judgments,  mort-  [  *  127 
gages,  suits,  &c. ;  so  that  he  united,  in  himself,  the  legal 
estate,  by  assignment  from  the  mortgagee,  and  the  equity  of 
ledemption,  by  purchase  at  the  sherifTs  sale,  under  the  exe- 
cution. 

It  was  alleged,  on  the  part  of  Tice  and  Akin,  that  the 
purchase  from  the  sheriff  was  made  subject  to  the  charge  of 
the  third  bond  only ;  and,  on  the  part  of  Annin,  that  Akin 
purchased,  subject  to  the  whole  mortgage  debt.  The  testi- 
mony on  this  point  was,  in  some  degree,  contradictory,  as  to 
what  was  the  declared  understanding  of  the  parties  at  the 
time  of  the  sale  by  the  sheriff;  but  from  the  view  taken  of 
the  case  by  the  Court,  it  is  not  necessary  to  detail  the  evi- 
dence on  this  point. 

Annin  alleged  that  Tice,  by  quitting  his  bill  of  foreclo 
sure,  and  proceeding  at  law  to  a  sale  of  the  equity  of  re- 
demption, under  the  judgment  and  execution,  was  thereby 
bound  to  look  exclusively  to  the  land  for  all  his  debt. 

Akin  said  he  was  wilhng  to  relinquish  his  right  to  the 
land,  on  receiving  the  principal  and  interest  due  on  the 
bonds,  and  the  costs  of  the  several  suits ;  and  to  accept  an 
order  for  500  dollars  on  D.  Delavan,  mentioned  in  the  plead- 
ings, as  so  much  payment. 

Munro,  for  Tice  and  AJcin. 

Riggs,  for  Annin. 

The  Chancellor.      These   causes  were  brought  to  a 
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1315       hearing  together,  and  they  relate  to  one  and  the  ssime  trans- 
v^»-~,^-.^^  action. 

TicE  When  the  cross  bill  was  filed,  there  was  then  pending 

a/kih.       t^^  judgment  and  execution  at  law  on  the  second  bond,  on 

which  there  was  a  credit  of  310  dollars  levied  by  the  sale  of 

[  *  123  ]       the  equity  of  redemption ;  and  there  was  also  pending  *the 

suit  at  law  on  the  third  bond,  and  an  ejectmeiiit  suit  at  law 

by  Akin,  the  purchaser,  and  the  original  bill  in  this  Court, 

and  which  was  then  at  issue.     The  questions  arising  out  of 

this  state  of  things,  are  full  of  embarrassment  an-"!  difficulty. 

If  a  judgment  creditor,  other  than  the  mortgagee,  sells  the 

equity  of  redemption,  the  mortgagor  reaps  the  benefit  of 

that  equity,  by  having  it  apphed  towards  the  payment  of  his 

other  debts,  and  the  mortgage  debt  remains,  without  any 

confusion,  as  a  distinct  and  separate  encumbrance  ;  and  if 

If  a  mortgagee,  the  mortgagee,  in  such  a  case,  should  elect  to  proceed  against 

Writng  toabfii  ^he  Original  debtor  at  law,  instead  of  seeking  to  foreclose  his 

of  foreclosure,  mortgage,  and  should  endeavor  to  collect  his  money  out  of 

his'  money  out  Other  property  of  the  mortgagor,  this  Court  must  either  stay 

of  other  proper-  such  a  proceeding,  or  compel  him,  upon  payment,  to  assign 

gagor,'ws"pro-  ovcr  his  debt  and  security  to  his  debtor,  so  as  to  enable  the 

reeding  will  be  debtor  to  indemnify  himself  out  of  the  mortgaged  premises. 

wiif  be'  compel^  ^he  one  course  or  the  other  would  be  indispensable  to  pre- 

lod  to    assign  vent  the  purchaser  of  the  equity  from  obtaining  and  holding 

and'  mortgage  ^hc  whole  interest  in  the  land,  when  he  purchased,  and  paid 

to    the    mort.-only  the  value  of,  the  equity  of  redemption.     If  the  mortga- 

gagor.  ggg   himself,  as  in  the   present  case,  sells   the  equity  of  re- 


So  if  the  mort- 
gagee himself  oempiion  oy  execuiion  ai  law,  lo  saiisiy  me  very  aeoi  ror 
sells  the  equity  which  the  mortgage  was  taken,  and  he  then  proceeds  at  law 
iry  execution  at  against  the  mortgagor's  person,  or  other  property,  for  the 
'*■*'•  residue  of  the  debt  unsatisfied  by  the  sale  of  the  equity,  or 

if  the  whole  debt  was  satisfied  by  the  sale  of  the  equity,  the 
same  consequence'  must  follow.  He  must,  at  all  events,  on 
being  paid,  assign  over  to  the  mortgagor  the  bonds  and 
mortgage,  to  enable  him  to  compel  the  purchaser  of  the 
equity  to  refund  him  the  debt  out  of  the  land  charged.  If, 
however,  the  mortgagee,  as  in  this  case,  has  put  it  out  of 
his  power  to  assign,  by  placing  the  whole  debt  and  security 
in  the  hands  of  the  purchaser,  a  new  and  greater  difficulty 
arises. 
[  *  129  ]  *To  allow  the  purchaser  to  go  on  and  compel  the  mort- 

But  if  the  gagor  to  pay  the  mortgage  debt  to  him,  and  then  to  compel 
uoTScTca™  ^^'^  *®  assign  over  the  mortgage  to  the  mortgagor,  so  as  to 
assign  over  the  enable  him  to  recover  the  money  back  again,  would  be  an 
rity)  Tbl  'pur-  ^^'^  ^^^  absurd  proceeding.  There  seems  to  be  no  other 
chaser  of  the  alternative,  but  to  consider  the  debt  as  extinguished  in  the 
dlm'^ion'^  w^l  ^ands  of  the  purchaser.  He  purchased  only  the  equity  of 
be. deemed  as  redempti:)n,  and,  of  course,  subject  to  the  mortgage  debi 
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and  his  purchase  of  that  debt  was  nothing  more  than  an  ex-        1816. 
tinguishment  of  the  encumbrance  upon  his  land.  -^-""^x^— .w-* 

I  do  not  feel  myself  at  liberty  to  go  so  far  as  to  say,  that        Tice 
the  plaintiff  in  the  cross  bill  is  entitled  to  the  3X0  dollars,  for       annih. 
this  would  be  rendering  the  whole  suit  and  sale   at  law,  by 
the  mortgagee,  a  mere  farce.     The  sense  of  the  thing  (if  '^^^  ^^^P^; 
indeed  there  be  any  good  sense  in  allowing  the  mortgagee  to  ihe  debt  be- 
himself  to  proceed  and  sell  the  equity,  by  execution  at  law,  ^'"Jj^gul^hed  by 
without  proceeding  on  his  pledge)   is,  that  the  purchaser,  the     purehaso 
Akin,  bought  the  land  for  310  dollars,  subject  to  all  the  resi-  """"^y- 
due  of  the  debt  secured  by  the  mortgage,  beyond  what  was  ex- 
tinguished by  that  purchase  money.     Even   this  point  is  at- 
tended with  great  perplexity.     Unless  the  purchaser  bids 
more  than  the  whole  amount  of  the  debt  charged  on  the  land, 
he,  in  fact,  gives  nothing  for  the  equity.     He  obtains  the 
entire  interest  in  the  land,  merely  for  the  amount  of  the  en- 
cumbrance.    Thus  the  debt,  as  in  this  case,  may  be  1,200 
dollars.     He  bids  310  dollars  for  the  equity  of  redemption, 
and  by  discharging  the  residue  of  the  debt,  or  890  dollars, 
he  acquires  an  unshaken  title.     If  the  equity  of  redemption 
be  of  any  value,  then  the  mortgagor  is,  by  that  Operation, 
devested  of  that  equity,  without  any  consideration.     So,  if 
the  mortgagee  himself  purchase  in  the  equity  at  the  shei-ifFs 
sale,  he  never  bids  beyond  the  amount  of  his  debt,  and  if  he 
can  hold  the  land  against  the  mortgagor,  by  uniting  in  this 
way  the  legal  and  equitable  titles,  he  will  have  acquired   it 
for  the  price  of  his  debt,  and  no  more.     The  equity  of  re- 
demption is  absolutely  sacrificed. 

*The  true  and  only  remedy  for  all  this  mischief  is,  to  pre-      [  *  130  ] 
vent  such  sales  ;  and  I  think  I  shall  be  inclined,  if  the  case 
should  arise  hereafter,  to  prohibit  the  mortgagee  from  pro- 
ceeding at  law  to  sell  the   equity  of  redemption.     He  ought,      A  mortgagee 
in  every  case,  to  be  put  to  his  election  to  proceed  directly  hiyeiecUon^i- 
on  the  mortgage,  or  else  to  seek  other  property,  (if  the  rights  "le"'  ">  proceed 
of  other  creditors  do  not  interpose,)  or  the  person  of  the  moX^ge™  r  tc 
debtor,  to  obtain  satisfaction  for  his  debt.     I  see  no  other  seekotherprop  ' 
way  to  prevent  a  sacrifice  of  the  interest  of  the  mortgagor;  ragor/  ^""Te 
and  it  is  manifestly  equitable,  that  the .  mortgagee  be  com-  ought  not  to  sei; 
polled  to  deal  with  hi%  security,  so  as  not  to  work  injustice.     Jedemp'tion  bj 

To  compel  the  payment  over  to  Annin  of  the  310  dol-  execution  o» 
lars,  would  be  increasing,  by  so  much,  the  price  of  the  land  ""'' 
to  Akin;  and  perhaps  would  be  charging  him- with  a  greater 
price  than  he  intended,  or  would  have  been  willing  to  give 
for  the  land,  or,  perhaps,  than  it  was  worth.  As  the  case 
stands,  I  cannot  interfere  further  than  I  have  suggested.  I 
am  accordingly  of  opinion,  that  the  original  bilf  be  dismissed 
with  costs,  to  be  paid  by  the  plaintiff.  The  plaintiff  went 
on  at  his  own  peril,  after  September,  1810,  when  the  amount 
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1816.  ^^ ^^^  second  bond  and  costs  were  refused :  and  e.s  he,  aftei 
v^x-^,.-^  that  time,  took  another  remedy  by  an  action  at  law,  and  has 

I'KCK  since  disabled  himself  from  proceeding  by  assigning  over 
the  mortgage  to  Aki7i,  and  as  Akin  cannot  proceed,  since 
he  unites  the  rights  both  of  mortgagor  and  mortgagee,  the 
suit  is  at  an  end  by  the  act  of  the  party  who  brought  it.  I 
am  further  of  opinion,  as  to  the  cross  bill,  that  a  perpetual 
injunction  be  granted  as  to  any  further  prosecution  on  the 
second  and  third  bonds,  and  on  any  verdict,  judgment,  or 
execution,  on  either  of  them ;  and  that  the  injunction,  as  to 
the  ejectment  suit,  be  dissolved ;  and  that  no  costs  be  taxed 
by  either  party  as  against  the  other. 

Decree  accordingly 


*  131 1      *Peck  against  C.  Ellis,  impleaded  with  Ellis  and 

Rowland. 

Equity  will  not  interpose  to  enforce  a  contribution  between  wrong-doers ; 
especially  where  they  do  not  stand  in  equal  right,  or  there  is  not  equal ' 
equity  between  them. 

4pranth.  THE  petition  of  the  defendant  Ca/e6  Ellis  stated,  that,  on 
the  20th  January,  1815,  it  was  decreed,  in  this  suit,  that  the 
petitioner,  and  Laac  Rowland,  defendant,  should  convey  to  the 
plaintiflF,  in  fee,  their  right  to  an  undivided  moiety  of  a  lot  ol 
land,  mentioned  in  the  plaintiff's  bill,  and  that  it  be  referred 
to  a  master  to  ascertain  the  value  of  the  saw  logs  and  timher, 
cut  or  carried  away  from  the  lot  by  the  defendants,  or  either 
of  them,  and  that  the  defendants  should  pay  such  value, 
with  the  costs  of  suit.  That,  on  the  12th  August,  1815,  the 
master  reported  that  the  value  of  the  logs  and  timber  taken  and 
carried  away  by  Rowland,  was  890  doUgrs  and  75  cents,  and  the 
value  of  the  other  timber  carried  away  was  75  dollars  and  25 
cents,  amounting  in  the  whole  to  966  dollars.  That  this  re- 
port was  confirmed,  and  an  execution  issued  in  favor  of  the. 
plaintiff,  against  C.  Ellis,  and  Rowland,  for  that  sum,  with 
the  costs,  exceeding  400  dollars.  That  the  execution  was 
levied  on  the  property  of  the  petitioner,  which  was  advertised 
for  sale  by  the  sheriff  of  Saratoga,  on  the  20th  oi  April,  1816 ; 
that  Rowland  resided  in  the  same  county,  and  had  sufficient 
property-  That  on  the  17th  March,  1816,  Rowland,  as  the 
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plaintiff  admitted,  had  paid    him.  the  amount   of  the  exe-        1816. 
culion,  and  that  the  plaintifT paid  the  same  to  James  Thorny-  v^^^-s,--*^/ 
son,  Esq.,  for  a  debt,  and  also  assigned  over  the  execution  to        Peck 
him.     That  this  assignment,  as  the  petitioner  was  informed,        ellis. 
was  made  for  the  benefit  of  Rowland,  and  the  *sheriff  had       r  *  132  ] 
been  directed  to  collect  the  whole  amount  of  the  petitioner, 
though  he  ought  not  to  be  liable  for  more  than  his  propor- 
tion of  the  costs  of  the  suit,  provided  Rowland  was  able  to 
pay  the  residue.     The  petitioner  prayed  for  an  order  direct- 
ing the  sheriff  to  collect  the  whole  966  dollars  out  of  the 
property  of  Rowland,  and  just  proportion  of  the  costs  only 
from  the  petitioner,  &.c. 

The  affidavit  of  Rowland  stated,  that,  on  the  31st  of  Octo- 
her,  1808,  he  purchased  of  C.  Ellis,  200  pine  trees,  for  saw- 
ing, which  stood  on  the  lot  mentioned,  which  contained  200 
acres  ;  that  Ellis  affirmed  that  one  half  of  the  lot  belonged  to 
him  ;  that  the  price  of  the  trees  was  100  dollars,  part  of  which 
sum  had  been  paid.  That  C.  Ellis  showed  Rowland  where 
the  trees  were  to  be  cut,  none  of  which  were  removed  before 
the  1st  of  December,  1808;  and  on  that  day  Roivland  pur- 
chased of  C.  Ellis  his  moiety  of  the  lot,  for  200  dollars,  and 
C  Ellis  gave  him  a  deed  accordingly,  with  warranty,  and 
also  a  covenant  to  indemnify  Rowland  against  what  C.  Ellis 
alleged  to  be  an  unfounded  claim  of  his  brother-in-law  to  the 
lot.  The  contract,  which  was  produced,  recited  the  pur- 
chase, and  that  Peck,  the  plaintiff,  had  threatened  that  if 
any  person  cut  timber  on  the  lot,  or  occupied,  he  would  file 
a  bill  in  chancery  for  an  injunction ;  and  thereupon  C  Ellis 
covenanted,  that  he  woiild  indemnify  Rowland  against  the 
said  bill  or  injunction,  and  of  and  from  all  costs  and  charges 
I  arising  in  consequence  thereof,  and  would  defend  the  suit 
in  chancery,  at  his  own  proper  costs  and  charges ;  and  that 
if  the  title  proved  bad,  the  bond  given  for  the  purchase  money 
should  be  void,  and  any  money  paid  thereon  be  refunded. 
That  Rowland,  by  the  agreement,  was  to  have  the  200  trees 
clear,  on  paying  the  price  of  the  land ;  that  after  the  pur- 
chase, he,  Rowland,  continued  to  cut  trees  from  the  land  as 
owner ;  that  Thompson  held  the  assignment  of  the  decree 
and  execution,  as  trustee,  for  the  hene&t  ol  Rowland,  and'in 
order  to  collect  the  money  of  C.  *Ellis ;  that  any  money  [  *  133  ' 
paid  by  R.  to  T.  had  no  relation  to  the  decree  or  the  assign- 
ment. That  C.  Ellis  had  said  to  the  sheriff  that  he  had  no 
property  to  satisfy  the  execution ;  and  Rowland  said,  that  if 
he  paid  any  part  of  the  damages  or  costs,  under  the  decree, 
he  was  assured  the  money  would  be  lost. 

The  answers  of  C.  Ellis,  and  /.  Rowland,  to  the  bill  of 
the  plaintiff,  were  also  read  at  the  hearing  of  the  petition. 
The  former  said  he  was  ignorant  of  the  purchase  of  the  lot 
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1816.  by  the  plaintiff,  except  from  vague  reports.  That  the  deed 
>_^-s^-^  to  him  was  executed  without  any  knowledge  of  any  claim 

Peck  of  the  plaintiff.  That  when  he,  afterwards,  sold  to  Rowland 
he  informed  him,  that  he  had  heard  that  the  plaintiff  had 
made  some  pretensions  to  the  lot,  but  that  he,  C.  E.,  believed 
he  had  abandoned  them. 


Elms. 


Woodworth,  for  the  petitioner. 
Henry,  contra. 

The  Chancellor.  Though  the  present  application  be-by 
petition,  it  is  in  the  nature  of  a  bill  filed  by  one  defendant 
against  another,  for  contribution,  or  to  have  the  damages  in 
the  execution  equally  apportioned  and  levied. 

By  the  decree  in  the  original  suit  against  these  parties,  as 
co-defendants,  they  were  made  jointly  responsible  for  the 
damages  assessed  for  cutting  timber,  and  the  decree  on  that 
point  appears  to  have  been  taken  as  of  course,  without  ob- 
jection. There  was  no  question  raised  as  to  the^  joint  re- 
sponsibility of  the  defendants.  The  petition  is,  therefore,  to 
be  considered  as  presented  in  a  case  in  which  the  defend- 
ants were  equally  and  justly  chargeable,  as  it  respected  the 
plaintiff,  with  the  damages  for  taking  his  property  wrongfully 
and  under  fraudulent  pretences,  without  title.  It  is  always 
immaterial,  in  such  cases,  as  it  regards  the  rights  of  the  plain- 
[  *  134  ]  tiff,  which  of  the  defendants  appropriated  *to  himself  the 
greater  part,  or  the  whole  of  the  emoluments  of  the  trespass. 
Each  is  answerable  for  the  entire  damage. 

The  apphcation  proceeds  upon  the  admission  of  this  prin- 
ciple, and  of  the  correctness  of  the  decree,  and  it  is  made  for  an 
apportionment  of  the  damages,  between  the  defendants,  in 
respect  to  each  other,  and  on  the  ground  that  the  timber  was, 
in  fact,  taken  and  enjoyed  exclusively  by  Rowland. 

But  it  appears  to  me,  that  as  well  on  the  special  circum- 
stances of  this  case,  as  on  general  principles,  the  motion 
ought  not  to  be  granted. 

1 .  Rowlajid  purchased  200  pine  trees  for  saw  logs,  of  C. 
Ellis,  in  October,  1808,  for  100  dollars,  and  paid  hirti  part  of 
the  money;  and  when  he  purchased  the  land,  in  December 
following,  the  residue  of  the  purchase  money  due  for  the 
trees  was,  by  agreement,  merged  in  the  price  of  the  land. 
,  There  is,  then,  independently  of  any  other  consideration,  a 
just  claim  by  Rowland  upon  Ellis,  for  indemnity  against  the 
decree,  to  the  amount  of  the  trees  so  purchased  and  paid 
J  for.  But  Rowland  produces  a  covenant  of  indemnity  given 
at  the  time  of  his  purchase,  and  for  the  express  purpose  o', 
meeting  this  anticipated  claim  of  Peck.  The  covenant  recite*' 
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tnat  Peck  had  threatened  that  if  any  person  should  cut  timber,       igio. 
or  occupy  the  lot,  he  would  file  a  bill  in  chancery,  and  obtain  an  ^^..^n^-*^ 
injunction,  and  it  then  provides  that  Ellis  will  indemnify  Row-        Peck 
land  "  from  the  said  bill  of  injunction,  and  of  and  from  all  costs       g^us^ 
and  charges  arising  in  consequence  thereof,  and  will  defend  the 
said  suit  in  chancery  at  his  own  proper  costs  and  charges." 
I  cannot  perceive  any  equitable  claim  that  Ellis  can  have  to 
tlie  interference  of  this  Court  in  his  favor,  as  to  the  costs  of  the 
suit  in  this  Court.     They  are  expressly  within  his  covenant  of 
indemnity ;  and  the  claim  of  Rowland  to  indemnity  under 
this  covenant,  for  the  damages  assessed  by  the  decree,  for 
using  the  timber,  appears  to  me  to  be  strongly  supported. 
The  covenant  seems  to  have  been  intended  against  the  suit 
at  large.     *It  was  against  "  the  bill  or  injunction."     It  was       [  *  135  ] 
from  "  all  charges  arising  in  consequence  thereof."     It  was 
"  to  defend  the  suit  in  chancery  at  his  own  costs  and  charges." 
Roivland  was  a  purchaser  for  a  full  consideration.     He  had 
heard  of  the  claim  of  Peck,  and  he  was  assured  by  Ellis  that 
it  was  utterly  groundless ;  but,  for  greater  caution,  he  took 
not  only  a  deed  with  a  general  warranty,  but  an  express  cov- 
enant of  indemnity  against  any  suit  in  chancery  founded  on 
that  claim.     Rowland  intended  to  be  saved  harmless  in  the 
use  and  enjoyment  of  the  land,  and  of  this  very  timber.     The 
covenant  expressly  anticipated  a  charge  for  the  cutting  of 
timber,  and  in  the  spirit,  if  not  under  the  legal  construction, 
of  that  instrument,  he  ought  to  be-  protected  by  Ellis  from 
the  damages  awarded  by  that  decree.     It  is,  at  least,  a  case 
so  favorable  for  Rowland,  that  I  do  not  think  this    Court 
ought  to  interfere  specially,  and  direct  an  apportionment  of 
the  damages  between  the  two  defendants  to  be  made,  in  levy- 
ing the  execution. 

2.  These  are  grounds  peculiar  to  this  case,  and  they  are 
very  much  strengthened  by  general  considerations  applicable 
to  every  case  of  this  kind ;  for  the  defendants  are  charged 
with  the  value  of  the  timber  in  the  character  of  joint  tres- 
passers taking  the  mesne  profits. 

Caleb  Ellis  purchased  the  land  of  James  Ellis  fraudulently; 
and  with  intent  to  defeat  the  prior  equitable  title  oiPeclc. 
When  he  sold  the  land  to  Rowland,  he  was  conscious  of  the 
fraud,  and  yet  he  assured  Rowland,  that  the  claim  of  Peck 
was  unfounded  and  abandoned.  Rowland  was  no  party  to  the 
original  fraud,  and  might  not  have  believed  it.  Ellis  was 
guilty  of  fraud,  both  as  it  respected  Peck  and  Rowland.  If 
both  (iefendants  were  chargeable  with  fraud,  as  they  un- 
doubtedly were,  yet  there  was  all  possible  difference  in  the 
demerit  of  e^ch,  and  in  the  nature  and  degree  of  the  fraud 
imputable  to  both.  The  fraud  in  Rowland  was  legal,  or  con- 
structive fraud ;  .but  in  Ellis  it  was  actual  fraud,  in  the  first 
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1816.      instance,  and,  afterwards,  in  the  *deception  practised  upoi\ 
^..^~^-^,,^  Boivland,  by  which  he  was  led  to  purchase  the  land,  and  to 
Peck         use  the  timber  as  his  own,  when  the  right  was  in  another. 
(;j^'j;,j.        I  doubt  whether  a  Court  of  equity  has  ever  aided   one  tortr 
feasor  against   another,   in  the  apportionment  of  damages 
jointly  assessed,  even   though  they  stood  equal  in  wrong; 
but  I  am  satisfied  the  Court  has  never  interfered  where  the 
party  seeking  its  aid  is  solely  and  deeply  guilty,  and  was  the 
cause  of  leading  the  other  defendant  to  buy  an  unsound  title. 
If  any  interference  was  proper,  in  this  case,  it  would  be  to 
charge  the  damages  exclusively  upon  Ellis;  though  where 
several  persons  are  each  strictly  chargeable  with  damages,  it 
might  impair  the  just  remedy  of  the  injured  party  to  limit  the 
recovery  to  any  one  defendant. 
Contribution  is       The  principle  of  contribution  is  equality  in  bearing  a  com- 
bciweM    °de^  ™°'^  burden ;  but  equality  is  not  equity  between  two  defend- 
feiidanis  stand-  ants  who  Stand  on  such  different  ground.     They  must  sta-nd 
wc'"  '**""''  in  aqualijure,  or  the  rule  does  not  apply.     A  Court  of  law 
will  now  sustain  an  action  for  contribution  between  two 
debtors  or  sureties,  under  an  implied  assumpsit  arising  from 
the  knowledge  and  operation  of  the  general  principle  that 
There  is  no  con-  equality  is  equity.     But  a  Court  of  law  will  not  sustain  an 
tween""    ioint  3-<^tion  between  two  joint  trespassers.     In  Merryweathsrn  v. 
trespassers    at  Nixan,  (8  Term  Rep.   186.)  it  was  held,  that  if -4.  recover 
'^"''  in  tort  against  B.  and  C,  and  levy  the  whole  damages  on 

one,  that  defendaint  cannot  sue  the  other  for  contribution.  I 
aor,  it  seems,  in  am  not  apprized  of  any  decision  in  chancery  to  the  contrary, 
equity.  j^j  Philips  V.  Biggs,  (Hard.  164.)  a  bill  was  filed  by  one 

of  the  sheriffs  o{ Middlesex  against  the  other,  for  contribution, 
in  a  case  where  the  damages  had  been  levied  on  one  for  an 
escape  suffered  by  both,  and  the  Court  of  Exchequer  con- 
sidered it  a  case  of  the  first  impression,  and  doubted,  and  no 
decision  appears  to  have  been  made.  But  in  the  late  case  of 
Lingard  v.  Bromley,  (1  Ves.  &f  Beame,  117.)  the  master  of 
the  rolls  observed,  that  where  entire  damages  are  recovered 
j  *137  ]  against  *several  defendants  for  a  tort,  a  Court  of  justice  will 
not  interfere  to  enforce  contribution  among  the  wrong-doers. 
In  Deering  v.  Earl  of  Winchelsea,  in  the  exchequer,  (2  B. 
Sf  Puller,  270.)  Lord  Ch.  B.  Eyre  gave  a  very  able  opinion 
on  this  subject.  He  seemed  to  admit,  that  if  one  defendant 
was  the  author  of  the  loss  for  which  contribution  was  claimed, 
he  was  not  entitled  to  any,  because  it  was  the  maxim  that 
a  man  must  comp  into  equity,  in  respect  to  such  a  demand, 
"  with  clean  hands."  He  placed  the  whole  doctrine  of  con- 
tribution on  the  ground  that  the  parties  were  in  equal  right, 
and  had  equality  of  equity  in  respect  to  the  burthen.  But 
the  present  case  is  not  within  the  reach  of  this'doctrine ;  for 
the  original  purchase  of  the  200  trees,  and  the  subsequent 
108 


CASES  IN  CHANCERy.  131 

covenant  of  indemnity  against  the  suit,  and  the  actual  fraud        1816. 
of  the  one  defendant,  which  was  the  cause  of  the  decree,  are  v^^-n^-**^ 
facts  which  destroy  tiie  pretence  of  any  equality  of  equity  be-        Peck 
tween  the  defendants,  and  show  that  the  whole  charge  ought,        elms 
in  justice,  to  rest  on  the  petitioner.     There  are  many  cases 
in  which  persons  may  be  all  liable  to  a  third  party,  and  yet 
ought  not,  in  equity,  to  bear  the  burthen  equally  among 
themselves.     (1  Ves.  fy  Beame,  117.) 

The  civil  law,  like  the  decision  in  the  K.  B.  which  I  have 
cited,  would  not  allow  any  action  for  contribution  between 
defendants  condemned  in  damages  for  a  joint  offence,  or 
cause  of  action  arising  ea;  (ZcZic^o.  The  defendant  on  whom 
the  whole  was  levied  had  no  remedy  over.  The  law  would 
not  recognize  any  of  the  rights  or  obligations  of  copartner- 
ship in  an  association  for  mischief.  Si  ex  dolo  communi  con- 
ventus  prastiterit  tutor,  negue  mandanda  sunt  actiones,  neque 
utilis  competit :  quia  proprii  delicti  pcsnam  subit :  qua  res  in- 
dignum  eum  fecit,  ut  a  cateris  quid  consequatur  doli  partici- 
bus :  nee  enim  ulla  societas  maleficiorum,  vel  communicatio 
justa  damni  ex  malejicio.  {Dig-  27.  3.  1.  14.)  Nee  societas, 
aut  mandatum  flagitiosa  rei,  ullas  vires  habet.  (Dig.  18.  1. 
35.  2.)  But  Pothier  *{Trait.  des  Obi.  No.  282.)  considers  [  *  138 
these  as  rather  scrupulous  principles  of  the  Roman  lawyers, 
and  says,  that  the  French  law  is  more  indulgent,  and  gives 
an  action  to  one  co-trespasser  who  has  paid  the  whole  debt, 
and  he  puts  it  on  the  same  principle  as  a  contribution  be- 
tween co-sureties.  I  doubt  much  of  the  wisdom  of  this  in- 
dulgence. Public  poUcy  speaks  loudly  ag&.inst  it.  There 
would  be  no  safety  to  property  if  a  large  combination  of 
trespassers  were  entitled  to  the  assistance  of  Courts  of  justice 
in  the  apportionment  of  the  damage.  The  knowledge 
that  each  individual  is  responsible  for  the  whole,  constitutes 
the  great  check,  (a)  Where  the  contribution  is  asked  for 
between  parties  jointly  convicted  of  fraud,  I  should  then, 
at  leasf,  prefer  the  doctrine  of  the  civil  law,  and  the  sanction 
it  has  received  from  the  stern,  unaccommodating  morality 
of  Lord  Ifenyon.  It  appears  to  me  more  congenial  with  the 
spirit  and  genius  of  a  Court  of  equity,  not  to  lend  an  encour- 
aging aid  to  parties,  to  apportion  between  them,  by  a  nice 
-and  calculating  hand,  the  penalty  of  their  injustice.  But 
it  is  evident  that  •  the  rule  even  of  the  French  law  applies 
only  to  the  case  of  two  defendants  charged  with  a  common 
debt  arising  ex  delicto,  and  standing  equal  in  the  transaction 

(ffl)  Evans,  in  Ms  notes  to  a  translation  of  the  treatise  of  Pothier,  gives  a 
prefere  ice  to  the  French  law  on  this  point,  and  considers  the  Roman  jurists 
as  ovei  scmpulous ;  but  he  seems  not  to  advert  to  the  policy  of  the  rule  of 
tlie  Roman  and  English  law.     (2  Evans's  Path.  80.) 
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1816.      in  relation  to  each  other     On  no  other  possible  ground  can 
the  equity  of  contribution  arise. 

In  every  view,  therefore,  which  I  have  taken  of  this  case, 
I  am  of  opinion  that  the  motion  ought  to  be  denied. 

Petition  refused. 


[  *  139  ]  *Ferguson  against  Smith  and  others. 

The  service  of  a  svhpmna  on  the  husband  alone  is  good  against  both  hus- 
band and  wife,  and  he  must  answer  for  both ;  but  if  the  plaintiff  seeks 
relief  out  of  the  separate  estate  of  the  wife,  the  service  must  be  also  on 
her,  and  she  may  put  in  her  separate  answer. 

April  23d.  MOTION  by  Garr,  for  the  defendant  Juliana  Smith,  to 

set  aside  a  decretal  order  for  the  sale  of  mortgaged  premises, 
and  under  which  k  sale  had  been  made,  but  no  conveyance 
executed.  The  affidavit  stated,  that  subsequent  to  the 
giving  of  the  mortgage  to  Marks,  the  premises  had  been 
conveyed  to  her  with  the  assent  of  her  husband,  and  that 
the  equity  of  redemption  was  in  her ;  that  she  had  not  been 
served  with  a  subpcBua  to  appear,  and  that  her  husband  had 
now  absconded  and  left  her,  and  that  she  was  willing  to  re- 
deem the  premises  by  paying  off  the  mortgage  debt,  and 
bringing  the  money  into  Court. 

J.  Strong,  contra,  showed  by  affidavit,  that  the  process 
was  served  on  the  husband,  and  that  it  was  understood,  and 
so  charged  in  the  bill,  that  the  deed  from  Maries  was  taken 
in  the  wife's  name,  to  secure  the  property  from  her  husband's 
creditors,  and  that  the  purchase  money  was  paid  out  of  his 
property. 

The  Chancellor.  The  general  rule  is,  that  the  service 
of  a  subpoena  against  husband  and  wife  on  the  husband  alone, 
is  a  good  service  on  both,  and  the  reason  is,  that  the  husband 
and  wife  are  one  person  in  law,  and  the  husband  is  bound  to 
answer  for  both.  (  Wyatt's  Pr.  Reg.  402,  403.  Gilbert's  For 
Rom.  41,  42.  1  Harris.  Ch.  Practice,  207.)  But  where 
the  plaintiff  is  seeking  relief  out  of  the  separate  estate  of  the 
wife,  i  has  been  deemed  necessary,  in  a  late  case,  (9  Vesey, 
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488.)  that  the  wife  should  be  served.     Here  *the  right  of        1816. 
redemption  is  exclusively  in  the  wife,  and  her  husband  has  v.^-^,^-**^ 
absconded ;  she  asks   only  for  an   opportunity  to   redeem,         Ham 
and  I  think  it  ought  to  be  granted.     If  she  had  alleged  any     scHJinR. 
defence,  I  should  have  been  also  inclined  to  have  granted 
her  leave  to  put  in  a  separate  answer,  but  she  admits  the 
demand,  and  only  asks  for  leave  to  redeem  the  mortgage. 

The  motion  is  granted,  on  her  bringing  into  Court,  in  four 
weeks,  the  debt  and  interest,  tdgether  with  the  costs  accrued 
prior  to  the  decretal  order  of  sale. 

Motion  granted. 


Ham  against  Schuyler  and  others. 

In  ejectment  causes,  where  the  title  at  law  is  admitted,  or  no  discovery 
is  sought  for,  to  aid  a  defence  at  law,  an  injunction  will  be  granted 
upon  terms  only,  so  as  to  leave  the  paity  to  proceed  to  trial  and  judg- 
ment at  law. 

THE  bill  was  for  specific  performance  of  a  parol  contract      May  6ft    'J 
to  execute  a  lease  for  three  lives.     No  discovery  was  prayed 
for.     An  action  of  ejectment  was  pending  at  law  ;  and  the 
bill  prayed  for  an  injunction,  which  was  granted  in  1814. 
An  answer  was  not  yet  put  in  by  the  defendants. 

Henry,  for  the  defendants,  moved  for  a  modification  of 
the  injunction,  so  far  as  to  permit  the  plaintiffs  to  proceed  to 
trial  and  judgment  at  law,  and  no  further.  He  cited  Wyatfs 
Pr.  Reg.  250.  252.     Hind's  Practice,  597. 

Woodworth,  contra. 

The  Chancellor.  The  bill  proceeds  on  the  ground, 
that  the  plaintiffs  havje  no  defence  at  law,  and  no  discovery 
*is  sought  to  aid  any  such  defence.  The  claim  is  purely  [  •  1 4  \ 
equitable,  and  there  is  no  good  reason  why  the  defendants 
should  not  be  at  liberty  to  proceed  to  trial  and  judgment  at 
law.  This  appears  to  be  the  practice ;  and  the  Court,  gen- 
erally, imposes  further  terms  to  prevent  trouble  and  delay, 
before  an  injunction  is  granted  in  ejectment  cases,  where  no 
discovery  is  sought,  and  the  title  at  law  is  admitted.  {Hinde's 
Ch.  Practice,  585.  591.) 

Motion  granted. 
Ill 
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CoDD  against  Codd. 

Whether  this  Court  will  grant  a  writ  of  suppUcavit,  to  protect  a  ir.arried 
woman  from  violence  threatened  to  her  by  her  husband,  liy  compejling 
him  to  give  sureties  to  keep  the  peace  ?  QuiEre. 

Such  a  writ  will  not  be  granted  where  the  menaces,  &c.,  sworn  to,  were 
8  years  befoi-e  the  application  for  the  writ,  during  which  interval  the 
husband  was  absent  from  the  state,  and  had  lately  returned ;  but  the 
Court,  under  the  circumstances  of  the  case,  ordered  that  the  wife  should 
have  the  exclusive  custody,  care  and  direction  of  the  children,  and  that 
the  husband  should  not  be  permitted  to  visit  them  except  under  the  di- 
rection of  one  of  the  masters  of  the  Court. 

jfajfSlst.  THE  bill,  which  was  for  a  divorce,  stated  the  marriage  of 

the  parties  in  Ireland,  in  1799;  their  removal  to  this  state  in 
the  same  year ;  that  they  have  five  children  ;  that  the  plain- 
tiff is  entitled  to  a  large  real  estate,  and  the  defendant  has 
no  property  of  his  own.  That  he  is  intemperate,  and  of  a 
violent  temper,  and  treated  the  plaintiff  and  her  childien 
cruelly;  that  he  has  attempted,  by  threats  and  coercion,  to 
make  her  dispose  of  her  property  for  his  use.  That  in  1 808, 
they  agreed  to  a  separation,  and  conveyed  the  property  to 
trustees  ;  and  which  was  since  vested  in  T".  A.  Emmet,  by  a 
[*142]  decree  of  this  Court;  that  in  1813,  the  defendant  *gave  a 
power  of  attorney  to  T.  A.  E.  to  use  his  name,  &.C..  That 
the  defendant  left  the  plaintiff  in  1809,  and  went  to  the  south, 
and  has  not  since  seen  or  assisted  his  wife.  That  the  de- 
fendant has  now  returned,  and  revoked  the  power  of  attor- 
/ney,  and  committed  adultery,  &c.  The  bill  prayed  that  the 
plaintiff  might  be  protected  in  her  person  and  property,  and 
that  the  defendant  might  be  restrained  from  intermeddling 
with  the  care  and  education  of  the  children,  and  that  the. 
marriage  might  be  dissolved. 

The  petition  accompanying  the  bill  stated,  that  the  plain- 
tiff was  apprehensive  of  personal  insult  and  violence,  and 
mjury  to  her  person  and  papers,  and  prayed  for  a  writ  of 
swpplicavit,  to  protect  her  person  and  property,  and  children 
from  insult  and  injury  pending  the  suit,  and  that  the  defend- 
ant be  restrained  from  intermeddling  with  her  real  estate, 
and  that  the  exclusive  care  of  the  children  be  confided  to 
her.  This  petition  was  attended  with  her  affidavit  annexed, 
giving  a  history  of  their  marriage  life,  and  of  successive  acts 
of  the  defendant  of  menace,  violence,  and  cruelty,  towards 
her  and  her  children,  from  1800  to  1808,  when  he  left  the 
state.  That  he  returned  in  March  last,  and  that  the  plain- 
tiff and  her  children  b^ve  been  obliged  to  live  in  a  state  of 
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seclusion  and  secrecy,  from  a  dread  of  his  violence.     Acer-       1816. 

tificate  of  Dr.  MNevin,  and  of  John  G.  Bogert,  wasanntxed,  ^.^i-v--*.^ 
in  favor  of  the  fitness  of  the  plaintiff  to  have  charge  of  her        Codd 
children.  Coiin 

J.  V.  N.  Yates,  for  the  plaintiff. 

The  Chancellor.  There  is  no  act  of  violence  or  danger- 
ous threat  charged  since  the  return  of  the  defendant  injo 
this  state,  in  March  last,  and  those  which  are  charged  are  of 
the  date  of  1808.  There  does  not  appear,  then,  to  be  suffi- 
cient ground  for  the  extraordinary  interference  of  this  Court, 
pending  the  suit,  to  hold  the  defendant  to  bail,  *to  keep  the  [*  143  ] 
peace,  under  a  writ  of  suppUcavit,  after  the  lapse  of  so  many 
years  since  the  injuries  complained  of.  In  Clavering's  case, 
(2  P  Wms.  202.)  and  in  King  v.  King,  (2  Ves.  578.)  the 
interposition  of  the  Court  in  this  way  was  where  life  was 
sworn  to  be  in  danger.  But  I  do  not  mean  to  say  that  the 
affidavit  need  to  go  that  length,  but  the  danger  to  person- 
al safety  must  appear  to  be  serious  and  imminent.  In 
Heyn's  case,  (2  Ves,  Sf  Beanie,  182.)  the  wife  swore  to  the 
apprehension  of  great  bodily  injury  ;  and  in  the  case  ex  parte 
King,  {Amb.  333.)  to  an  assault  and  battery,  and  apprehen- 
sion of  further  ill  usage.  Still,  if  a  case  proper  for  such  a 
writ,  under  the  above  cases,  was  made  out,  I  should  hesitate 
about  granting  it.  Why  should  not  the  party  apply  to  a 
justice  of  the  peace  to  bind  the  other  to  his  good  behavior  ? 
It  was  said,  in  Clavering's  case,  that  the  master  of  the  rolls 
generally  refused  the  writ,  and  directed  the  party  aggrieved  to 
justices  of  the  peace.  The  application  in  Heyn's  case,  which 
is  the  only  very  modern  case  I  have  met  with,  was,  by  the 
exhibition  of  articles  of  peace,  under  the  stat.  of  21  Jac.  I. 
c.  8.,  which  recognizes  such  a  process  of  the  peace  from 
chancery,  and  regulates  it ;  but  that  statute  has  not  been 
re-enacted  here. 

The  other  part  of  the  prayer  of  the  plaintiff  can  be  granted 
without  much  difficulty,  for  it  is  very  apparent  that  the  care 
and  custody  of  the  children  should,  for  the  present,  be  vested 
in  the  plaintiff;  and  the  act  (sess.  38.  ch.  221.)  gives  the 
Court  special  power  in  such  cases. 

The  following  order  was  thereupon  entered :  "  Ordered, 
that  the  custody,  care  and  education  Of  the  children  of  the 
petitioner  be,  until  further  order,  confided  to  the  said  peti- 
tioner exclusively,  and  that  the  defendant  shall  not,  until  further 
order,  be  permitted  to  visit  the  said  children,  except  under 
the  direction  of  one  of  the  master-s  of  this  Court." 
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*WiGGiNS  and  BoERUM  against  Armstrong,  Doty  and 
Marshall. 

[Approved,  2  Edw.  414;  8  Paige  189.    Followed,  Hopk.  366;  4  Johns.  Ch.  677,  686.] 

A  creditor  at  large,  or  before  judgment,  is  not  entitled  to  the  interierence 
of  this  Court,  by  ii^unction,  to  prevent  the  debtor  from  disposing  of  hi» 
-property  in  fraud  of  such  creditor. 

Juru  I2ih.  THE  bill  stated,  that  the  defendant  Doty,  on  the  24th  of 
October,  1815,  purchased  of  the  plaintiffs  goods  to  the  value 
of  1,262  dollars  and  55  cents,  on  a  credit  of  six  months, 
which  sum  was  now  due.  That  the  defendant  Daty,  in  1815, 
gave  the  plaintiffs  his  note  for  1,255  dollars,  for  other  goods 
sold,  and  which  note  was  due,  and  a  balance  thereon  unpaid 
of  609  dollars  and  18  cents.  That  W.  and  S.  Green  lately 
became  endorsers  of  sundry  notes  for  the  defendants  to 
4,000  dollars,  who,  to  secure  them,  in  February  last,  exe- 
cuted to  them  a  judgment  bond  for  4,000  dollars,  on  which  a 
judgment  was,  at  the  time,  entered.  That  the  defendant 
A.  then  became  endorser  for  D.,  on  the  notes  aforesaid,  and 
exonerated  W.  and  S.  Green,  who  assigned  the  judgment  to 
the  defendant  A.  That  D.,  in  October  last,  recommended 
the  defendant  M.  to  the  plaintiffs  for  the  purchase  of  goods, 
and  M.  purchased  goods  of  the  plaintiffs  to  1 ,627  dollars  and 
9  cents,  on  a  credit  of  6  months.  That  the  notes  endorsed 
by  the  defendant  ^.  have  been  reduced  to  1,800  dollars. 
That  M.  and  D.  are  embarrassed,  and  to  defraud  the  plain- 
tiffs, D.,  in  collusion  with  A.  gave  a  judgment  to  A.  for 
15,000  dollars,  in  March  last,  and  M.  and  D.,  in  collusion 
with  A.,  have  jointly  given  a  judgment  to  A.  for  18,000  dollars, 
in  March  last.  That  the  plaintiffs  have  commenced  suits 
against  D.  and  M.,  but  have  not  yet  obtained  judgment.  That 
the  two  last  judgments  were  voluntary,  and  without  considera- 
[*  145]  tion,  *and  with  intent  to  defraud  the  plaintiffs.  The  plain- 
tiffs prayed  for  relief,  and  for  an  injunction  against  proceed- 
ing on  the  judgments  by  execution,  &c. ;  and  an  injunction 
was  granted. 

No  answer  had  been  put  in  by  the  defendants. 

June  loth,  Emott,  for  the  plaintiffs,  now  moved  to  dissolve  the  m 
junction,  on  the  ground  that  the  plaintiffs  are  not  judgment 
creditors,  and  have  not  obtaiiied  any  lien  on  the  property  of 
the  defendants,  and.  therefore,  have  no  right  to  question  the 
judgments.  He  cited  Mitford,  114, 115.  Cooper's  Eq.  PI 
149.  1  P.  Wms.  445. 
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Brackett,  contra,  contended,  that  the   Court  has  juris-        1816. 
diction  to  stay  execution,  though  the  plaintiffs  have  not  pro-  n_^-n,-*»„ 
ceeded  to  judgment;  and  cited  6  Vesey,  689.  Wiggins 

Armstronq 

The  Chancellor.  This  is  the  case  of  a  creditor  on  simple 
contract,  after  an  action  commenced  at  law,  and  before 
judgment,  seeking  to  control  the  disposition  of  the  property 
of  his  debtor,  under  judgments,  and  executions,  upon  the, 
ground  of  fraud.  My  first  impression  was  in  favor  of  the 
plaintiffs ;  but  upon  examination  of  the  cases,  I  am  satisfied 
that  a  creditor  at  large,  and  before  judgment  and  execution, 
cannot  be  entitled  to  the  interference  which  has  been  granted 
in  this  case.  In  Angell  v.  Draper,  (1  Vern.  399.)  and  Shirley 
V.  Watts,  (3  Aik.  200.)  it  was  held,  that  the  creditor  must 
have  completed  his  title  at  law,  by  judgment  and  execution, 
before  he  can  question  the  disposition  of  the  debtor's  prop- 
erty; and  in  Bennet  v.  Musgrave,  (2  Ves.  51.)  and  in  a  case 
before  Lord  Nottingham,  cited  in  Balch  v.  Wastall,  (1  P. 
Wms.  445.)  the  same  doctrine  was  declared,  and  so  it  is 
understood  by  the  elementary  writers.  (Mitford,  115. 
Cooper,  Equ.  PI.  149.)  The  reason  of  the  rule  seems  to 
be,  that  until  the  creditor  has  *established  his  title,  he  has  [  *  146  ] 
no  right  to  interfere,  and  it  would  lead  to  an  unnecessary, 
and,  perhaps,  a  fruitless  and  oppressive  interruption  of  the 
exercise  of  the  debtor's  rights.  Unless  he  has  a  certain 
claim  upon  the  property  of  the  debtor,  he  has  no  concern 
with  his  frauds.  On  the  strength  of  settled  authorities,  I 
shall,  accordingly,  grant  the  motion  for  dissolving  the  in- 
junction. 

Motion  granted. 
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Fort 

ragusin.  Fort  against  Ragusin  and  Barker. 

This  Court  will  order  a  witness  to  be  examined  de  hene  esse  in  a  caus^ 
thougli  no  answer  lias  been  put  in,  if  the  necessity  for  tailing  his  depo. 
sition  is  satisfactorily  shown  by  affidavit. 

June  isth.  ANTHON,  for  the  plaintiff,  moved  for  an  order  to  ex- 
amine Francisco  Toone,  de  bene  esse,  as  a  witness  on  the  part 
of  the  plaintiff,  on  an  affidavit  of  the  witness,  stating  that 
he  is  not  a  resident  of  New-York,  and  is  a  mariner,  and  has 
concerns  which  require  his  immediate  attendance  at  the 
Havannah ;  that  he  has  been  prevented  from  returning  to 
the  Havannah,  from  whence  he  lately  came,  at  the  request 
of  the  solicitor  and  agent  for  the  plaintiff,  in  order  to  give 
testimony  in  this  cause,  and  that  he  is  about  to  return  to  the 
Havarinah ;  that  the  plaintiff  is  absent  from  this  state,  and 
he  has  been  informed  by  the  counsel  for  the  plaintiff,  and 
believes,  that  his  testimony  will  be  material  for  the  plaintiff 
The  defendants  had  not  yet  put  in  their  answer. 

T.  A.  Emmet,  contra,  objected,  on   the  ground  that  this 
[  *  147  ]       *was  nbtdone  iti  this  Court,  until  after  issue  joined,  or  upon  a 
bill  to  perpetuate  testimony. 

The  Chancellor.  It  would  seem  that  the  present  ap- 
plication is  warranted  by  the  practice  of  this  Court ;  and  we 
know  thata  similar  practice  has  long  prevailed  in  the  Courts 
of  law.  The  same  reasons  which  support  the  practice  in 
the  Courts  of  law,  would  support  it  here. 

In  the  case  of  Bagnold  v.  Green,  which  was  as  early  as 
the  reign  of  Elizabeth,  (1  Dickens,  2.  Carey,  48.)  upon 
a  suggestion  merely,  without  affidavit,  that  if  certain  persons 
should  die,  their  death  would  be  very  prejudicial  to  the> 
plaintiff,  a  commission  was  issued  to  examine  witnesses  for 
the  plaintiff,  though  the  defendant  had  not  put  in  his  answer. 
In  the  late  case  of  Shelly,  (13  Vesey,  56.)  after  bill  filed, 
and  appearance,  but  no  answer,  on  suggestion  tliat  the  de- 
fendant, who  was  an  infant,  was  kept  out  of  the  way,  so  that 
the  plaintiff  was  not  in  a  situation  to  bring  his  cause  to  a 
hearing,  and  on  motion  to  examine  witnesses  de  bene  esse, 
the  chancellor  said,  he  should  have  no  doubt  in  granting  the 
application,  though  it  did  not  come  within  any  of  the  three 
cases,  of  witnesses  of  the  age  of  70  years,  witnesses  quitting 
the  kingdom,  or  of  a  fact  depending  on  a  single  witness. 

In  addition  to  these  cases,  we  have  it  laid  down,  in  a  lata 
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treatise  on  the  principles  and  practice  of  the  Court,  (2 
Maddock,  202.)  that  after  suit  commenced,  but  before,  in 
the  regular  course  of  proceedings,  the  witnesses  can  be 
examined,  if  their  testimony  is  likely  to  be  lost,  the  Court 
will  grant  a  commission  to  examine  such  witnesses  de  bene 
esse. 

Every  motion  of  this  kind  must  be  supported  by  affidavit, 
disclosing  sufficient  reasons  arising  out  of  the  necessity  of 
the  case.  This  has  been  done  in  the  present  instance ;  and 
I  am,  accordingly,  of  opinion,  that  the  motion  ought  to.'  be 
granted. 

Motion  granted. 


1816. 


Ekadt 

V. 

Waldrob. 


*Bradt  against  Waldron  and  Waldron. 


[  *  148  ] 


In  injunction  lies  against  a  mortgagor,  in  possession  of  the  mortgaged 
premises,  to  stay  waste. 


THE  bill  was  filed  by  the  plaintiff,  a  mortgagee,  for  an 
injunction  to  stay  waste  in  cutting  timber 'on  the  mortgaged 
premises,  "whereby  the  land  would  become  an  insufficient 
security  for  the  debt.  There  was  no  suit  pending  for  a 
foreclosure. 


June    6th. 


The  Chancellor.  An  injunction  lies  against  a  mort- 
gagor in  possession  to  stay  waste.  The  Court  will  not  suffer 
him  to  prejudice  the  security.  (Dick.  Rep.  75  3  Atk. 
210.  237     3  Veseyj  105.) 


Injunction  granted. 
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1816. 

Depeyster 

■  geIVes.  Depeyster  fl!g-am5i  Graves  and  others. 

If  all  the  defendants  are  implicated  in  the  same  charge,  the  answer  of  all 
will,  in  general,  be  required,  before  an  injunction  will  be  dissolved 
but  if  the  defendant  on  whom  the  gravamen  of  the.charge  rests  has  ful- 
ly answered,  that  may  be  sufficient ;  but  where  the  answer  of  all  the 
defendants  can  and  ought  to  come  in,  yet  if  the  plaintiff  does  not  take 
the  requisite  steps,  with  all  reasonable  diligence,  to  expedite  his  cause, 
the  injunction  may  be  dissolved. 

As  where  an  injunction  had  been  granted  to  stay  a  suit  at  law,  and  some 
of  the  defendants  have  answered,  but  the  plaintiff  has  neglected,  for 
nine  months,  to  take  any  steps  to  compel  the  other  defendants  to  ap- 
pear and  answer,  or  to  have  the  bill  taken  pro  confeaso  against  them, 
the  injunction  was,  on  motion,  dissolved. 

June  iSfti  THE  bill  was  filed   the  S^th  of  February,  1815,  against 

Graves  and  four  other  defendants,  for  an  account  and  set-off. 
[  *  149  ]  *Graves,  Armitage,  and  Sharp,  three  of  the  defendants,  put 
in  their  answers  on  the  21st  of  September  last,  since  which 
there  had  been  no  proceedings  on  the  part  of  the  plaintiff. 
Worrall  Sf  Williamson,  the  other  two  defendants,  have  been, 
and  still  are,  residents  in  England,  and  the  plaintiff  had 
taken  no  steps  to  compel  them  to  appear,  and  answer,  or  to 
have  the  bill  taken  pro  confesso  against  them. 

A  motion  was  now  made,  on  the  bill,  and  the  answer  of 
the  three  defendants,  to  dissolve  the  injunction,  and  that  the 
bill  be  dismissed. 

T.  A.  Emm.et,  for  the  defendants.  He  cited  1  Har.  Ch, 
Practice,  by  Newland,  315,  316.  548.  Wyatt's  Prac.  Reg 
178.  2  Fowler's  Excheq.  Practice,  27.  1  Fowler's  Excheq. 
Practice,  322.     9  Vesey,  Rep.  512. 

Peter  A.  Jay,  contra.  He  cited  DicJcens,  Rep.  691.  2 
Anst.  Rep.  366. 

The  Chancellor.  The  general  rule  is,  that  an  injunc 
tion  properly  granted  is  not  to  be  dissolved  until  the  answei 
of  all  the  defendants  has  come  in.  {Wyatt's  P.  R.  234 
But  this  rule  has  exceptions,  and  is  subject  to  discretion  and 
modification.  If  both.the  defendants  were  implicated  in 
the  same  charge,  I  should  require  the  answer  of  both,  without 
some  special  reason  to  the  contrary.  If,  however,  the  de- 
fendant on  whom  the  Tea]  gravamen  rested  had  fully  answered 
the  bill,  this  would  probably  be  sufficient,  and  in  many  cases 
the  injunction  will  be  dissolved,  as  against  the  defendants 
who  had  answered.  This  was  done  in  Joseph  v.  Doubleday; 
118 


CASES  IN  CHANCERY.  149 

(1    Ves.   ^  Beame,  497.)  and  in  other   cases,  where   the        lol6. 
answer  of  all  can  and  ought  to  come  in,  the  injunction  will  v^^-s.^-^^ 
be  dissolved,   if  the  plaintiflF  does  not  take  the  requisite    Depeyster 
steps,  with  all  reasonable  diligence,  to  expedite  his  cause,      gkavzs. 
Here  has  been  a  delay  of  nine  months,  *since  the  answer       r  *  1 150  1 
of  the  three  defendants  who  reside  here,  and  who  are  suing       '-  ^ 

at  law  as  ti;ustees  fox  the  creditors  of  the  two  defendants 
residing  abroad,  and  they  have  denied  all  equity  in  the  bill, 
as  far  as  it  rested  in  their  knowledge  or  belief.  The  bill  is 
not  specially  for  a  discovery,  but  for  an  account,  and  for  the 
allowance  of  a  set-off,  which,  if  allowable  at  all,  would 
seem  to  be  equally  so  in  the  action  at  law.  No  steps  have 
been  taken  in  respect  to  the  absent  defendants,  and  no 
excuse  offered  for  the  neglect.  There  is  a  want  of  due 
diligence  in  the  plaintiffs,  since  the  obtaining  of  the  in- 
junction, and  that  is  always  a  cause  for  dissolving  it.  (17 
Vesey,  281.) 

Injunction  dissolved. 
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1816. 

Laksing 

stIrk.  Lansing  against  Starr. 

The  statute  of  limitations  is  a  good  plea  in  bar,  in  this  Court,  as  wtll  aa 
at  law ;  and  where  to  a  suit  at  law  the  defendant  had  pleaded  the  stat- 
ute, and  the  plaintiff  filed  a  bill  of  discovery,  with  a  view  to  enable  him 
to  show  a  promise  within  six  years,  it  was  held  that  the  defendant  waa 
not  bound  to  discover  any  thing  that  would  destroy  the  effect  of  his 
plea  at  law. 

July  2d.  THE  plaintiff  had  brought  an  action  at  law  against  the 

defendant,  as  endorser  of  a  proiiiiSsory  note,  and  the  de- 
fendant pleadied  the  statute  of  limitations.  This  bill  was 
filed  for  a  discovery,  as  to  the  origin  and  consideration  of 
the  note,  and  as  to  payments  made  by  the  drawer,  and  ac- 
knowledgments by  the  defendant,  within  six  years. 

The  defendant  put  in  his  plea  and  answer;  and  as  to  so 
much  of  the  bill  as  sought  a  discovery  respecting  the  making 
and  endorsement  of  the  note,  or  its  consideration,  or  any 
promise  of  the  defendant  to  pay  it,  or  any  confession  of 
J  *  151  ]  *the  defendant  that  he  owed  the  note,  or  any  payments 
thereon,  he  pleaded  that  the  cause  of  action,  if  any,  did  not 
accrue  within  six  years  before  filing  the  declaration  in  the 
suit  at  law ;  and'  the  plea  averred,  that  the  defendant  had 
not,  within  six  years  previous  to  the  suit,  promised  to  ptiy 
the  note,  or  confessed  there  was  a  balance  due  on  it,  and 
that  the  payment  endorsed  on  the  note  was  not  made  by  the 
defendant,  or  by  the  maker  on  his  account. 

The  answer  denied  the  paynnent,  or  any  confession  of 
payment,  or  any  promise  to  pay  the  note,  at  any  time,  or 
;     any  confession  of  any  liability  to  pay  it. 

The  cause  was  set  down  for  hearing  on  the  bill  and  plea. 

Buel,  for  the  plaintiff. 

Henry,  contra. 

The  Chancellor.  The  defendant  is  sued  at  law  as 
endorser  of  a  note,  and  has  pleaded  the  statute  of  limitations. 
The  object  of  the  suit  here  is,  to  obtain  from  the  defendant 
some  disclosures  of  the  origin  and  ground  of  the  cdnsid- 
eration  of  the  note,  so  as  to  enable  the  plaintiff  to  meet  the 
plea  at  law,  by  showing  a  payment  by  the  drawer,  made  and 
endorsed  within  the  six  years.  I  shall  not  tindertake  to 
inquire  whether  the  discovery,  if  obtained,  could  be  available 
at  law,  in  opposition  to  the  plea ;  but  I  am  of  opinion  that 
the  defendant  is  not  bound,  in  this  case  to  make  any  dis- 
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covery  that  will  destroy  the  effect  of  his  plea  at  law.     The        1816. 

statute  of  limitations  is  a  good  plea  in  bar,  in  this  Court,  as  v.^^-^^-^., 

well  as  at  law,  to  an  action  on  the  note.     AH  the  cases  show      Laksihg 

this,  and  the  statute  may  be  pleaded  in  bar  of  a  discovery       stIrk. 

of  the    actual   subsisting  existence  of  the  debt  or   of  its 

acknowledgment,  for  otherwise,  the  authority  of  the  statute 

might,  at   any   time,  be    defeated  by  a  bill  of  discovery. 

*Theref  must  be  something  special  in  the  case,  or  some  new        r  *  152] 

equity,  to  form  an  exception  to  this  general  rule.     The  plea 

denies  any  privity  between  the  parties,  or  any  authority 

from  the  defendant,  in  respect  to  the  payment  endorsed  on 

the  note.     The  original  consideration  of  the  note  has,  then, 

nothing  to  do  with  the  force  and  effect  of  the  plea ;  and  I 

see  no  good  reason  why  the  defendant  should  be  obliged  to 

make  those  discoveries,  in  order  to  enable  the  plaintiff  to 

try  the  experiment  how  far  they  may  enable  him  to  defeat 

the  plea  at  law. 

I  am,  accordingly,  of  opinion,  that  the  plea  is  sufficient, 
and  the  objections  to  it  are  overruled. 
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1816. 

Dyer 

pnTTEB.     Heirs  of    Dter  against   the   Heies,  Executors 
AND   Trustees    of  Potter. 

On  a  bill  by  the  heirs  of/).,  against  the  heirs,  &c.  of  P.,  for  a  spepific  per- 
formance of  an  agreement,  it  appearing  that  there  was  no  improper 
behavior  or  unjustifiable  defence,  the  defendants  were  not  decreed  to 
pay  costs. 

jtUy  20th.  THE  bill,  in  this  case,  was  for  a  specific  performance  of  a 
contract  to  convey  land.  Dyer  had,  in  his  lifetime,  taken 
possession,  made  improvements,  and  paid  the  full  consid- 
eration which  he  was  to  give  for  the  land,  according  to  the 
articles  of  agreement.  The  evidence  of  the  payment 
consisted  principally  in  the  record  of  a  judgment  at  law,  in 
a  suit  brought  by  the  executors  of  Potter  against  Dyer,  in 
his  lifetime,  for  the  consideration,  and  in  which  suit,  on  a 
reference,  it  was  shown  that  the  consideration  had  been 
paid,  and  a  considerable  sum  was  reported  due  to  Dyer,  and 
judgment  was  entered  accordingly. 

f  *  153  ]  *Gold,  for  the  plaintiffs. 

J.  C.  Spencer,  contra. 

The  Chancellob.  The  proof  of  payment  is  sufficient, 
and  a  conveyance  must  be  decreed  to  the  heirs  of  Dyer. 
As  to  the  question,  whether  the  heirs  and  trustiees  of  Potter 
shall  pay  costs,  it  appears  that  they  were  not  privy  to  the 
suit  and  trial  at  law,  and  there  was  no  such  improper  beha- 
vior or  unjustifiable  defence  as  to  charge  them  with  costs  con- 
sistently with  the  course  of  the  Court.  (Shales  v.  Barring- 
ton,  1  P.  Wms.  481.  fVebb  v.  Claverden,  2  AtTc.  424.  Ber- 
ney  v.  Eyre,  3  AtTc.  387.)  Neither  party,  therefore,  is  to 
have  costs  as  against  the  other. 
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GENERAL  RULE. 


His  Honor  the  chancellor  this  day  made  the  following 
order : — 

Ordered,  That  whenever  a  defendant  shall  cause  his  ap-  Practin 
pearance  to  be  entered,  but  shall  not  cause  his  answer  to 
be  filed  in  due  time,  an  application  may  thereupon  be  made 
to  the  chancellor  (without  previous  notice)  by  petition, 
stating  the  circumstances,  for  an  order,  that  the  defendant 
answer  the  plaintifPs  bill  in  such  time,  after  service  of  a  copy 
of  the  order  for  that  purpose,  as  the  chancellor  shall  direct, 
or,  in  default  thereof,  that  the  bill  be  taken  pro  confesso. 
And  if  the  defendant  shall  not  answer  within  the  time  limit- 
ed by  such  order,  a  rule  for  taking  the  bill  pro  confesso  may 
be  entered,  as  of  course,  on  filing  an  affidavit  of  the  service 
of  a  oopj  of  the  said  rule. 
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1816. 

Heter 

V. 

deaves.  *HErER  against  Deaves. 

All  sales  of  mortgaged  premises,  under  a  decree  of  the  Court,  must  b« 
made  by  a  master,  or  under  his  immediate  direction.  A  sale  by  a  per- 
son deputed  for  the  purpose  by  a  master,  in  his  absence,  is  irregular 
and  will  be  set  aside. 

Aug-ust  i2ih.  WOODWARD,  for  the  defendant,  moved  to  set  aside  a 
sale  of  the  mortgaged  premises  made  under  a  decree  of  this 
Court,  as  being  unduly  conducted,  and  made  in  the  absence 
of  a  master. 

H.  BJeecker,  contra. 

The  Chancellor.  The  master,  being  sick,  did  not  at- 
tend the  sale,  but  deputed  a  competent  agent,  who  attend- 
ed and  sold  the  land.  The  objections  to  the  fairness  and 
regularity  of  the  sale  are  denied  and  completely  removed, 
except  the  objection  that  the  sale  was  not  made  by  a  master 
who  was  present.  The  statute  says,  (Lam,  sess.  36.  eh. 
95.  sec.  11.)  "  that  all  sales  of  mortgaged  premises,  under  a 
decree,  shall  be  made  by  a  master ; "  and  I  do  not  think  it 
proper  to  allow  such  a  trust  as  this  to  be  the  subject  of  a 
special  deputaltion.  It  appears,  by  one  of  the  affidavits,  that 
the  master  in  whose  name  the  mortgaged  premises  were  sold,, 
'  was,  at  the  time,  in  the  city  of  New-  York,  about ,  90  miles 
from  the  jilace  of  sale.  If  he  had  been  present,  and  had 
employed  an  auctioneer  or  cryer,  it  would  still  have  been 
his  sale,  and  the  parties  would  have  had  all  the  benefit  of 
his  superintendence  and  judgment.  But  to  allow  such  a 
sale  as  this  to  stand,  would  open  the  door  to  a  very  lax  and 
dangerous  practice.  The  statute  intended  that  such  sales 
should  be  under  the  immediate  direction  of  a  known  and 
responsible  public  officer.  An  under  or  deputy-master  is 
not  an  officer  known  in  law. 
[  *  155  ]  *I  shall,  therefore,  direct,  that  the  sale,  and  all  proceed- 

ings thereon,  be  annulled,  and  that  the  mortgaged  premises 
be  again  sold  under  the  former  decree  of  this  Court,  for  thai 
purpose,  and  according  to  the  directions  thereof,  and  that  the 
question  of  costs  on  this  motion  be  reserved. 
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1816. 

MUBKAI 

Murray  and  Winter  against  Finster.  fi»sc«» 

[Approved,  post  *161.    Explained,  4  Johns.  Ch.  43.] 
Wneve  the  defendant  purchased  part  of  a  ti-ust  estate,  with  notice  of  the 
}jendency  of  a  suit  against  the  trustee  for  a  breach  of  trust,  and  of  an 
injunction,  he  was  decreed  to  pay  the  consideration  money,  with  inter- 
est, (o  the  plaintiff,  for  the  use  of  the  cestui  que  trusts,  or  to  convey  in 
fee  the  land  purchased  to  and  for  the  same  trusts. 
The  deteudant  must  deny  all  notice,  even  though  it  is  not  charged,  other- 
wise he  will  not  be  deemed  a  bonajide  purchaser. 
Where  land  was  held  in  trust  for  G.  for  life,  with  power  to  her  to  dispose 
of  the  same  among  her  children,  a  son  of  G.  was  held  a  competent 
witness  for  xhe  plaintiff,  in  a  suit  to  recover  part  of  the  trust  estate  sold 
in  violation  Oi  the  trust. 

THE  plaintiff  Winter  was  a  trustee  of  certain  lands  in  Aa^  «jtli. 
Cosby's  manor,  and  other  tracts,  to  and  for-  Patrick  Heathy, 
the  owner,  who  hds  since  released  the  estates  to  Temperance 
Green.  A  bill  was  filed,  in  1809,  against  Winter  for  a 
breach  of  trust,  and  an  injunction  issued  to  prevent  his  sell- 
ing or  disposing  of  the  trust  property,  or  the  proceeds  there- 
of;  and,  by  a  subsequent  order  of  the  Court,  he  was  super- 
seded in  the  further  execution  of  the  trust,  and  the  plaintiff 
Murray  was  appointed,  in  his  stead,  a  receiver  on  the  said 
estates,  and  authorized  to  use  the  name  of  Winter  in  any 
suits  concerning  the  same. 

In  February,  1810,  after  Winter  had  been  served  with 
the  injunction,  and  while  the  ,suit  was  in  full  prosecution ; 
and  though,  by  the  deed  of  trust.  Winter  was  not  authorized 
to  sell  any  part  of  the  said  estates,  without  the  previous  con- 
sent of  Nathaniel  Pendleton,  Robert  Murray,  and  Comfort 
*Sancls,  yet,  as  the  bill  stated,  he  did,  in  1812,  contract  to  ['  .  i)6  ] 
sell  to  the  defendant  39  acres  of  land,  in  lot  No.  45,  in  Cos- 
by's manor,  at  18  dollars  per  acre.  Previous  to  the  contract, 
and  before  payment  of  the  purchase  money,  the  defendant 
was  informed,  by  the  agent  of  the  owner,  of  the  pendency 
of  the  suit  against  Winter,  for  a  breach  of  trust,  and  of  the 
injunction.  Afterwards,  in  1813,  Murray,  the  plaintiff,  in- 
formed the  defendant  of  his  being  appointed,  in  the  place  of 
Winter,  to  manage  the  trust  estate,  and  showed  the  order 
for  the  purpose.  The  plaintiffs  alleged,  that  the  sale  by 
Winter  to  the  defendant  was  for  these  causes,  collusive  and 
void,  or,  if  the  same  was  to  be  carried  into  eftect,  they  were 
entitled  to  receive  the  purchase  money  from  the  defendant. 

The  defendant  put  in  a  plea  and  answer.  The  plea 
stated,  that  on  the  17th  May,  1809,  the  defendant  contracted 
with  Winter  to  purchase  the  land ;  and  that  on  the  29th 
July,  1809,  Winter  being,  or  pretending  to  be,  seised  in  fee 
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1816.       of  the  premises,  conveyed  the  same  to  the  defendant,  by 
v^^-v-"*-'  deed,  with  a  covenant  of  warranty,  for  the  consideration  of 

Murray      703  dollars ;  and  the  defendant  averred,  that  he  paid  thn 

FiHSTKR.     whole  consideration  money  to  Winter. 

The  defendant,  in  his  answer,  admitted  the  orders  of  ttio, 
Court,  and  that  he  had  several  conversations  with  the  plain 
tiff  Murray,  and  Henry  Green,  the  agent  on  the  estates, 
relative  to  the  premises ;  but  which  conversations  he  could 
not  particularly  recollect,  except  that  in  1813,  ilfwrray  in- 
formed him  df  his  being  appointed  to  manage  the  estates 
instead  of  Winter,  and  cautioned  him  from  paying  any  more 
money  to  Winter,  when  the  defendant  told  him  he  had  al- 
ready paid  the  money  to  Winter. 

The  defendant  also  admitted  that  an  injunction  was  is- 
sued as  stated  in  the  bill,  but  he  was  advised,  that  as  the 
same  was  issued  by  a  master's  Order,  dated  11th  October, 
1813,  and  was  not  confirmed  according  to  the  rules 'of  Court, 
the  same  was  dissolved,  of  course. 
[  *  157  ]  *  Henry  Green,  the  agent  of  the  owner,  who  was  examined 

as  a  witness  for  the  plaintiff,  stated,  that  in  the  spring  or 
summer  of  the  year  1810,  the  defendant  told  him  that  he 
had  a  conversation  with  Winter  about  buying  the  land,  but 
hearing  there  was  a  dispute,  he  had  dropped  the  negotiation. 
The  witness  warned  him  not  to  pay  any  money  to  Winter, 
and  the  defendant  said  he  had  not  paid  him,  but  had  lent 
money.  The  witness  gave  the  defendant  notice  of  the  suit 
then  pending  in  this  Court.  Another  witness-  testified,  that 
he  heard  the  defendant  say,  that  he  bought  the  premises  in 
1809,  and  paid  for  them  in  1812;  having  given  a  bond  and 
mortgage  to  secure  the  purchase  money. 

An  exception  was  taken,  on  the  part  of  the  defendant,  to 
the  competency  of  Henry  Green  as  a  witness ;  the  estates 
being  held  in  trust  for  his  mother,  with  a  power  to  her  to 
dispose  of  the  same  among  her  children. 

Gold,  for  the  plaintiffs. 

N.  Williams,  for  the  defendant. 

The  Chancellor.  Neither  the  plea  nor  answer  ueny 
notice  of  the  pendency  of  the  suit,  and  of  the  claim  of  Mrs. 
Green,  prior  to  the  payment  to  Winter  of  the  purchase  mon- 
ey. The  denial  of  notice  was  essential  to  the  validity  of  the 
defence.  (1  Johns.  Ch.  Rep.  302. 575.)  But  here  is  positive 
proof  of  notice  prior  to  the  payment  of  the  money.  The 
money  was  paid  in  1812,  and  the  defendant  was  duly  warn- 
ed long  before.  I  have  considered  Henry  Green  as  a  cora- 
peteijt  witness  He  has  no  direct  or  certain  interest  in  thf 
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suit.     The  estate  is  in  his  mother,  and  under  her  contr  >1,        1816. 
and  subject  to  her  disposition,  in  respect  to  her  children,   ,^^-v,-.*^ 
The  fact  of  notice  prior  to  the  payment  of  the   purchase      Heatley 
money  being   clearly  established,  the  defendant  paid  the      finsteb. 
money  to  Winter  in  his  own  wrong.     It  was  in  fraud  of  the 
rights  of  *the  cestui  que  trusts,  and  destroys  the  goodness  of       [  *  158  ] 
his  defence.     (1  Johns.  Ch.  Rep.  301.  and  the  cases  there 
cited.) 

'  I  shall,  accordingly,  decree,  that  the  defendant,  within  40 
days  from  the  service  of  a  copy  of  this  decree,  pay  to  the 
solicitor,  for  the  plaintiffs,  or  bring  into  Court,  the  sum  of 
703  dollars,  with  interest  from  the  29th  of  July,  1809,  un-  Mayeih. 
less  he  shall,  within  that  time,  elect  to  convey  in  fee  the 
premises  in  the  pleadings  mentioned,  to  Mary  Green  and 
Henry  Green,  to  be  held  by  them  in  trust;  and  that  in 
either  case  he  pay  the  costs  of  this  suit,  (a) 

'a)  See  Green  v.  Winter,  vol.  1.  p.  26—44.  60. 


Heatley  and  others  against  Finster  and  Muller. 

[See4Jolms.  Ch.  43.] 

A  purchaser  is  chargeable  with  notice  of  a  suit  pending  in  this  Court ; 
and  after  such  notice  all  further  proceedings  towards  completing  the 
purchase,  or  paying  the  money,  are  fraudulent  and  void.  A  denial  of 
notice  of  the  pendency  of  the  suit  is  not  sufficient,  if  the  defendant  at 
the  time  knew  the  character  of  the  person  of  whom  he  purchased,  that 
he  was  a  trustee,  and  had  no  power  to  sell. 

WINTER,  one  of  the  plaintiffs,  was  a  trustee  of  certain    August  isth. 
estates  of  Heatley,  the-  plaintiff,  with  power  to  sell  parts  of  |f.«  ^f-rayv. 
the  same  under  certain  restrictions.      Heatley,  having  no  la^Tcase 
children,  granted  the  trust  estates  to  T.  Green,  his  sister,  for 
life,  with  power  to  dispose  of  the  same  among  her  children. 
On  the   17th  of  May,  1809,  Winter  sold  50  acres,  part  of 
the  trust  estate,  to  Muller,  the  defendant,  for  750  dollars, 
payable  in  seven  annual  instalments,  with  interest;  the  first 
instalment  to  be  paid  on  the  first  of  April,  1811.     Muller 
occupied  the  land  so  purchased  of  Winter  until  1814,  having 
paid  80  dollars  of  the  purchase  money,  when   he  assigned 
*tlie  contract  for  the  purchase  to  Finster,  the  defendant,       [     159  ' 
who  entered  on  the  land,  and  has  improved  it  to  this  time. 
A  bill  having  been  filed  against  Winter  for  a  breach  of  trust, 
an  injunction  was  issued,  to  restrain  him  in  the  further  exe- 
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1816.  cution  of  his  trust,  and  Murray  was  appointed  to  manage  lh« 
v,*.--^,-^  trust  estates  in  his  stead.  Murray  obtained  an  order  of 
HEiTLET  this  Court  that  Winter  should  convey  the  premises  in  ques- 
FmsTER.  tion  to  MuUer,  or  to  Finster,  his  assignee,  on  payment  of 
what  was  due  on  the  contract,  or  on  his  giving  a  bond  and 
mortgage  for  the  residue  of  the  purchase  money,  which  or- 
der was  served  on  Finster,  who  refused  to  concur  in  carry- 
ing the  order  into  effect,  and  Winter  also  refused  to  deliver 
the  contract  to  Murray,  alleging  that  it  was  mislaid.  The 
bill  stated  that  Winter  and  Finster,  by  concert,  obtained  an 
order  of  the  Court,  to  carry  into  effect  the  contract  between 
them,  with  a  view  to  defraud  the  owners  of  the  estate,  &c. 
The  defendant  Finster  put  in  a  plea  and  answer.  The 
plea  stated'  that  Miiller,  in  1812,  assigned  the  contract  to 
Finster;  who  agreed  to  pay  the  purchase  money,  but  that 
he,  Finster,  had  lost  the  contract,  or  delivered  it  up  to  Win- 
ter ;  that  Winter  having  approved  of  the  assignment,  the 
defendant  Finster,  in  September,  1813,  filed  a.  bill  against 
Winter  for  a  specific  performance  of  the  contract ;  and  in 
the  same  month,  a  decree  was  entered,  by  consent,  for  car- 
rying into  effect  the  contract,  on  payment  of  the  purchase 
money  due  to  Winter,  and  giving  him  a  mortgage  for  the 
residue.  That  in  pursuance  of  that  decree.  Winter,  on  the 
14th  of  January,  1814,  in  consideration  of  l',015  dollars, 
due  on  the  contract,  conveyed  the  premises  to  the  defend- 
ant F.,  who,  at  the  same  time  gave  to  Winter  his  promissory 
notes  for  about  300  dollars,  and  which,  except  one  for  118 
dollars,  were  negotiated,  and  had  been  paid  by  the  defend- 
ant to  the  holders  ;  and  that  he  paid  the  residue  of  the  pur- 
chase money  to  Winter.  The  defendant  F.  'averred,  that  at 
the  time  of  purchasing  the  contract,  and  receiving  the  con- 
[  *  160  ]  veyance  *from  Winter,  and  making  the  payment  of  the  pur- 
chase money,  and  giving  the  security  pursuant  to  the  said 
order  or  decree,  he,  F.,  had  no  knowledge  of  any  suit  in 
chancery  against  Winter,  or  of  any  order  or  injunction  of 
the  Court,  as  mentioned  in  the  bill  of  the  plaintiffs ;  and  the 
defendant,  therefore,  pleaded  the  conveyance,  &c.  in  bar  of 
the  relief  prayed  by  the  plaintiffs. 

In  his  answer,  the  defendant  F.  denied  any  personal 
knowledge  of  the  order  or  injunction  against  Winter,  but 
he  believed  they  existed  as  stated  in  the  bill.  He  admitted 
the  service  on  him  by  Henry  Green,  in  August,  1814,  of  the 
order  to  carry  into  effect  the  purchase  with  Mwray,  which 
ne  refused  on  the  ground  that  he  had,  before,  v  ithout  any 
knowledge  of  any  order  of  injunction,  received  a  convey- 
ance of  the  premises  from  Winter,  and  had  paid  part  of  the 
consideration  money,  and  given  his  notes  for  the  residue. 
That,  being  an  ignorant  man,  occupied  in  agriculture,  b« 
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acted,  in  a  great  degree,  under  the  influence  of  Winter,  who  1816. 

represented  himself  to  be,  and  was  generally  considered  to  ^^-s,--^^/ 

DC,  the  owner  of  the  land  in  fee.  Heatlei 

The  bill  was  taken  pro  confesso  against  Midler  Finste» 

Gold,  for  the  plaintiff's.  He  relied  on  the  case  oi  Murray 
V.  Ballou,  (1  Johns.  Ch.  Rep.  566.)  and  the  cases  there 
cited. 

N.  Williams,  for  the  defendant  Finster. 

The  Chancelloh.  When  Finster  took  an  assignment 
of  Mailer's  contract,  the  consideration  had  not  been  paid 
to  Winter.  The  plea  admits  that  1,015  dollars  were  due 
and  paid  by  the  defendant  to  Winter,  in  1814,  when  a  deed 
was  executed.  The  question  is,  whether  the  whole  nego- 
tiation between  the  defendant  and  Winter,  and  the  payment 
of  the  money,  was  not,  in  judgment  of  law,  a  fraud  upon  the 
rights  of  the  plaintiffs.  I  consider  the  defendant  as  charge- 
able, at  that  time,  with  notice  of  the  suit  then  *pending  [  *  161  ] 
against  Winter,  for  a  breach  of  trust.  In  explanation  of  the 
rule  on  this  point,  I  can  add  nothing  to  what  was  said  in  the 
case  of  Murray  v.  Ballou,  (1  Johns.  Ch.  Rep.  566.)  The 
defendant  denies  notice  of  the  suit,  but  there  is  no  denial  of 
notice  of  the  character  in  which  Winter  dealt ;  and,  indeed, 
after  the  proof  that  we  have  had  in  the  case  of  Murray  v. 
Finster, f  of  positive  and  direct  notice  given  to  the  defendant,  i  Ante,  p.  iss 
as  early  as  1812,  (and  which  notice  is  not  even  denied  in 
that  case,)  the  denial  of  actual  notice  here  of  the  existence 
of  any  suit  against  Winter,  when  he  made  the  payment  in 
1814,  cannot  but  excite  surprise  and  concern.  The  amicable 
suit  instituted  between  the  defendant  and  Winter  in  Septem- 
ber, 1813,  and  terminated  as  soon  as  it  was  commenced,  by 
a  decree,  by  consent,  adds  nothing  to  the  validity  of  the 
defendant's  claim.  It  was  nothing  more  nor  less  than  a 
private  agreement  put  into  the  shape  of  a  decree  for  a  more 
imposing  appearance.  Midler's  original  contract,  though 
good  in  the  first  instance,  was  left  inchoate,  without  delivery 
of  the  deed,  or  payment  of  the  money;  and  when  the  party 
became  chargeable  with  ntftice  of  the  suit  against  Winter, 
he  was  bound  to  cease  all  further  dealing  with  him,  on  the 
subject  matter  of  the  trust.  (See  cases  cited  in  1  Johns. 
Ch.  Rep.  301.)  To  allow  the  payment  to  stand  good  would 
be  permitting  trust  property  to  be  fraudulently  dissipated  in 
contempt  of  the  authority,  and  in  evasion  of  the  process  of 
this  Court. 

1  shall,  therefore,  decree,  that  the  defendant  Finster, 
within  40  days  from  the  service  of  a  copy  of  this  decree, 
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1816. 


Gardner 


Village  of 
Newburgh. 


pay  to  the  solicitor  of  the  plaintiffs,  or  bring  into  Court, 
the  sum  of  1,015  dollars,  with  interest  from  the  14th  o{  Jan- 
uary, 1814,  unless  he  shall,  within  that  time,  elect  to  convey 
in  fee,  and  actually  convey  by  deed,  with  proper  covenants 
against  his  own  acts,  to  be  approved  by  a  master,  the  prem- 
ises in  the  pleadings  mentioned,  to  Mary  Green  and  Menr\i 
Green,  to  be  held  by  them  in  trust,  &c.  •  and  that  in  either 
case,  he  pay  the  costs  of  this  suit. 


I  *  162  ]      *Gardner  against  the  Trustees  of  the  Village  of 
Newburgh,  and  Hasbrouck  and  Belknap. 

rAPBlied,  28  Minn.  640;  7  Johns.  Ch.  333.    Approved,  5  Paige  143, 150.    Followed,  Hopk. 

■■  476;  a  Johns.  Ch.  287.    See  48  Conn.  88.] 

The  owner  of  land  througli  which  a  stream  of  water  runs  has  a  legal  right 
to  the  use  of  the  water,  of  which  he  cannot  be  deprived  without  his 
consent,  or  a  just  compensation. 

This  Court  has  a  concurrent  jurisdiction  with  Courts  of  law,  in  a  case  of 
private  nuisance  by  diverting  or  obstructing  an  ancient  water  course, 
and  may  issue  an  injunction  to  prevent  the  interruption,  though  the 
plaintiff  has  not  established  his  title  at  law. 

Though  the  legislature  has  power  to  take  private  propeity  for  useful  and 
necessary  public  pui-poses,  it  is  bound  to  provide  a  fair  compensatioD 
to  the  individual  whose  property  is  taken,  and  until  a  just  indemnity 
is  afforded  to  the  party,  the  power  cannot  be  legally  exercised. 

Where  an  act  of  the  legislature  authorized  the  trustees  of  a  village  to  sup- 
ply it  with  water,  by  means  of  concluits,  and,  for  that  purpose,  to  en- 
ter on  the  lands  of  other  persons,  to  make  i-eservoirs,  and  lay  conduits. 
&c.,  and  provide  compensation  for  the  owners  of  such  land,  and  also 
for  the  owner  of  the  land  on  which  the  spring  or  source  from  whict 
the  water  was  to  be  conducted  was  situated,  but  made  no  provisiou 
for  indemnifying  the  owners  of  lands  through  which  the  sti-eam  flow- 
ed, and,  from  such  spring,  had  run,  from  time  immemorial,  for  the  in- 
jury they  must  suffer  by  diverting  the  course  of  the  stream  from  their 
farms;  the  Court  granted  an  injunction  to  prevent  any  proceeding  to 
divert  the  stream  until  provision  was  made  for  a  just  compensation 
to  the  persons  who  might  be  injured  by  diverting  the  water. 


/tugwt  wd.  THE  bill,  which  was  for  an  injunction,  stated,  that  the 
plaintiff  is  owner  of  a  farm  in  the  village  of  Newburgh, 
through  which  a  stream  of  water  has,  frOm  time  immemorial, 
run,  having  its  source  from  a  spring  in  the  adjoining  farm 
of  the  defendant  Hasbrouck,  and  after  entering  the  plaintiffs 
land,  continues  its  whole  course  through  his  farm,  until  it 
empties  into  the  Hudson  river."  That  this  stream  greatly 
fertilizes  his  fields,  and,  running  near  his  house,  serves  for 
watering  his  cattle,  and  for  various  domestic  and  economical 
purposes.  That  it  supplies  water  to  a  brick  yard  on  the  farm 
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[*163] 

t  Sess.  32.  ch, 
119.  Vol.  5. 
Webst.  ed.  488, 


of  the  plaintiff,  where  most  of  the  bricks  used  in  Ncwburgh  18I6. 
are  made ;  it  also  supplies  a  large  distillery  erected  by  him  >,^-n,.-.w 
at  great  expense,  and  a  *churning  mill',  and  water  for  a  mill-  Gardnek 
seat,  where  the  plaintiff  is  about  to  erect  a  mill  for  grinding  villIge  of 
plaster  of  paris.  That  the  trustees  of  the  village  of  New-  Newbukoh. 
burgh,  the  defendanits,  by  false  representations,  obtained  an 
act  of  the  legislature,  passed  the  27th  March,  lS09,t  to  en- 
able the  said  trustees  to  supply  the  inhabitants  of  the  v'llage 
with  pure  and  wholesome  water.  That  the  trustees  applied 
to  the  plaintiff  for  leave  to  divert  the  stream,  offering  him  a 
trifling  and  very  inadequate  compensation,  which  he  refused. 
That  the  said  trustees  having  obtained  leave  from  the  de- 
fendant Hasbrouck,  the  owner  of  the  spring,  to  use  and  di- 
vert the  water,  or  a  part  thereof,  that  is,  a  stream  one  inch 
and  a  quarter  in  diameter,  taken  from  a  great  elevation,  have 
commenced  a  conduit,  and  threaten  to  divert  the  stream,  or 
a  great  part  thereof,  from  the  plaintiff's  farm.  That  the 
plaintiff  is  apprehensive  that  if  this  is  done,  there  will  not, 
in  a  dry  season,  be  water  sufficient  even  for  his  cattle,  &c. 
The  plaintiff,  therefore,  prayed  an  injunction  to  prevent  the 
defendants  from  diverting  the  water,  he.  The  bill  was 
sworn  to,  and  the  plaintiff  produced  several  affidavits,  which 
stated  that  the  stream  was  not  more  than  sufficient  for  the 
distillery,  brick  yard,  &-c.,  of  the  plaintiff,  and  if  diverted 
through  a  pipe,  or  tube,  of  the  proposed  diameter,  would 
greatly  injure  if  not  render  the  works  useless.  One  of  the 
affidavits  stated,  that  the  whole  stream  would  pass  through  a 
tube  of  one  inch  diameter,  with  a  head  of  five  feet. 


Burr,  and  J.  V.  N.  Yates,  for  the  plaintiff. 

The  Chancellor.  The  statute  under  which  the  trus- 
tees of  the  village  of  Newburgh  are  proceeding,  (sess.  32. 
eh.  119.)  makes  adequate  provision  for  the  party  injured  by 
the  laying  of  the  conduits  through  his  land,  and  also  affords 
security  to  the  owner  of  the  spring  or  springs  from  whence 
the  water  is  to  be  taken.  But  there  is  no  provision  *for 
making  compensation  to  the  plaintiff,  through  whose  land  the 
water  issuing  from  the  spring  has  been  accustomed  to  flow. 
The  bill  charges,  that  the  trustees  are  preparing  to  divert 
from  the  plaintiff's  land,  the  whole,  or  the  most  part  of  the 
stream,  for  the  purpose  of  supplying  the  village.  The  plain- 
tiff's right  to  the  use  of  the  water,  is  as  valid  in  law,  and  as 
useful  to  him,  as  the  rights  of  others  who  are  indemnified  or 
protected  by  the  statute ;  and  he  ought  not  to  be  deprived 
of  it,  and  we  cannot  suppose  it  was  intended  he  should  be 
deprived  of  it,  without  his  consent,  or  without  m  rking  him 
A  just  compensation.     The  act  is,  unintentionally,  defective, 
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Chancery  has 
concurrent  ju- 
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Courts  of  law 
in  cases  of  pri- 
t'aLe  nuisance. 


f  *  165  ] 


This  Court  may 
issue  an  injunc- 
tion to  prevent 
the  obstruction 
of  an  ancient 
water  course, 
though  the 

plaintifThas  not 
established  his 
title  at  law. 


in  not  providing  for  his  case,  and  it  ought  not  to  be  enfoiced 
and  it  was  not  intended  to  be  enforced,  until  such  provision 
should  be  made. 

It  is  a  clear  principle  in  law,  that  the  owner  of  land  is  en^ 
titled  to  the  use  of  a  stream  of  water  which  has  been  ac 
customed,  from  time  immemorial,  to  flow  through  it,  and  the 
law  gives  him  ample  remedy  for  the  violation  of  this  right. 
To  divert  or  obstruct  a  water  course  is  a  private  nuisance  ; 
and  the  books  are  full  of  cases  and  decisions  asserting  the 
right  and  affording  the  remedy.  {F.  N.  B.  184.  Moore  v, 
Browne,  Dyer,  319.  b.  Lutterel's  case,  4  Co.  86.  Glynm 
V.  Nichols,  Comb.  43.  2  Show.  507.  Prickman  v.  Triy 
Comb.  231.) 

The  Court  of  Chancery  has  also  a  concurrent  jurisdiction 
by  injunction,  equally  clear  and  well  established,  in  these 
cases  of  private  nuisance.  Without  noticing  nuisances  aris- 
ing from  other  causes,  we  have  many  cases  of  the  applir.a 
tion  of  equity  powers  on  this  very  subject  of  diverting 
streams.  In  Finch  v.  Resbridger,  (2  Vern.  390.)  the  lord 
keeper  held,  that  after  a  long  enjoyment  of  a  water  course 
running  to  a  house  and  garden,  through  the  ground  of  another, 
a  right  was  to  be  presumed,  unless  disproved  by  the  other 
side,  and  the  plaintiff"  was  quieted  in  his  enjoyment,  by  in- 
junction.. So,  again,  in  Bush  v.  Western,  {Free,  in  Ch.  530.) 
a  plaintiff"  who  had  been  in  possession,  *for  a  long  time,  of  a 
water  course,  was  quieted  by  injunction,  against  the  interrup- 
tion of  the  defendant,  who  had  diverted  it,  though  the  plaintiff 
had  not  established  his  right  at  law,  and  the  Court  said  such 
bills  were  usual.  These  cases  show  the  ancient  and  estab- 
lished jurisdiction  of  this  Court ;  and  the  foundation  of  that 
jurisdiction  is  the  necessity  of  a  preventive  remedy  when 
great  and  immediate  mischief,  or  material  injury,  would  arise 
to  the  comfort  and  useful  enjoyment  of  property.  The  in- 
terference rests  on  the  principle  of  a  clear  and  certain  right 
to  the  enjoyment  of  the  subject  in  question,  and  an  injurious 
interruption  of  that  right,  which,  upon  just  and  equitable 
grounds,  ought  to  be  prevented.  (Anon.  1  Vern.  120. 
East  India  Company  v.  Sandys,  1  Vern.  127.  Hills  v.  Uni- 
versity of  Oxford,  1  Vern.  275.  Anon.  1  Vesey,  476.  Anon. 
2  Vesey,  414.  M^itchurch  v.  Hide,  2  AtJc.  391.2  Vesey, 
453.     Attorney-General  \.  Nichol,  16  Vesey,  338.) 

In  the  application  of  the  general  doctrines  of  the  Court 
to  this  case,  it  appears  to  me  to  be  proper  and  necessary 
that  the  preventive  remedy  be  apphed.  There  is  no  need, 
from  what  at  present  appears,  of  sending  the  plaintiff"  to  law 
to  have  his  title  first  established.  His  right  to  the  use  of  the 
stream  is  one  which  has  been  immemorially  enjoyed,  and  ol 
which  he  is  now  in  the  actual  possession.  The  trustees  set 
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np  no  other  right  to  the  streim  (assuming,  for  the  present,        1816. 
the  charges  in  the  bill)  than  what  is  derived  from  the  author-  -.^^^^^-^^ 
ity  of  the  statute  ;  and  if  they  are  suffered  to  proceed  and     Garlner 
divert  the  stream,  or  the  most  essential  part  of  it,  the  plain-   vim.a^ge  of 
tiff  would  receive  immediate  and  great  injury,  by  the  suspen-    Newburgh. 
sion  of  all  tliose  works  on  his  land  which  are  set  in  opera- 
tion by  the  water.     In  addition  to  this,  he  will  lose  the  com- 
fort and  use  of  the "  stream  for  farming  and  domestic  pur- 
poses ;  and,  besides,  it  must  be  painful  to  any  one  to  be  de- 
prived, at  once,  of  the  enjoyment  of  a  stream  which  he  has 
been  accustomed  always  to  see  flowing  by  the  door  of  his 
dwelling.  A  right  *to  a.  stream  of  water  is  as  sacred  as  a  right       [  *  1 66  ] 
to  the  soil  over  which  it  flows.     It  is  a  part  of  the  freehold, 
of  which  no  man  can  be  disseised  "  but  by  lawful  judgment 
of  his  peers,  or  by  due  process  of  law."     This  is  an  ancient 
and  fundamental  maxim  of  common  right  to  be  found  in 
Magna  Charta,  and  which  the  legislature  has  incorporated 
into  an  act  declaratory  of  the  rights  of  the  citizens  of  this 
state.     (Laws,  sess.  10.  ch.  1.) 

I  have  intimated  that  the  statute  does  not  deprive  the 
plaintiff  of  the  use  of  the  stream,  until  recompense  be  made. 
He  would  be  entitled  to  his  action  at  law  for    the  inter- 
ruption of  his  right,  and  all  his  remedies  at  law,  and  in  this 
Court,remain  equally  in  force.  But  I  am  not  to  be  understood  as 
denying  a  competent  power  in  the  legislature  to  take  private 
property  for  necessary  or  useful  public  purposes ;  and,  per- 
haps, even  for  the  purposes  specified  in  the  act  on  which  this 
case  arises.     But  to  render  the  exercise  of  the  power  valid,  The  ie»f/»we 
a  fair  compensation  must,  in  all  cases,  be  previously  made  to  I'STpii^tiy, 
the  individuals  affected,  under  some  equitable  assessment  to  without  provid- 
be  provided  by  law.     This  is  a  necessary  qualification  ac-  pens*aiionto°tho 
companying  the  exercise  of  legislative  power,  in  taking  pri-  mdividuai. 
vate  property  for  public   uses  ;    the  limitation   is  admitted 
by  the  soundest  authorities,  and  is  adopted  by  all  temperate 
and  civilized  governments,  from  a  deep  and  universal  sense 
of  its  justice. 

Grotius,  (Be  Jur.  B.  Sf  P.  b.  8.  ch.  14.  s.  7.)  Puffendorf, 
[De  Jur.  Nat.  ei  Gent.  b.  8.  ch.  5.  s.  7.)  and  Bynkershoeck, 
[Quast.  Jur.  Pub.  h.  2.  ch.  15.)  when  speaking  of  the  emi- 
nent domain  of  the  sovereign,  admit  that  private  property 
may  be  taken  for  public  uses,  when  public  necessity  or  utility 
require  it ;  but  they  all  lay  it  down  as  a  clear  principle  of 
natural  equity,  that  the  individual,  whose  property  is  thus 
sacrificed,  must  be  indemnified.  The  last  of  those  jurists 
insists,  that  private  property  cannot  be  taken,  on  any  terms, 
without  consent  of  the  owner,  *for  purposes  of  public  orna-  [*  167  ] 
ment  or  pleasure ;  and  he  mentions  an  instance  in  which  the 
Roman  senate  refused  to  allow  the  praetors  to  carry  an  aque- 
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1815.  duct  through  the  farm  of  an  individual,  against  his  consent, 

v_^-N.^-,»^  when  intended  merely  for  ornament.     The  sense  and  prac> 

Gardner  tice  of  the  English  government  are  equally  explicit  on  this 

v„r.^A^  ^^  point.     Private   property   cannot  be  violated  in    any   case. 

VILLAGE    OF      ^  '■  f  IT  -1 

Newburgh.  or  by  any  set  of  men,  or  for  any  public  purpose,  with- 
out the  interposition  of  the  legislature.  And  how  does  the 
legislature  interpose  and  compel?  "Not,"  says  Blackstom, 
{Com.  vol.  1.  p.  139.^  "by  absolutely  stripping  the  subject  of 
his  property,  in  an  arbitrary  manner,  but  by  giving  him  a  full 
indemnification  and  equivalent  for  the  injury  thereby  sus- 
tained. The  public  is  now  considered  as  an  individual 
treating  with  an  individual  for  an  ex<;harige.  All  that  the 
legislature  does  is  to  oblige  the  owner  to  alienate  his  pos- 
sessions for  a  reasonable  price;  and  even  this  is  an  exertion 
of  power  which  the  legislature  indulges  with  caution,  and 
which  nothing  but  the  legislature  can  perform." 

I  may  go  further,  and  show  that  this  inviolability  of  private 
property,  even  as  it  respects  the  acts  and  the  wants  of  the 
state,  unless  a  just  indemnity  be  afforded,  has  excited  so  much 
interest,  and  been  deemed  of  such  importance,  that  it  has 
frequently  been  made  the  subject  of  an  express  and  funda- 
mental article  of  right  in  the  constitution  of  government. 
Such  an  article  is  to  be  seen  in  the  bill  of  rights  annexed  to 
the"  constitutions  of  the  states  of  Pennsylvania,  Delaware, 
and  Ohio;  and  it  has  been  incorporated  in  some  of  the 
written  constitutions  adopted  in  Europe,  (Constitutional 
charter  oi  Lewis  XVIII.,  and  the  ephemeral,  but  very  elab- 
orately drawn,  constitution  de  la  Republique  Franpaise  of 
1795.)  But  what  is  of  higher  authority,  and  i^  absolutely  de- 
cisive of  the  sense  of  the  people  of  this  country,  it  is  made  a 
part  of  the  constitution  of  the  United.  States,  "  that  private 
property  shall  not  be  taken  for  public  use,  without  just  com- 

[  *  1 68  ]  pensation."  I  feel  myself,  therefore,  not  only  authorized,  *but 
bound  to  conclude,  that  a  provision  for  compensation  is  an  in- 
dispensable attendant  on  the  due  and  constitutional  exercise 
of  the  power  of  depriving  an  individual  of  his  property  ;  and  1 
am  persuaded  that  the  legislature  never  intended,  by  the  act  in 
question,  to  violate  or  interfere  with  this  great  and  sacred 
principle  of  private  right.  This  is  evident  from  the  care 
which  this  act  bestows  on  the  rights  of  the  owners  of  the 
spring,  and  of  the  lands  through  which  the  conduits  are  to  pass. 
These  are  the  only  cases  in  which  the  legislature  contem- 
plated or  intended  that  the  act  could  or  should  interfere  with 
private  right,  and  in  these  cases  due  provision  is  made  for 
its  protection,  or  for  compensation.  There  is  no  reason  why 
the  rights  of  the  plaintiff  should  no*t  have  the  same  protection 
as  the  rights  of  his  neighbors  ;  and  the  necessity  of  a  provision 
for  his  case  could  not  have  occurred,  or  it,  doubtless,  would 
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have  been  inserted.     Until,  then,  some  provision  be  made        li,l6. 
for  affording  him  compensation,  it  would  be  unjust,  and  con-  >_<*-Nr-.»»^ 
trary  to  the  first  principles  of  government,  and  equally  con-     Gardner 
trary  to  the  intention  of  this  statute,  to  take  from  the  plain-    village  of 
tiff  his  undoubted  and  prescriptive  right  to  the  use  and    Newburgh 
enjoymentof  the  stream  of  water. 

In  the  case  of  Agar  v.  The  Regents^  Canal  Company, 
(Cooper's  Eq.  Rep.  77.)  an  injunction  was  granted,  on  fiUng 
a  bill  supported  by  affidavit,  restraining  defendants  apting 
under  a  private  act  of  parliament,  from  cutting  a  canal 
through  the  land  of  the  plaintiff,  in  a  line  and  mode  not  sup- 
posed to  be  within  the  authority  of  the  statute. 

I  shall,  accordingly,  upon  the  facts  charged  in  the  bill, 
and  supported  by.  affidavits,  as  a  measure  immediately  ne- 
cessary to  prevent  impending  injury,  allow  the  injunction, 
and  wait  for  the  answer,  to  see  whether  the  merits  of  the 
case  will  be  varied. 

Injunction  granted. 
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*G.  and  J.  Porter,  against  F.  P-  Sp'i'.N  ^e* 


In  a  matter  of  account  of  which  this  Court  has  jurisdiction,  a  writ  of  ti, 
exeat  republica  may  issue,  though  the  plaintiff  has  sued  the  defendan 
at  law,  and  held  him  to  bail ;  and  where  a  defendant,  who  had  been 
sued  at  law,  and  held  to  bail,  in  a  case  not  of  equity  jurisdiction,  was 
about  to  depart  from  the  state,  with  his  bail,  who  had  sold  his  properly 
the  Court,  from  the  necessity  of  the  case,  and  to  prevent  a  failure  ol 
justice,  granted  the  writ. 

To  sustain  a  bill  for  an  account,  there  must  be  mutiud  demands ;  not  a 
single  matter,  hut  a  series  of  transactions  on  one  side,  and  of  paymeuta 
on  the  other 


Stfiee-berinMi.  THE  bill,  which  was  for  an  account  and  a  ne  exeat,  stated 
that  the  plaintiffs  were  merchant  tailors,  and  had  sold  clothing 
to  the  defendant  on  a  credit  of  six  months ;  that  on  the  1st 
of  January  last,  there  was  a  balance  of  account  due  to  them 
from  the  defendant,  with  interest,  of  317  dollars  and  85  cents. 
To  recover  this  sum,  the  plaintiffs  had  brought  an  action^t  law 
agamst  the  defendant,  and  held  him  to  bail ;  and  the  defend- 
ant had  pleaded  the  general  issue,  merely  for  delay.  That  the 
defendant's  father  was  a  special  bail,  and  had,  as  the  plain- 
tiffs were  informed,  and  verily  believed,  sold  all  his  property 
in  this  state,  and  was  about  to  remove  permaiiently  from  the 
state.  That  the  defendant  was  also  about  to  remove  imme- 
diately with  his  father,  without  leaving  any  property  behind. 
The  bill  was  sworn  to,  and  was  accompanied  also  with  an 
affidavit,  as  to  the  truth  of  the  material  facts  charged. 

Henry,  for  the  plaintiffs. 

The  Chancellor.  The  general  language  of  the  cases 
prior  to  the  time  of  Lord  Eldon  is,  that  the  writ  of  ne  exeat 
is  not  to  be  granted,  if  the  demand  be  not  purely  and  exclu- 
[  *  1"0  ]  sively  equitable.  {King  v.  Smith,  Dickens,  82.  *Brocker 
V.  Hamilton,  Dickens,  154.  Peame  v.  Lisle,  Amb.  75.  Anon. 
2Atk.  210.  Crosley  V.  Marriot,  Dickens,  609.)  If  the  demand 
be  actionable  at  law,  and  the  party  can  be  arrested  and  held 
to  bail,  there  is  no  necessity  for  the  writ ;  and  if  the  case  be 
not  bailable,  the  granting  of  the  writ  would  be  holding  the 
party  to  bail,  when  the  plaintiff  was  not  entitled  to  bail  at  law. 
The  ne  eaiear  has  accordingly  been  refused,  when  the  demand 
was  in  prosecution  at  law,  and  not  bailable,  though  the  de- 
fendant was  about  to  remove  with  his  effects.  {Crosley  v. 
Marriot,  Dick.  609.  Case  of  Gardner,  15  Vesey,  444.) 
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But  wlure  a  defendant,  after  a  verdict  at  law,  and  before       181  fi. 
judgment,  was  threatening  to  go  beyond  sea,  the  ne  exeat  >_^i->,-^_^ 
was  allowed  in  an  early  case,  [ex  parte  Bruriker,  3  P.  Wms.       Porteb 
312.)  by  the  master  of  the  rolls,  though  Lord  Talbot  after-      sp^J^j.^ 
wards  discharged  the  writ,  and  on  the  ground,  principally,  ^^/^^^  ^ne'ex- 
that  no  bill  was  filed.     He  added,  also,  "  that  the  writ  ought  eat     reputiica 
not  to  be  made  use  of  where  the  demand  is  entirely  at  law,  "^^  'ss"e. 
for  there  the  plaintiff  has  bail,  and  he  ought  not  to  have  double 
bail,  both  at  law  and  in  equity." 

The  import  of  this  case  is,  that  the  rule  against  -the  al- 
lowance of  the  writ,  where  the  matter  was  of  legal  cogni- 
zance, was  not  then  understood  to  be  inflexible,  but  would 
be  made  to  yield  to  cases  of  necessity,  when  justice  would 
be  defeated  without  the  aid  of  the  writ.  In  Atkinson  v. 
Leonard,  (3  Bro.  218.)  Lord  Thurlow  laid  down  the  rule, 
that  if  chancery  had  concurrent  jurisdiction,  as  in  the  case  of  a 
lost  bond,  it  was  sufficient  to  authorize  the  writ,  if  the  de- 
mand was  an  equitable  one ;  and  he  granted  it  as  a  measure 
to  compel  the  party  to  give  security  to  abide  the  decree ;  and 
Lord  Loiighborough  only  doubted,  in  Bussel  v.  Asby,  (5 
Vesey,  96.)  whether  the  ne  exeat  would  lie  when  the  de- 
fendant might  be  held  to  bail  at  law. 

Since  the  time  of  Lord  Eldon,  however,  it  has  become 
settled  in  the  English  chancery,  that  though  the  plaintiff 
may  sue  at  law  for  the  balance  of  an  account,  and  hold  the 
*party  to  bail,  yet,  as  chancery  holds  a  concurrent  jurisdic-  [  *  171  ] 
tion  upon  the  head  of  account,  the  plaintiff  may  have  the 
ne  exeat,  on  a  positive  affidavit  of  a  threat  or  purpose  of 
going  abroad,  even  though  the  defendant's  general  residence 
was  abroad.  (Jones  v.  Alephsin,  \6  Vesey,  ilO.  11  Vesey, 
54.  and  1  Ves.  S{  Beame,  132,  133.  Howden  v.  Bogers.) 
In  Amsinck  v.  Barklay,  (8  Vesey,  594.)  the  defendant  was 
arrested  at  law,  and  surrendered  into  custody  ;  he  was  then 
held  to  bail  on  ne  exeat  for  the  same  sum,  and  afterwards 
discharged  in  the  suit  at  law  for  want  of  proceeding.  The 
ne  exeat  was  discharged  on  the  ground  that  the  defendant 
had  first  been  arrested  at  law  and  kept  in  custody,  and  then 
discharged ;  and  in  Jones  v.  Sampson,  (8  Vesey,  593.)  the 
chancellor  admitted  his  authority  to  grant  the  writ  where  the 
jurisdictions  were  concurrent;  but  he  observed,  (p.  598.) 
that  if  the  plaintiff  was  actually  arrested  at  law,  he  would 
not  grant  the  writ. 

In  the  present  case,  I  have  some  doubts,  whether  the  bill 
states  a  matter  of  account  on  which  the  jurisdiction  of  the 
Court  can  attach.     To  sustain  a  bill  for  an  account,  there     to  sustain 
must  be  mutual  demands,  and  not  merely  payments  by  way  bill  for  an  ae 
of  set-off.     A  single  matter  cannot  be  the  subject  cif  an  ac-  Zl^'be  J^m 
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1816.      count.     There  must  be  a  series  of  transactions  on  one  side, 

v^^-v^,-^,^  and  of  payments  on    the  other.     [Dinwiddie  v.  Bailey,  6 

Porter       Fesej/y  136.  and   ?Fe&  V.  Cooper,  there  cited.)     I  place  my 

„    ^-  interference  on  the  necessity  of  the  case.     From  the  fact's 

charged  and  sworn  to,  it  appears  to  me  that  the  remedy  in 

feH^S'of'trans^  ^^^  ^"'*^  pending  at  law  would  be  absolutely  defeated  without 

actions  on  one  the  interposition  of  this  Court.     The  books  assume  and  ad- 

«ide  and  of  pay-  jjjjj  principles  that   wili  justify  the  allowance  of  the  writ 

inents    on    the  ,  "^    ,      "^         ,.  •  ■' ,  r  .t  ,  „,. 

other.  under  the  pecuhar  circumstances  ol  the  present  case.     The 

remedy  sought  is  indispensable  to  prevent  a  failure  of  justice, 
and  this  creates  a  marked  difference  between  this  and  the 
ordinary  cases.     I  should  think  it.  would  reflect  discredit  on 

[  *  172  ]  the  administration  of  *justice,  if  the  plaintiflT  could  find  no 
relief  from  the  impending  mischief  arising  from  a  failure  of 
the  remedy  at  law,  by  the  immediate  removal  of  the  defend- 
ant and  his  bail.  I  have  no  option  or  discretion  to  refuse  the 
writ,  when  a  case  is  brought  within  the  established  rules  of 
the  Court. 

This  is  not  holding  a  party  to  bail  when  he  is  not  entitled 
to  it.  Nor  is  there  double  bail,  for  the  first  bail  is  going 
abroad  with  all  his  effects,  and  that  too  in  connection  with 
the  defendant ;  and  though  I  am  not  free  from  difBdence, 
as  to  the  view  I  have  taken  of  this  case,  I  feel  myself  bound 
to  declare,  from  the  beist  judgment  I  can  form  at  present, 
that  a  ne  exeat  ought  to  be  granted,  (o) 
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IS16. 

Mason  and  others  against  Sudam  and  others.  sudam. 

[Seel  Paige -183 J 

Tiie  act  of  the  legislature,  passed  the  Hth  of  ^ril,  1808,  for  the  relief 
of  James  Kain  and  Stephen  Rea,  executors  of  David  Rea,  deceased,  late 
sheriff  of  Ulster,  Aid  not  authorize  them  to  sell  property  under  an 
execution,  the  execution  of  which  had  not  been  commenced  by  the  de- 
ceased sheriff. 

And  the  amount  of  a  judgment  and  execution,  with  the  sheriff's  fees,  be- 
ing tendered  by  a  master  in  chancery,  on  a  sale  of  land,  under  a  decree 
in  favor  of  a  subsequent  mortgagee,  and  refused,  a  sale  afterwards, 
under  the  judgment  and  execution,  by  the  agent  <Vf  the  executors  of  JJ., 
is  wrongful  and  void. 

Where  the  master  sold  a  parcel  ot  the  land  under  a  deci-ee,  with  the  as- 
sent of  the  agent  of  the  executors  of  ileo,  and  a  mutual  understanding 
that  the  sale  should  be  valid,  and  the  execution  be  satisfied  by  the 
master  out  of  the  proceeds  of  such  sale,  and  that  was  made  known  to 
the  purchasera  at  the  time ;  and  the  agent  of  the  executors  of  ii.  after- 
wards sold  the  land,  under  the  execution,  to  persons  who  knew  all  the  , 
circumstances,  such  subsequent  sale  was  held  to  be  fraudulent  and 
void. 

THE  bill,  in  this  case,  was  to  set  aside  a  conveyance  Sepiemier'soth. 
made  to  the  defendants  Sudam  and  Elmendorf,  under  an 
*execution  directed  to  the  sheriff  of  Ulster  county.  B.  Gar-  [  *  173  ] 
denier,  being  indebted  to  the  executors  of  N.  Evertson,  de- 
ceased, (plaintiffs,)  in  the  sum  of  2,000  dollars,  on  the  5th  of 
October,  1807,  executed  a  mortgage  to  them  of  certain  lands 
in  Hurley,  in  the  county  of  Ulster.  The  executors,  after- 
wards, filed  a  bill  to  foreclose  the  mortgage,  which  was  taken 
pro  confesso.  They  stated  that  they  were  ignorant  that  the 
mortgaged  premises  were  encumbered  by  any  judgment  until 
the  master  was  about  to  sell.  That  a  judgment  at  the  suit 
of  Newkirk  and  others  v.  Newkirk,  docketed  the  3d  of 
January,  1806,  for  190  dollars  and  56  cents,  bound  the 
premises.  That  an  act  of  the  legislature  was  passed  the 
1  Ith  of  April,  1808,  for  the  relief  of  James  Kain  and  Stephen 
Rea,  stating  that  they  were  bail  for  David  Rea,  late  sheriff 
of  Ulster,  and  were  his  executors;  that  the  said  sheriff  had 
made  sales,  but  had  given  no  deeds ;  had  executions  in  his 
hands,  the  execution  of  which  was  commenced,  but  not 
completed,  at  the  time  of  his  death,  and  that  many  other 
duties  and  things  pertaining  to  his  office,  which  were  com- 
menced, remained  unfinished ;  and  thereby  authorizing  them, 
K.  and  R.,  to  execute  deeds  for  lands  sold,  and  to  do  and 
perform  every  duty,  matter,  and  thing,  in  relation  to  the  said 
office,  as  fully  as  D.  R.  might  do,  if  living,  provided  they 
gave  security,  &c. 

The  bill  further  stated,  that  they  gave  security ;  that  ajl.fa. 
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1816.  issued  on  the  judgment  which  was  delivered  to  the  said 
^.^-s,,-.*.^  sheriff,  in  his  iifetireie,  but  he  did  not  commence  the  execii- 
Mason  tion  of  it  by  levying  on  the  said  lands,  so  that  the  executors 
SuDAM  °f  ^^^  sheriff  had  no  authority,  as  the  bill  alleged,  to  sell, 
<fec.  That  the  premises  were  advertised  fur  sale  by  the, 
master,  under  the  decree,  on  the  12th  of  May,  1814,,  bu( 
the  sale  was  postponed  to  the  23d  of  May,  when  it  toot 
place.  That,  until  the  day  before  the  sale,  neither  the 
.  master,  nor  the  executors  o[  Evertson,  knew  of  the  judgment,, 
execution,  or  levy ;  the  master  was  then  informed,  by  the 
*  174  1  sheriff,  of  the  judgment,  and  that  he  had  advertised  *part 
of  the  premises  for  sale  under  the  execution,  which  he  had 
postponed  to,  the  23d  of  May,  and  that  there  was  due  on 
the  execution  the  sum  of  315  dollars;  that  he  proceeded  not 
as  sheriff,  but  as  agent  of  K.  and  R.,  who  acted  under  the 
act.  The  master  agreed  with  the  sheriff  to  sell  the  partof 
the  premises  (advertised  under  the  execution)  under  the  de- 
cree, free  and.  discharged  from  the  judgment ;  and  out  of 
'the  proceeds,  to  retain  sufficient  to  pay  the  judgment:  that, 
this  agreement  was  made  known  to  all  the  persons  present, 
and  the  master  sold  the  part  of  the  premises  which  had  beeii' 
advfertised  by  the  sheriff,  for  2,006  dollars  and  35  cents,  out' 
of  which  he  retained  315  dollars  to  satisfy  the  judgment. 
That  the  sheriff  considered  the  land  so  sold  as  discharged 
of  the  judgment,  and  promised  to  procure  a  deed  from  the 
executors  of  Rea.  That  the  postponement  of  the  sale  by 
the  sheriff,  to  the  23d  of  May,  was  made  at  the  instance  of 
Sudam  ;  that  the  master  adjourned  the  sale  of  the  residue  of 
the  premises  to  the  first  of  June,  and  left  in  the  hands  of  A 
third  person  the  315  dollars,  until  that  time;  that  after  the 
sale  above  mentioned,  on  the  same  day,  C.  E.  Elmendorf, 
defendant,  informed  the  master,  that  the  sheriff,  or  agent  of 
the  executors  of  Rea ^  had  sold  the  part  of  the  premises  to 
him  for  400  dollars;  that  the  judgment  was  for  190  dollars 
and  56  cents  only.  That  the  master  attended  on  the  1  st  of 
June,  to  sell  the  residue  of  the  premises,  and  to  satisfy  the 
judgment,  when  he  was  informed,  that  the  difference  be- 
tween the  190  dollars  56  cents,  and  315  dollars,  consisted 
of  interest,  which  he  was  not  authorized  to  pay,  and  there 
were  no  directions  endorsed  on  the  execution  to  levy  inter- 
est, but  only  190  dollars  and  56  cents,  and  sheriff's  fees ;  that 
the  master  offered  to  pay  this  sum,  which  was  refused.  That 
the  master  then  proposed  to  refer  the  question  to  the  execu- 
tors of  Evertson  at  New-York,  to  which  the  sheriff  assented. 
That  the  master,  on  the  1st  of  June,  sold  the  residue  of  the 
premises  for  474  dollars,  which,  with  the  proceeds  of  the  forniei 
[  *  175  ]  sale,  was  not  sufficient  to  satisfy  *the  mortgage  debt.  That 
after  the  1st  of  June,  and  after  the  above  proposal  was  made 
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and  accepted,  the  sheriff,  as  agent  of  the  executors  of  Rea,  1816. 
without  the  knowledge  of  the  plaintiffs,  or  of  the  master,  col-  -^^'-n/'-*.-' 
lusively  sold  the  said  part  of  the  premises,  for  600  dollars,  to  Mason 
Sudam.  defendant,  who  made  the  purchase  for  himself,  C.  E.  s,vd^m. 
Elmandorf,  and  J.  Burr;  and  that  the  executors  of  Rea  exe- 
cuted a  conveyance  accordingly.  That  those  purchasers,  at 
the  time,  well  knew  of  the  agreement  between  the  master  and 
sheriff;  that  such  sale  was  fraudulent  and  irregular,  not  having 
been  duly  adjourned  to  the  1st  of  June,  or  regularly  advertised, 
and  the  same  land  had  been  before  sold  to  Elmendorf,  on 
the  23d  of  May.  That  the  executors  of  Rea,  before  they 
executed  the  deed  to  Sudam  and  the  others,  were  informed, 
by  letter,  of  all  the  above  circumstances.  That  S.  E.  and 
B.  have  since  sold  the  same  land  to  others,  who  knew,  at 
the  time,  of  the  circumstances,  and  had  brought  an  action 
of  ejectment,  &c.  The  bill  prayed  that  the  sale  to  Sudam,  E., 
and  B.,  and  the  subsequent  sales  by  them,  might  be  set 
aside  as  fraudulent  and  void ;  that  upon  payment,  by  the 
master,  of  the  190  dollars  and  56  cents,  and  the  sheriff's  fees, 
the  judgment  and  execution  might  be  deemed  satisfied,  and 
the  executors  of  Rea  be  directed  to  convey  to  the  purchasers 
under  the  master's  sale,  all  their  right  under  the  judgment ; 
and  that  Sudam  and  others  may  account  for  the  rents  and 
profits  to  the  purchasers  under  the  master,  and  that  Sudam 
and  others,  and  those  holding  under  them,  may  be  enjoined 
from  selling,  or  committing  waste,  &ic. 

The  answer  of  the  defendants  did  not  admit  that  the  ex- 
ecutors of  Evertson  had  no  notice  of  the  judgment  of  Neiu- 
Tcirk,  but,  on  the  contrary,  alleged,  that  some  of  them  had 
notice  of  it  before  the  22d  of  May,  1814.  They  averred, 
that  the  master  promised  to  satisfy  the  sheriff  the  amount  of 
the  judgment  out  of  the  sale,  and  that  the  sheriff  desisted 
from  proceeding  on  the  23d  of  May,  to  see  if  the  *master  [*  l~6  \ 
would  fulfil  his  promise.  The  defendants  Sudam  sxid  Burr 
averred,  that  such  agreement  was  true;  that  the  sheriff,  at 
the  time,  offered  the  part  of  the  premises  for  sale,  and  showed 
the  execution,  and  that  the  purchasers  under  the  master 
knew  of  the  judgment  and  execution  before  the  sale  by  him. 
They  denied  any  agreement  that  the  part  so  sold  should 
be  free  of  the  lien,  &,c.,  unless  the  master,  immediately  after  • 

the  sale,  and  before  it  was  exposed  for  sale  by  the  sheriff, 
paid  the  amount  due  on  the  judgment.  Sudam,  defendant, 
slated,  that  he  attended,  on  the  23d  of  May,  in  behalf  of  the 
persons  interested  in  the  judgment,  and  then  understood, 
from  the  master  and  the  sheriff,  that  the  master  would  pay 
the  execution  out  of  the  moneys  arising  from  the  sale,  imme- 
diately thereafter,  or  that  the  sheriff  would  proceed  to  a  sale 
under  the  execution ;  and  that  this  agreement  was  publicly 
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1S16.      proclaimed  by  the  master.     That  the  master,  after  the  sale, 

v.-»-N^-«»^  did  not  pay  the  judgment,  and  the  sheriff,  on  the  same  day, 

Mason       offered  the  lands  for  sale,  and  D.  B.  bid  316  dollars,  and 

SuDAM.       the  sale  was  then  adjourned  to  the  next  day.     Elmendorh 

defendant,  stated,  that  at  the  sale,  on  the  24th  of  May;  he 

bid  400  dollars,  and  the  sale  was  then  postponed,  by  his 

consent,  and  subject  to  his  bid,  to  the  1st  of  June,  to  see  if 

the  executors  of  Evertson  would  satisfy  the  judgment '  &- 

dam  said,  that  he  did  not  attend  the  two  last-mentione'd  days; 

and  he  and  jB/menrfo?/ stated,  that  the  master  had  received 

the  purchase  money,  before  the  sale  by  the  sheriff. 

Sudani  further  stated,  that  on  the  1st  of  June,  he  under- 
stood that  the  master  had  sold  the  residue  of  the  land  foi 
424  dollars,  and  believing  that  the  execution  had  been  sat 
isfied,  he  did  not  attend  at  the  adjourned  sale  of  the  sheriff; 
but  afterwards,  between  12  and  1  o'clock,  being  informed 
by  the  sheriff  otherwise,  and  requested  by  him  to  attend,  he 
attended  the  sale,  and  bought  the  first  part  of  the  premises 
for  655  dollars ;  that  there  was  nothing  fraudulent  in  the 
[  *  111  ]  sale,  but  on  the  contrary,  it  was  fair,  and  made  bona  *fidi; 
that  the  purchase  was  for  the  joint  benefit  of  himself  and 
Elmendorf;  that  on  the  5th  of  June  they  sold  one  third  of 
the  land  "to  J.  Burr  for  350  dollars,  to  whom  they  gave  a 
deed,  and  received  a  reconveyance  from  the  executors  of 
Rea.  That  the  only  agreement  known  to  them  was,  that 
the  master  should  satisfy  the  judgment  immediately  after  the 
sale,  which  he  had  not  done. 

A  witness  for  the  plaintiffs,  ^S.  BruJ/ra,  testified,  that  he  was 
present  at  the  sale  by  the  master,  and  that  some  person 
proposed  that  the  sale  should  be  joint  under  the  mortgage 
and  judgment,  and  to  commence  with  the  former  bid,  and  the 
purchaser  to  take  a  title  under  the  master  and  sheriff,  which 
proposition  appeared  to  be  acceded  to  by  them.  When  the 
property  was  struck  off  by  the  master,  he  proposed,  with 
the  apparent  approbation  of  the  sheriff,  to  deposit  315 
dollars  with  the  witness,  being  the  amount  claimed  by  the 
sheriff,  to  remain  until  the  master  could  write  to  the  exec- 
utors of  Evertson,  and  obtain  their  consent :  that  on  the  1st 
of  June,  after  the  sale  by  the  master,  he  offered  the  sheriff 
•  to  pay  him  the  amount  of  the  execution,  and  his  fees,  which 

he  refused,  unless  the  interest  was  also  added;  and  the 
master  said  he  had  no  authority  to  pay  the  interest,  and 
offered  to  leave  it  with  the  witness,  until  the  consent  of  the 
executors  of  Evertson  could  be  procured,  but  the  sheriff 
expressed  no  assent  to  the  proposal ;  that  the  sheriff,  soon 
after,  sold  the  land  to  Sudam,  for  655  dollars,  and  then  said 
to  the  master  and  witness,  that  Sudam  would  give  up  the 
purchase,  if  the  interest  was  paid,  the  object  being  to  secure 
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the  interest ;  that  Sudam,  at  the  time  of  the  purchase,  knew        1816. 
of  the  difference  between  the  master  and  sheriflF.     That  on  >^^— v--^.-^ 
the  13th  of  June,  according  to  his  instructions  from   the       Masos 
executors  of  Evertson,  he  tendered  the  amount  of  the  judg-       svoas. 
ment,  with   the   interest,   to    Sudam,  who   refused    to    ac- 
cept it. 

Dodge,  the  master,  who  was  a  witness,  testified,  that  the 
agreement  between  him  and  the  sheriff  was,  that  the  judg- 
ment *should  be  paid  out  of  the  master's  sale,  and  that  the  [  *  1T8  ] 
master  and  sheriff  should  each  give  a  deed  to  the  purchaser. 
That  the  witness  offered  to  deposit  with  Bruyn  the  amount 
of  the  ji.  fa.,  to  abide  the  orders  of  the  executors  of 
Evertson.  That  this  proposal  appeared  so  satisfactory  that 
no  difficulty  was  suggested.  That  Sudam  was  present,  and 
knew  of  every  circumstance  relative  to  the  claim  of  the 
sheriff,  and  the  agreement ;  and  that  before  the  sale  on  the 
1st  of  June,  the  witness  informed  Sudam  of  the  question 
between  him  and  the  sheriff;  that  he  received  the  purchase 
money,  executed  a  deed,  and  deposited  315  dollars  with 
Bruyn.  That  on  the  31st  of  May  he  received  the  direction 
of  the  plaintiffs  to  pay  the  amount  of  the  execution,  and  he 
offered  the  sheriff  191  dollars  and  50  cents,  with  his  fees,  but 
the  sheriff  refused  to  receive  it  without  the  interest.  That 
the  witness  then  said  he  would  deposit  the  money  with 
Bruyn,  and  wait  for  further  directions,  to  which  the  sheriff 
either  expressly  assented,  or  induced  the  belief  of  the  wit- 
ness that  he  did  assent. 

Riggs,  for  the  plaintiffs,  raised  the  following  points:  1. 
That  the  act  of  the  legislature  mentioned,  did  not  authorize 
the  executors  of  Rea  to  make  any  sale  under  an  execution, 
which  had  not  been  begun  to  be  executed  by  the  sheriff  in 
his  lifetime ;  and  that  the  sale  was,  therefoi-e,  void. 

2.  That  this  Court,  after  a  decree  for  the  sale  of  the 
mortgaged  premises,  will  not  allow  a  sale  at  law,  under  a 
judgment.     (2  Schoale  If  Lefroy,  398.) 

3.  That  the  agreement  between  the  master  and  the  sheriff 
Dubois  was  binding,  and  the  sale  by  the  sheriff,  afterwards, 
was  fraudulent. 

4.  That  the  sum  really  due  on  the  judgment,  being  ten- 
dered, ought  to  have  been  received. 

5.  That  the  purchasers  under  Sudam  had  notice. 

6.  That  the  sale  of  the  sheriff,  &c.,  ought  to  be  adjudged 
fraudulent  and  void,  and  the  amount  of  the  judgment  paid 

*out  of  the  proceeds  of  the  master's  sale,  and  a  satisfaction       [  *  179  ] 
entered  upon  the  judgment,  and  that  the  dsfendants  should 
pay  the  costs. 

143 


179  CASES  IN  CHANCERY. 

IQlQ,  Harison,  for  the  defendants,  insisted,  1.  That  there  wai 

v_*— ,^— ^_^  110  fraud  in  the  defendants. 

Mason  ,2.  That  if  there  was  any  fraud  in  any  person,  it  must  have 

SuDAM       ^een  in  Dubois,  the  sheriff,  and  he  was  not  made  a  party, 
nor  his  representatives. 

3.  That  the  agreement,  if  any,  between  the  master  and 
Dubois,  was  merely  verbal,  and  made  without  authority  from 
the  defendants. 

4.  That  Sudnm  and  Elmendorf  were  not  trustees  for  the 
plaintiffs ;  and  the  purchasers  under  them  are  bona  fide 
purchasers  without  notice  of  the  fraud,  and  the  plaintiffs 
not  entitled  to  redeem ;  and  that  the  bill  ought  to  be  dis- 
missed with  costs.         I 

The  Chancellor.  There  are  several  objections  to  the 
sale  by  the  executors  of  David  Rea,  each  of  which  anpears 
to  me  to  be  well  founded. 

1  The  sale  was  not  authorized  by  the  act  of  the  11th 
ot  April,  1808.  That  act  only  intended  to  authorize  the 
executors  to  finish  those  executions  of  which  "  the  execution 
had  been  commenced  by  their  testator,  and  had  not  been 
completed."  This  was  the  object  of  their  application  to 
the  legislature,  and  the  act  was  not  intended  to  be  broader 
than  the  case  required.  It  is  most  reasonable  to  give  it  such 
construction,  for  there  was  no  necessity  of  any  more  ex- 
tended provision,  as  the  constitution  and  general  law  of  the 
land  had  provided  a  known,  suitable,  and  responsible  officer 
for  the  execution  of  all  process  that  had  not  already  been 
acted  upon.  If  a  sheriff  seizes  property  under  execution, 
and  dies  before  the  execution  is  completed,  his  represent-' 
atives  are  responsible  for  the  property  sequestered ;  and  it 
[  *  180  ]  was  fit  and  proper  that  they  should  *have  the  power  to 
discharge  the  trust.  It  was  accordingly  the  old  and  settled 
rule  of  law,  that  an  execution  was  an  entire  thing,  and  when 
once  acted  upon,  as  by  taking  the  property  into  possession,- 
or,  perhaps,  by  advertising  it  for  sale,  the  person  who  thus 
began  it  must  finish  it,  otherwise  there  would  be  great 
inconvenience  to  the  sheriff"  and  the  party,  and,  what  had 
been  done  would  be  defeated  and  rendered  of  no  avail. 
{Ayre  v.  Aden,  Cro.  J.  73.  Gierke  v.  Withers,  1  SaUc. 
322.  2  Ld.  Raym.  1072.  Wilcox,  fyc.  v.  Pokinhorn,  1 
Barnadis.  81.  Lord  Mansjield,  in  Cooper  \.  Chitty,  1  Black. 
Rev.  65.)  In  this  case,  there  was  no  personal  property 
wliich'had  been  seized  under  the  execution,  and  there  was 
no  act  done,  or  step  taken,  in  respect  to  the  real  estate^ 
There  was  nothing  which  could  be  said  to  have  been  a 
commencement  of  the  execution  of  the  writ  by  the  deceased 
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sheriff.     The  execution  had  lain  dormant  in  the  hands  of  a        1816 
deputy,  until  after  the  return  day,  and  until  after  the  death  ~.^^~-sy~^.^ 
of  the  sheriff.     The  case   was,  therefore,  not   within    the       Biisow 
reason   of  the   rule   of  the    common  law,  nor   within   the       sddam 
purview  of  the  act. 

2.  The  master,  as  agent  for  the  plaintiffs,  had  offered  to 
the  agent  of  the  executors  the  amount  of  the  execution  and 
the  fees  before  the  sale,  and  that  offer  had  been  rejected. 
The  subsequent  sale  was,  therefore,  entirely  in  their  own 
wrong.  They  had  no  right  to  demand  any  more  than  the 
amount  of  the  execution,  nor  to  levy  interest  on  the  judg- 
ment. This  was  the  well-known  and  settled  rule  of  law. 
{Watson  V.  Fuller,  6  Johns.  Rep.  283.)  The  act  (sess.  36. 
c.  203.  s.  50.)  evidently  recognizes  the  rule,  and  only  makes 
provision  for  interest  to  be  collected  on  judgments  thereafter 
to  be  recovered.  The  act  did  not  apply  to  this  case,  and 
the  parties  stood  upon  their  legal  rights  as  they  then  existed. 
These  facts  were  all  known  to  the  defendant  Sudam,  and 
to  thoai  who  hold  under  him,  at  the  time  that  they  pur- 
chased. 

*3.  Tne  special  circumstances  under  which  the  sale  was       [  *  181  J 
made,  and  which  were  also  knovi^n  to  the  purchasers,  form, 
of  themselves,  strong  ground  for  equitable  relief. 

The  master  sold  one  parcel  of  the  land  on  the  23d  of 
May,  in  the  presence,  and  with  the  assent  of  the  agent  of 
the  executors  of  Rea,  and  with  a  mutual  understanding,  (and 
that  known  to  the  purchasers,)  that  the  sale  should  be  vahd, 
and  that  the  execution  was  to  be  satisfied  out  of  the  pro- 
ceeds. This  agreement  is  sufficiently  proved  by  the  testi- 
mony of  Bruya  and  Dodge.  If  that  agreement  had  not 
afterwards  been  complied  with  on  the  part  of  the  plaintiffs, 
it  would  have  been  the  duty  of  those  claiming  under  the 
execution,  to  have  applied  to  this  Court,  which  had  the 
direction  and  control  of  those  proceeds.  But  that  agree- 
ment was  disregarded  on  the  part  of  the  agent  of  the  ex- 
ecutors of  Rea,  and  the  land  sold  under  the  execution,  in 
•  violation  of  the  rights  of  the  plaintiffs,  as  well  as  of  those 
who  had  purchased  under  the  decree.  The  defendant 
Sudam,  before  he  purchased,  knew  of  the  prior  sale  by  the 
master,  and  of  the  agreement  between  the  master  and  the 
agent  of  the  executors  of  Rea,  that  the  execr.tion  was  to  be 
satisfied  out  of  that  sale.  He  is,  therefore,  chargeable  with 
a  previous  knowledge  of  all  the  equity  of  the  case,  and  so 
are  those  who  took  under  him.  The  sale,  under  all  its 
circumstances;  cannot  be  countenanced,  nor  can  I  suffer  it 
to  stand. 

I  shall,  accordingly,  decree,  that  the  sale  by  the  executors 
of  Rea  be  set  aside,  as  null  and  void ;  and  that  the  amount 
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1816.      °f  ^^^  judgment  be  paid  out  of  the  proceeds  of  the  mf.sler's 
v^,<^-s^-^^  sales ;  and  that  satisfaction  of  the  judgment  be  entered,  and 
Dey         that  all  the  defendants,  except  Justus  Burr,  be  decreed  to 
Do«iAM.     pay  costs. 

Decree  accordmgly. 


[*182]  *Dey  against  Dunham. 

[Reversea,  15  Johns.  535.    See  1  Paige  554;  3  ia.,433. 

Where  a  deed,  absolute  on  the  face  of  it,  is  recorded  as  a  deed,  and  after- 
wards the  grantee  executes  a  defeasance,  which  is  not  registered  or  re- 
corded, the  defeasance  connected  with  the  first  deed  is  considered  as 
a  mortgage,  and  must  be  registered  as  such,  to  give  it  priority  over  a  sub- 
sequent deed  to  a  bonajide  purchaser.  The  record  of  the  absolute  deed, 
as  such,  is  no  notice  to  a  subsequent  purchaser. 

Where  a  debtor  conveys  all  his  estate,  real  and  personal,  in  trust  for  all 
his  creditors,  such  trustee  is  considered  as  a  honajide  purchaser.  Though 
there  is  a  schedule  annexed  to  the  assignment  in  trust,  which  mentions 
that  the  title  to  the  land  was  in  the  defendant,  {the  grantee  in  the  origi- 
nal deed,)  and  that  be  held  it  as  collateral  secwity  to  pay  certain  notes, 
this  is  not  a  sufficient  notice  to  the  trustee. 

It  must  be  such  a  notice  as,  with  attending  circumstances,  will  affect  the 
subsequent  purchaser  with  actual  fraud.  A  noticf  enough  merely  to 
put  the  party  on  inquiry,  is  not  sufficient  to  break  m  upon  the  regis- 
try act. 

This  Cou  rt  will  order  a  defendant  to  account  for  moneys  overpaid,  beyond 
the  legal  interest,  in  pursuance  of  a  usurious  contract.  The  defend- 
ant cannot,  at  the  hearing,  avail  himself  of  the  limitation  in  the  act 
against  usury,  unless  the  same  has  been  pleaded  or  insisted  on  in  his 
answer. 

Where  the  defendant  advanced  hTs  notes  to  the  plaintiff  for  hisnotesfor 
the  same  sums,  payable  at  or  near  the  same  periods,  for  which  exchange 
the  defendant  received  a  commission  of  two  and  a  half  per  cent,  on  the 
amount,  and  the  notes  when  they  became  due  were  renewed,  and  new 
notes  given  in  exchange,  and  this  renewal  and  exchange  were  repeat- 
ed many  times,  and  the  defendant,  on  each  renewal  and  exchange,  re- 
ceived a  commission  of  two  and  a  half  per  cent.,  but  which  was  less  than 
the  lawful  interest  on  the  amount  of  the  notes  for  each  time  they  had 
to  run ;  this  was  held  not  to  be  usury,  but  a  compensation  only  for  a 
loan  of  credit  and  risk.  But  if  the  defendant  had  taken  lawful  interest 
for  the  time  the  notes  had  to  run,  and  had  exacted  the  commission  in 
addition,  it  would  have  been  usury. 

The  recitals  in  a  decree  should  not  be  argumentative,  but  state  merely  the 
conclusions  of  law  and  fact.  Where  a  deed  is  set  aside  ss  constructive- 
ly fraudulent,  it  is  usual  to  direct  a  release  and  reconveyance  by  the 
party  claiming  under  the  deed,  with  a  covenant  against  his  own  acts. 

A  deed  charged  in  the  bill,  and  admitted  in  the  answer,  maybe  read  at 
the  hearing,  without  having  been  made  an  exhibit  before  the  master. 

*^''ami'  ^'"'      ^^^  ''''^  Stated,  that  M.  S/-   W.   Ward,  booksellers,  and 
October    1  h.   partners,  being  seised  of  fifty  lots  of  land  in  the  9th  ward 
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of  the  city  of  New-York,  on  the  27th  of  January,  1810,  con-  1816. 
veyed  the  same  to  the  defendant,  by  an  absolute  deed,  but  .^^»^v^»,i^ 
*which  was  intended  only  as  security  for  some  temporary  Dey 
purpose,  or  if  for  security  for  money  due,  it  was  for  money  jddiTham. 
due  on  a  usurious  contract ;  and  the  temporary  purpose  r  #  jgjj  ^ 
(if  any)  for  which  the  deed  was  given,  was  accomphshed 
before  the  27th  of  July,  1810,  when  the  deed  remained 
uncancelled  in  the  defendant's  hands ;  and,  on  that  day,  a 
writing  was  executed  under  the  hands  and  seals  of  iW.  Ward 
and  the  defendant,  reciting  that  M.  8f  W.  Ward  were  in- 
debted to  the  defendant,  in  the  sum  of  10,000  dollars,  on 
three  notes,  dated  the  24th,  25th  and  26th  July,  1810,  payable 
six  months  after  date ;  and  that  they,  M.  fy  W.  Ward,  had 
deposited  with  the  defendant  three  notes,  made  by  Robert 
Bache  ^  Co.,  for  1,408  dollars  41  cents  each,  payable  in  9, 
11,  and  13  months,  to  M.  &/■  W.  Ward,  and  endorsed  by 
them ;  and  declaring,  that  if  the  said  notes  of  M.  ^  W. 
Ward,  for  10,000  dollars,  should  be  regularly  paid,  the  con- 
veyance for  the  50  lots  should  be  reconveyed,  and  the  notes 
of  Bache  ^  Co.  be  given  up ;  but  if  the  notes  should  not 
be  paid,  then  the  notes  of  Bache  8f  Co.  should  remain  as 
security,  and  the  defendant  might  sell  the  lots  and  collect 
the  notes  of  Bache  &f  Co.  to  obtain  payment  of  the  sum 
due  the  defendant.  That  the  deed  for  the  50  lots  was  not 
registered;  that  the  writing,  declaring  the  50  lots  to  be 
security  only,  was  never  registered  or  recorded,  and  there- 
fore, under  the  act  concerning  mortgages,  was  void,  even  as 
a  mortgage. 

That  M.  <^  W.  Ward,  on  the  17th  of  June,  1811",  gave  to 
the  defendant  two  notes,  one  dated  the  25th  of  May,  1811, 
for  3,333  dollars  and  33  cents,  payable  in  60  days,  and  the 
other  dated  the  l2th  of  June,  181 1,  for  the  same  sum,  pay- 
able in  90  days ;  and  on  the  25th  of  June,  they  gave  to  the 
defendant  a  third  note  for  the  like  sum,  payable  in  30  days, 
which  notes  were  made  and  received  in  lieu  of  the  three 
notes  first  mentioned,  which  are  yet  retained  by  the  de- 
fendant; that  on  the  17th~of  Jwne,  1811,  when  the  two 
*notes  were  given,  the  defendant,  by  B.  Edgar,  his  agent,  *  . 'M  ] 
gave  M.  if  W.  Ward  a  receipt,  admitting  that  they  were 
given  on  account  of  the  three  first  notes,  and  when  the 
third  note,  of  the  25th  of  June,  was  given,  the  same  agent 
endorsed  a  receipt  for  it  on  the  other  receipt.  That  when 
the  three  last  notes  were  given,  M.  ^  W.  Ward  paid  up  all 
the  interest  on  the  first  notes,  and  a  large  sum  besides,  for 
usury,  beyond  the  legal  interest ;  that  the  three  last-mentioned 
notes  were  regularly  paid  as  they  became  due,  and  are  now 
in  possession  of  the  plaintiff;  that  if  the  deed  for  the  50 
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1816.       '°*^  could  not  have  been  of  any  force  as  security,  the  same 
^^^■^^^-^^  was  wholly  discharged  by  the  payment  of  the  last  notes. 
Dey  That  on  the  11th  of  May,  1812,  M.  &r  W.  Ward  assigned 

DoNHAM  ^°  *^®  plaintiff  all  their  estate,  real  and  personal,  in  trust, 
for  the  benefit  of  their  creditors,  part  of  which  real  estate 
was  the  50  lots  mentioned ;  and  by  another  deed,  dated  the 
16th  oi  November,  1812,  M.  ^  W.  Ward  confirmed  to  the 
plaintiflf  the  50  lots,  in  trust,  &,c.  That  the  plaintiff,  con- 
sidering the  deed  to  the  defendant  as  discharged  by  the 
payment  of  the  notes,  on  the  19th  of  November,  1812,  gave 
notice  to  the  defendant  of  the  assignment  to  the  plaintiff, 
and  requested  the  defendant  to  give  up  the  deed  for  the  lots 
and  the  three  first  notes,  to  be  cancelled.  That  between  the 
27th  of  January,  1810,  and  the  date  of  the  assignment  to 
the  plaintiffs,  M.  Sf  W.  Ward  had  various  dealings  with  the 
defendant,  by  exchanging  notes,  the  defendant  giving  to 
them  his  notes  for  different  sums,  at  different  periods  of 
payment,  and  receiving,  at  the  same  time,  their  notes 
payable  at  the  same  or  different  periods,  upon  which 
transactions,  under  the  name  of  commissions,  the  defendant 
extorted  from  them  above  200  dollars  for  usury,  over  and 
above  the  legal  interest,  and  for  which  the  defendant  had 
become  accountable  to  M.  &f  W.  Ward,  and  to  the  plaintiff, 
[  *  185  ]  as  their, assignee.  The  plaintiff  *prayed  that  the  defendant 
might  be  decreed  to  deliver  up  the  deed  of  the  27th  of 
January,  1810,  and  to  release  to  the  plaintiff  all  his  interest 
in  the  lots  of  land,  and  also  to  account  for  the  sums  re- 
ceived by  him  for  usury. 

The  defendant,  in  his  answer,  admitted  the  facts  stated 
in  the  bill,  as  to  giving  the  three  notes  by  M.  &f  W.  Ward, 
on  the  27th  of  January,  18]  0,  and  the  deed  for  the  50  lots, 
which  was  absolute  in  terms,  but  intended  only  as  security, 
but  denied  that  the  deed  was  given  on  any  usurious  or  ille- 
gal contract.  He  stated,  that  in  February,  1810,  he  recon- 
veyed  two  of  the  lots  to  M.  Sf  W.  Ward,  who  sold  them  for 
400  dollars,  which  vvas  received  by  the  defendant ;  and  he 
denied  that  the  purposes  of  the  deed  were  yet  fulfilled.  The 
defendant  further  said,  that  on  the  25th  oi  July,  1810,  M,  ^ 
W.  Ward  applied  to  him  to  renew  the  first  notes,  and  that 
he  did  so,  by  giving  his  three  notes  for  the  same  sums  as  the 
notes  made  in  January,  dated  the  26th,  27th,  and  28th  of 
July,  1810,  at  six  months,  and  receiving  three  notes  of  M. 
&r  W.  Ward,  dated  the  24th,  25th,  and  26th  of  July,  two 
,  for  3,000  dollars  each,  and  one  for  4,000  dollars,  payable  six 

months  after  dates  ;  and  they  left  the  deed  for  the  50  lots  in 
the  defendant's  hands,  and  deposited  with  him  two  notes  of 
Bache  ^  Co.,  amounting  to  2,816  dollars  and  83  cents;  that 
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the  notes  of  M.  &f  W.  Ward  were  dated  first,  to  enable  the  1816. 
defendant  to  collect  them,  before  his  own  fell  duQ,  or  to  sell  v_^~n/^>w^ 
the  lots  of  land ;  that  M.  Sf  W.  Ward  got  the  notes  of  the  Def 
defendant,  last  mentioned,  discounted,  and,  with  the  money  DujHi„ 
so  raised,  took  up  the  notes  of  the  27th  January,  1810. 
The  defendant  admitted  the  writing  by  way  of  defeasance ; 
and  said,  that  the  three  last  mentioned  notes  of  M.  Sf  W. 
Ward  were  not  paid,  they  having  failed  before  they  became 
due,  and  that  the  notes  were  now  in  possession  of  the  de- 
fendant. He  denied  all  usurious  transactions  with  M.  ^  W. 
Ward,  or  receiving  from  them  interest  beyond  seven  per 
cent.  *for  loans.  He  said  that  the  deed  of  the  27th  of  Jan-  [  *  lg(j  j 
uary,  1810,  though  not  registered  as  a  mortgage,  was  re- 
corded as  a  deed,  on  the  day  of  its  date ;  but  the  writing 
given  as  a  defeasance  was  never  registered  or  recorded. 
That  in  July,  1810,  M.  Ward  proposed  to  the  defendant  to 
raise  10,000  dollars  for  him  on  his  notes,  and. prevent  a 
sale  of  the'  lots,  and  the  defendant  issued  notes  for  that  pur- 
pose. The  defendant  denied  that  M.  ^  W.  Ward  gave  to 
him,  on  the  17th  of  June,  1811,  the  new  notes  mentioned 
in  the  receipt  signed  by  Edgar ;  but  said  that  they  gave  him 
three  notes,  one  for  3,333  dollars  and  33  cents,  dated  the 
25th  of  May,  1811,  payable  in  60  days,  for  which  they  re 
ceived  the  note  of  the  defendant  for  the  same  sum,  dated 
the  28th  of  May,  at  60  days ;  and  one  for  the  same  amount, 
dated  June  12th,  at  90  days,  for  which  they  received  his 
note  for  the  same  sum,  dated  the  15th  of  June ;  and  one  for 
the  same  amount,  dated  the  24th  June,  at  30  days,  to  meet 
a  note  of  the  defendant  to  M.  fy  W.  Ward,  payable  in  five 
months  from  February  23th,  1811;  which  three  notes  the 
defendant  believed  were  the  three  notes  referred  to  in  the 
bill ;  and  he  denied  that  he  received  any  notes  of  M.  ^  W. 
Ward,  dated  the  17th  and  25th  of  June,  as  charged.  That 
when  the  proposal  was  made  to  raise  money  on  the  notes 
of  the  defendant,  M.  Ward  agreed  that  the  notes  of  M.  &/■  W. 
Ward,  given  in  July,  1810,  should  be  retained  by  the  de- 
fendant, until  the  debt  was  paid,  because  they  corresponded 
with  the  notes  described  in  the  defeasance,  and  the  deed 
and  defeasance  were  also  to  remain  in  force,  until  the  debt 
was  paid.  He  denied  that  their  notes  of  the  25th  of  May, 
and  12th  and  24th  of  June,  were  given  or  received  in  lieu 
of  the  notes  of  July,  1810. 

He  admitted,  that  about  the  time  M.  ^  W.  Ward  made 
their  notes  of  the  25th  of  May,  and  12th  of  June,  Edgar, 
as  agent  for  him,  gave  a  receipt  for  the  same,  and  also  a 
receipt  for  the  note  of  the  24th  of  June;  and  that  when 
they  gave  those  notes,  they  paid  up  the  interest  on  their 
*notes  of  July,  1810,  but  no  usury  ;  and  that  they  paid  the       [  *  187  J 
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Igjg        notes  of  May  and  June,  1§10,  to  him.     He  admitted  the 
>-<*-v„.— L.^  assignment  to  the   plaintiff  in  trust,  but  denied  that   the 
Dev         plaintiff  did  not  know  the  real  situation  of  the  defendant's 
Du-NHAM      claims ;  that  he  received  the  notice  from  the  plaintiff  of  the 
18th  of  November,  1812,  but  knew  nothing  of  the  deed  of 
the  18th  of  November.     He  admitted  that  between  the  27th 
of  January,  1810,  and  the  assignment,  3T.  &f  W.  tfardhdA 
various  dealings  with  him  by  way  of  exchanging  notes ;  but 
he  denied  that  he  extorted  any  sum  above  lawful  interest, 
under  the  name  of  commissions  ;  that  he,  however,  received 
from  them,  by  agreement,  and  in  the  course  of  trade,  com- 
missions from   a  half,  to  two  and  a  half  per  cent.,  not  as 
usury,  but  as  an  allowed  mercantile  compensation. 

M.  Ward  (who  had  released  all  his  interest)  was  ex- 
amined as  a  witness  for  the  plaintiff,  and  proved  the  facts 
as  stated  in  the  bill  relative  to  giving  and  renewing  the 
notes.  He  stated  that  the  notes  of  M.  &f  W.  Ward  wjre 
,  given  for  notes  of  the  defendant  for  the  like  sums,  in  ex- 
change, the  former  being  dated  earlier,  so  that  they  might 
become  due  before  those  of  the  defendant ;  that  they  agreed 
to  pay,  and  did  pay,  the  defendant  two  and  a  half  pei 
cent,  commissions  for  the  exchange  of  the  notes,  and  thai 
on  the  further  exchanging  of  notes  between  them,  the  like 
commission  was  paid,  or  included  in  the  amount  of  their 
notes,  or  discounted  from  the  notes  of  the  defendant :  that 
the  business  of  exchanging  notes  as  they  became  due  con- 
tinued for  some  time,  and,  on  every  occasion,  the  commission 
was  paid  to  the  defendant.  That  the  commissions  paid  by 
M-  ^  W.  Ward  to  the  defendant  on  the  various  exchanges 
of  notes,  until  the  time  of  their  failure,  was  1,200  dollars; 
but  that  for  all  exchanges,  &c.  other  than  on  the  notes 
above  mentioned,  the  sums  paid  for  loans  cf  defendant's 
notes,  but  not  for  money  lent,  amounted  to  above  7,000 
dollars. 
[  *  188  ]  *N.  B.  Edgar,  a  witness,  stated  also  the  agreement  as  to 

the  two  and  a  hglf  per  cent,  commission  for  advancing 
notes,  &c.  That  it  was  agreed,  that,  when  the  first  notes 
were  taken  up,  the  deed,  &c.  was  to  be  delivered  up;  but 
M.  fy  W.  Ward  having,  afterwards,  borrowed  other  notes 
of  the  defendant  to  take  up  their  notes,  it  was  further 
agreed  that  the  deed  should  continue  as  collateral  secuiity 
for  the  new  notes ;  and  on  the  renewal  of  the  notes  the  de- 
fendant had  the  same  commission,  as  on  advancing  the 
original  notes.  That  after  the  notes  of  M.  ^  W.  Ward  fell 
due  in  January,  1811,  it  was  agreed,  that  those  notes  should 
remain  in  the  hands  of  the  defendant  until  after  the  sale  of 
the  lots,  or  until  all  the  subsequent  notes  should  be  paid 
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that  the  last  notes  were  not  to  be  in  lieu  of  the  three  first       i8)(: 
notes. 


Biggs,  and  S.  Jones,  jun.,  for  the  plaintiff. 

T.  A.  Emmet,  for  the  defendant. 

At  the  hearing,  the  counsel  for  the  plaintiff  offered  to  A  deed  charged 
read  the  deed  of  assignment  to  the  plaintiff,  in  trust,  with-  aj^'iued  in  "the 
out  its  being  made  an  exhibit,  or  being  proved  before  the  answer,  may  be 
examiner,  on  the  ground  that  it  was  admitted  in  the  defend-  hearing^withmu 

ant's  answer.  having  '     been 

The  defendant's  counsel  objected,  that  the  deed  had  not  j^Xc^"  '"''"''■ 
been  made  an  exhibit,  nor  had  any  notice  been  given  cf  an 
intention  to  produce  or  read  it. 

The  Chancellor.  A  deed  charged  in  the  bill,  and  ad-  Septeinber  3Ut. 
mitted  in  the  answer,  may  be  read  at  the  hearing,  without 
being  an  exhibit  before  the  examiner,  and  without  a  previous 
notice  or  rule  to  produce  and  prove  it  at  the  hearing.  The 
case  is  not  within  the  reason  of  the  general  rule  of  prac- 
tice on  the  subject,  and  there  can  be  no  surprise  on  the 
defendant. 

*The  Chancellor.     The  first  and  principal  question  is,       [  *  189  ] 
whether  the  assignment  to  the  plaintiffs  will  carry  the  title    Octoter  nth 
to  the  50  lots,  in  preference  to  the  prior  deed  to  the  de- 
fendant. 

The  deed  to  the  defendant  of  the  50  lots  was,  on  its  face, 
an  absolute  deed,  in  fee,  with  full  covenants,  and  it  was  ac- 
knowledged and  recorded,  as  a  deed,  on  the  day  of  its  date. 
It  is  admitted,  however,  that  the  deed  was  taken  in  the  first 
instance  as  a  security  for  the  payment  of  three  notes,  to 
the  amount  of  10,000  dollars,  payable  in  six  months,  and 
bearing  date  about  the  same  time  with  the  deed,  in  January, 
1810.  Afterwards,  on  the  27th  of  July,  1810,  and  about 
the  time  that  the  notes  became  due,  other  notes  were 
given  in  lieu  of  them,  and  an  agreement  under  seal  exe- 
cuted by  the  defendant,  admitting  that  the  deed  of  the  50 
lots  was  only  held  as  a  security,  and  that  if  the  substituted 
notes  were  paid,  the  deed  was  to  be  given  up,  and  the  lots 
reconveyed.  This  agreement,  operating  as  a  defeasance  or 
explanation  of  the  design  of  the  deed,  was  never  registered, 
yet  it  is  to  be  considered  in  connection  with  the  deed,  and 
relates  back  to  its  date,  so  as  to  render  the  deed,  from  its 
commencement,  what  it  was  intended  to  be  by  the  parties, 
a  mere  mortgage,  securing  the  payment  of  the  notes. 

As  a  mortgage,  the  deed  and  the  subsequent  agreement 
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1816.       ought  to  have  been  registered,  to  protect  the  land  against 

s,^-^^-s._^  the  title  of  a  subsequent  bona  fide   purchaser.     This  is  the 

Bey         language  of  the  statute  concerning   the  registry  of  mort- 

DuNHAM      g^£6S  ;  ^"d  recording  the  deed,  as  a  deed,  was  pf  no  avail  in 

this  case,  for  the  plaintiff  was  not  bound   to  search  the  rec- 

deedwrih^a  de-  "'"'^  ^^  deeds,  in  Order  to  be  protected  against  the  operation 

'  feasance    is     a  of  a  mortgage. 

"ZuhfvL^A-  The  plaintiff  is  to  be  considered  as  a  bona  fide  purchaser,^ 
cd  as  such  to  A  Conveyance  in  trust  to  pay  debts  is  a  valid  conveyance. 
^' The  record  of  founded  on  a  good  consideration.  {Stephenson  v.  Hayward, 
ihe  deed,  only,  Prec.  in  Ch.  310.)  Nor  do  I  think  that  the  plaintiff  is 
r#°iq(vi  chargeable  with  notice  sufficient  to  postpone  *the  operation 
*■  '       of  his  assignment  in  trust.     All   the  notice  in   the  case  is 

contained  in  the  schedule  to  the  assignment,  stating  that  the 
title  to  the  50  lots  is,  in  the  name  of  the  defendant,  given  as 
collateral  security  to  pay  certain  notes.     The  notice  that  is  to 
to  break  'iiT'on  break  in  upon  the  registry  acts  must  be  such  as  will,  with 
ihe  registry  act,  the  attending  circumstances,  affect  the   party  with  fraud; 
wUh  the^at'iend-  ^-^d  here  is  certainly  no  fraudulent  intention  to  be  imputed 
ing      circum-  to  the  plaintiff.     The  ground  of  the  numerous  decisions  on 
affecuh'e  su^e-  ^^is  subjoct  sccms  to   be,  the  actual  fraud  of  the  party  in 
quent  purchaser  taking  a  second  conveyance  with  knowledge  of  the  first,  and 
™"  ■        with  intent  to  defeat  it.  There  may  possibly  be  cases,  as  Lord 
HardwicJce  observes  in   Hine  v.  Dodd,   (2   AtTc.  275.)  in 
which  the  registry  acts  are  set  aside  upon  notice  devested 
of  fraud  ;   but  then  the  proof  must  be  extremely  clear.    In 
this  case,  the  notice  arising  from  the  schedule  was  lame  and 
defective.     There  was  no  notice  as  to  the  amount  of  the 
notes,  or  how  many,  or  when  payable;  whereas  every  regis- 
try of  a  mortgage  must  specify,  with  certainty,  the  mortgage 
money,  and  when  payable.     The  plaintiff  in  this  case  might 
not  have  inferred  from  the  schedule  that  the  defendant  held 
any  thing  more   than   a  nominal  title,   and,  perhaps,  as  a 
mere  trustee  upon  some  extinguished  debt.     It  was  not  even 
said  to  be  a  subsisting  debt.     If  notice  that  is  to  put  a  par- 
to  puuhe"party  ^y  upon  inquiry  be  sufficient  to  break  in  upon  the  policy 
on  inquiry  IS  not  and  the  express  provisions  of  the  act,  then,  indeed,  the 
ihai'^purpose."  Conclusion  would  be  different ;  butT  I  do  not  apprehend  thai 
the  decisions  go  that  length.     This  would  be  too  slight  e 
foundation  to  act  on   in  opposition  to  the  statute.     Here  it 
no  evidence  that  any  possession  was  ever  taken   under  th(- 
mortgage.     There  was  nothing  except  the  loose  information 
in  the  schedule ;  and  under  such  an  equitable  and  meritori- 
ous assignment  as  this,  I  do  not  deem  that  sufficient  to  ren- 
der the  assignment  fraudulent  in  the  hands  of  the  p'dintiff. 
Mothing  can  be  stronger  than  the  language  of  Lord  Alvanhx 
in  Jolland  v.  Stainbridge,  (3  Ves  478.)     "The  prison,"  hf 
[  *  191  j      *8ays,  "  who  takes  suhspquentlv,  mu?t  know  exaf  liy  ll«»  * 
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aation  of  the  prior  deed,  and  have  meant  to  defraud."     All        1816. 
the  cases  appeal  to  me  to  turn  upon  fraud  resulting  from  v-^-s^-«»^ 
the  notice.  ^^^ 

This  is  one  of  the  last  cases  in  which  the  doctrine  of  no-  dukham. 
tice  ought  to  be  pressed  with  much  strictness.  The  assign- 
ment was  for  a  just  and  meritorious  purpose,  in  which  the 
defendant  was  included,  and  the  defendant  had  taken  tin 
absolute  deed,  and  recorded  it  as  such,  though  he  secretly 
intended  it  only  for  a  mortgage,  and  he  afterwards  gave  a 
separate  defeasance.  Lord  Talbot  said,  [Cas.  te-^/p.  Talbot, 
89.)  that  this  was  not  a  proper  practice,  and  ought  to  be 
discouraged.  "  To  me,"  he  observes,  "  it  will  always  appear 
with  the  face  of  fraud,  for  the  defeasance  may  be  lost,  and 
then  an  absolute  conveyance  is  set  up."  Here  the  party 
did  not  even  give  a  concurrent  defeasance.  He  takes  an 
absolute  deed,  and  records  it  as  an  absolute  deed,  and  left 
the  agreement  by  which  it  was  taken  as  a  mortgage  to  rest 
only  in  secret  confidence. 

The  only  question  remaining  is,  whether  he  is  accounta- 
ble for  the  commissions,  as  unlawful  interest,  which  he  re- 
ceived on  the  exchange  of  notes.     There  is  no  doubt  that  A     defendai* 
this  Court  will  order   a  defendant  to   account  for  moneys. J^''^^^^^^^^'^^ 
overpaid  in  pursuance  of  a  usurious  contract.      This    was  monej;s    over- 
done in  the  case  of  Bosanquet  v.  Dashwood.     ( Cas.  temp.  P^J.^  ^°  T^usu- 
TaJbot,  37.)     It  is  equally  settled,  that  the  defendant  can-  rions  contract, 
not  avail  himself  of  the  time  limited  in  the  statute  of  usury,  ^-^^^^  ti,e™taN 
which  defence  his  counsel  suggested  at  the  hearing ;  for  the  me  against  usu- 
statute  of  limitations  must  either  be  pleaded  or  insisted  on  p-j!gad™d^or  in- 
by  the  answer,  to  entitle  the  party  to  the  benefit  of  it,  though  sisted  on  in  tiie 
the  Court  will  often,  in  cases  of  stale  demands,  take  the  time  ^I'^Tk.  °^^L 

•         I  m  -t  ....  /  -J-)    •  -f-.  Wise  ine   paTiy 

m  the  statute  as  a  guide  to  its  discretion,     {^rnnce  v.  Hey-  cannot  have  the 
lin,  1  Atk.  493.)  ^''f^  °' "- " 

T  1-71  11-1  -the  hearing. 

Let  US  then  see  what  is  the  charge,  and  what  is  the  proof 
of  usury,  in  this  case. 

*The  bill  charges,  that  between  the  27th  of  January,  [*192"", 
18r0,  and  the  date  of  the  assignment  to  the  plaintiff  in 
May,  1812,  the  Wards  had  various  dealings  with  the  de- 
fendant by  exchanging  notes,  the  defendant  giving  to  the 
Wards  his  notes  for  difterent  sums  at  diflTerent  periods,  and, 
at  the  same  time,  receiving  from  the  Wards  their  notes 
payable  at  the  same  or  other  periods,  upon  which  transac- 
tions, under  the  name  of  commissions,  the  defendant  ex- 
torted usury  to  2,000  dollars  and  upwards,  over  and  above 
lawful  interest.  In  answer  to  this  charge,  the  defendant 
says,  that  between  that  period  the  Wards  had  various  deal- 
ings with  him,  by  way  of  exchanging  notes;  but  he  denies 
that  he  "extorted  any  sum  above  lawful  interest  under  the 
name  of  commissions,"  though  he  admits  he  received,  by 
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1S16.  agreement,  and  in  the  course  of  trade,  of  the  Wards,  com 
missions  from  a  half,  to  two  and  a  half  per  cent.,  and  which 
were  received,  not  as  usury,  but  as  a  legal  mercantile  com- 
pensation. 

The  testimony  of  M.   Ward  was  competent  proof.    By 
his  release  he  had  discharged  himself  of  all  interest  in  the' 
cause.      He  certainly  does  not  come  within  the  case  of 
Winton  v.   Saidler,   (3  Johns.  Ccts.  185.)   in  which  it  was 
held,  that  a  person  is  not  a  competent  witness  to  impeach ' 
the  validity  of  negotiable  paper  which  he  had  signed.    The' 
validity  of  the   notes  is  not  now  the  question.   -They  are' 
not  before  the  Court.     They  have  been  discharged,  and  the 
testimony  only  incidentally  affects  their  posthumous  reputa- 
tion.    In  the  case  cited,  and  in   that  of  Walton  v.  Shelly, 
the  suit  was  directly  on  the  note,  and  the  witness  was  offer- 
ed to  impeach  it,  and  defeat  the  recovery. 

Ward,  proves,  that  in  the  exchange  of  notes  in  January, 
1810,  there  was  paid  to  the  defendant,  by  agreement  be- 
tween him  and  the  Wards,  a  commission  of,  at  least,  250 
dollars,  for  such  exchange.  That  when  the  exchange  of 
notes  was  repeated,  in  July,  1810,  the  witness  paid,  in  be- 
half of  the  Wards,  and  the  defendant  received,  250  dollars, 
*at  the  least,  as  a  commission  for  the  exchange  and  renewal; 
and  that  the  business  of  exchanging  notes,  upon  the  old' 
notes  falling  due,  continued  for  some  time,  and  on  every 
such  occasion  a  commission  was  paid  to  the  defendant;  and 
that  the  amount  of  the  commissions  paid  on  the  various  ex- 
changes and  renewals  of  the  notes,  until  the  failure  of  the 
Wards,  and  the  assignment  to  the  plaintiff,  was  1,200  dol- 
lars; but  for  all  exchanges  and  renewals  of  notes,  other  than 
those  above  mentioned  within  the  said  period,  the  commis- 
sions paid  thereon  by  the  Wards,  to  the  defendant,  amount- 
ed to  upwards  of  7,000  dollars,  all  of  which  was  paid  for  the 
loan  of  notes,  and  not  for  loans  of  money. 

The  testimony  of  Edgar,  the  defendant's  witness,  proves 
equally  the  receipt  of  the  same  commission  on  the  exchange 
and  renewal  of  the  notes.  But  did  the  demand  and  receipt 
of  the  commissions  amount  to  usury  ?  The  defendant  gave 
his  notes  for  a  given  sum,  say  10,000  dollars,  payable  in 
six  months,  and  took  the  notes  of  the  Wards  for  the  same 
sum,  payable  at  the  same  time,  and  this  operation  was  fre- 
quently repeated.  This  was  not  a  cash  advance.  It  was 
lending  his  credit  or  security  to  the  Wards.  They  were 
enabled  to  raise  money  by  discount  on  the  notes  of  the  de- 
fendant, as  being  of  better  credit  in  the  market  than  theii 
own ;  and  if  the  defendant  had  not  taken  any  commission 
for  the  transaction,  he  would  have  had  nothing  for  his  risk 
and  trouble.  If  he  had  taken  more  than  at  the  rate  of  seven 
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per  cent,  for  the  amount  of  his  notes  for  the  time  they  had        18]  6. 

to  run,  it  would,  probably,  have  been  usury  in  disguise.     It  s_rf»-s^-«*_^ 

would  then  have  come  within  the  reach  of  the  cases  ofKent         Dey 

V.  Loiuen,  (I  Camp.  N.  P.  Rep.lll.)  and  of  Dunham  v.  Dey,      dunham. 

(13  Johns.  Rep.  40.)     But  the  two  and  a  half  per  cent.,  in 

this  case,  was  less  than  at  the  rate  of  lawful  interest.     It 

was  but  5  per  cent.,  and  it  appears  to  me  to  have  been  a 

lawful  compensation  for  the  loan  of  his  risk  and  credit.     If 

the  defendant  had  taken  lawful  interest  upon  his  notes,  as 

for  so  much  cash  advanced,  and  *had  then  exacted  the  addi-        [  *  194 

tional  commission,  I  should  have  had  no  doubt  of  the  usury. 

It  is  said  to  be  settled,  in  England,  that  a  country  banker 

may  take  a  reasonable  commission  for  discounting,  though 

it  be  for  a  person  resident  in  London,  and  paid  through  a 

banker  there,  unless  the  bills  were  sent  into  the  country  as 

a  mere  color  and  device.     The  ground  of  the  allowance  is 

the  expense  of  remitting  checks,  establishing  a  credit  with 

bankers  in  London,  keeping  an  unproductive  balance  there, 

and  keeping  a  clerk.     {Jones  ex  parte,  17  Vesey,  332.) 

I  shall,  therefore,  decree,  that  the  defendant  deliver  up  the 
deed  of  the  27th  oi  January,  1810,  and  release  to  the  plain- 
tiff his  right  and  title  to  the  lots  in  question,  with  proper  and 
apt  covenants,  to  be  settled  by  a  master,  against  his  own 
acts,  and  that  he  pay  the  costs  of  this  suit. 

Some  questions  arose  on  settling  the  form  of  the  decree    October ;  ith. 
in  this  ease. 

It  was  admitted,  that  recitals  in  the  decree  must  not  be  Formof-ecree 
argumentative,  but  should  only  state  the  propositions  or 
conclusions  of  law  and  fact,  which  are  necessary  to  show 
the  reason  and  meaning  of  the  decree ;  (see  a  precedent  for 
this  purpose  in  the  decree,  in  2  Sch.  If  Lef.  455.)  though 
Lord  Ahanley  said,  in  7  Vesey,  373,  that  it  was  very  un- 
common to  express  in  the  decree  the  reasons  for  it.  It  was 
further  observed,  that  jf  a  deed  be  set  aside  as  only  construc- 
tively fraudulent,  it  is  usual  and  proper  to  direct  a  release  of 
the  right  of  the  party  under  the  deed  so  set  aside,  with  cove- 
nants against  his  own  acts ;  and  the  chancellor  directed  the 
decree  to  be  so  drawn  in  this  case.  But  in  Bates  v.  Graves, 
(2  Vesey,  jun.  294.)  Lord  Rosslyn  thought  a  reconveyance 
altogether  unnecessary,  where  the  deed  was  declared  abso- 
ately  null  for  fraud ;  and  yet,  it  was  there  said  to  be  the 
practice  to  direct  a  reconveyance,  ex  abundanti  cautela,  for 
the  sake  of  purchasers.  It  was,  however,  not  done  in  this 
case. 

*The  following  decree  was  entered  in  the  cause  : — ■  [  *  195  ] 

"  It  satisfactorily  appearing  to  the  Court,  that  the  deed  of       Decree, 
conveyance,  mentioned  in  the  pleadings  in  this  cause  from 
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1816.      Matthias  Ward,  also  in  the  pleadings  mentioned,  to  the  de 
<.,»-,„,— N._^  fendant  David   Dunham,  bearing  date  the    twenty-seyentliL 
Dey         day  of  January,  in  the  year  of  our  Lord  one  thousand  eight' 
Dunham       hundred  and  ten,  for  fifty  lots  of  ground,  situate,  lying,  and 
being  in  the  ninth  ward  of  the  city  of  New- York,  though  an 
absolute  and  unconditional  deed  upon  the  face  thereof^  wa»'j 
intended  by  the  parties  only  as  a  security,  in  the  nature  of 
a  mortgage  of  the  said  premises  to  David  Dunham ;  and  iti.. 
also  satisfactorily  appearing  to  this  Court,  from  the  plead-i, 
ings  and  proofs  therein,  that  the  said  deed  of  conveyance  of;; 
the  twenty-seventh  day  of  January,  in  the  year  of  our  Lord , 
one  thousand  eight  hundred  and  ten,  from  Matthias  Ward, , 
to  the  defendant,  was  never  registered,  nor  recorded  as  a 
mortgage,  and  that  the  instrument  in  writing,  in  the  plead-  „ 
ings  mentioned,  of  the  twenty-seventh  of  July,  in  the  year 
one  thousand  eight  hundred  and  ten,  whereby  the  said  deedii 
of  conveyance  of  the  twenty-seventh  day  of  January,  in  th&jlj 
year  one  thousand  eight  hundred  and  ten,  appears  to  have 
been  intended  only  as  a  security  in  the  nature  of  a  mortgage, 
was  never  registered  nor  recorded  .with  the  said  deed,  or 
otherwise,  according  to  the  directions  of  the  act  of  the  legis- 
lature of  this  state,  in  such  case  made  and  provided ;  and 
it  also  appearing  to  the  Court,  that  the  defendant  omitted  to 
register  or  record  the  said  deed  of  conveyance,  and  instru- 
ment in  writing  operating  as  a  defeasance  thereof;  and  it  also 
satisfactorily  appearing  to  this  Court,  that  Matthias  Ward, 
afterwards,  in  form  of  law,  conveyed  and  assigned  the  same 
premises  to  the  complainant,  by  deeds  of  conveyance,  the 
one  bearing  date  the  eleventh  day  of  May,  in  the  year  of  ' 
our  Lord  one  thousand  eight  hundred  and  twelve,  and  the 
other  bearing  date  the  sixtieenth  day  of  November,  in  the 
same  year,  in  trust  for  the  payment  of  the  debts  of  Matthias 
[  *  1 96  ]       *  Ward,  and  one  William  Ward,  his  co-partner  in  tradfe  and 
business,  justly  due  to  theil:  creditors  ;  and  it  also  satisfacto- 
rily appearing  to  this  Court,  that  the  defendant  David  Dun- 
ham has  sold  and  conveyed  away  tvvo  of  the  said  lots  of 
ground,  contained   in   the   said  deed  of  conveyance  from 
Matthias  Ward  to  him,  before  mentioned,  and  received  the 
consideration  money  for  the  same  from  the  purchasers:  It 
is  therefore  ordered,  adjudged,  and  decreed,  and  his  nonor 
the  chancellor,  by  virtue  of  the  power  and  authority  of  this 
Court,  doth  accordingly  order,  adjudge,  and  decree,  that  the 
defendant   David  Dunham  forthwith  deliver  up  to  the  com- 
plainant Anthony  Dey,  the  said  deed  of  conveyance  from 
Matthias  Ward  to  the  defendant,  in  the  pleadings  mentioned, 
bearing  date  the  twenty-seventh  day  of  January,  in  the  year 
one  thousand  eight  hundred  and  ten,  to  be  cancelled;  and 
that  the  defendant  also,  by  a  competent  deed  of  conveyance 
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for  that  purpose,  release  and  convey  all  his  right,  title,  and        1816. 
interest  of,  in  and   to  the  premises  in  the  last  mentioned  -._^-x^->_> 
deed  specified,  and  thereby  conveyed  to  the  defendant  by         Dey 
Matthias    Ward,  (excepting   the  two   lots,  parcels  thereof,      D„HaA„ 
afterwards  sold  and  conveyed  by  the  defendant  as  aforesaid,) 
to  the  complainant  in  this  cause  in  fee ;  and  that  the  said 
deed  of  conveyance  from  the  defendant  to  the  complainant 
hereby  directed,  shall  contain  proper  and  apt  covenants  from 
the  defendant,  against  his  own  acts  and  transactions  subse- 
quent to  the  eleventh  of  May,  one  thousand  eight  hundred 
and  twelve,  whereby  the  title  to  the  said  premises  may  be 
impaired,  or  the  said  premises  encumbered ;  the  said  deed 
and  covenants  to  be  settled  by  a  master,  if  the  parties  can- 
not agree  respecting  the  same.     And  it  is  further  ordered, 
adjudged,  and  decreed,  that  the  defendant  pay  to  the  com- 
plainant the  costs  of  this  suit,  to  be  taxed,  and  that  the  com- 
plainant have  execution  for  the  same,  according  to  law,  and 
the  course  of  this  Court." 
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1816. 

Van  Vechten 

tbrry.      *Van  Vechten  and  Seeking  against  Terry  and  others 

Where  real  estate  had  been  purchased  by  a  joint  fund,  raised  by  subscrip" 
tion,  of  above  250  shares,  or  subscribers,  and  the  property  was  convey- 
ed to  A.,  B.,  and  C,  as  trustees ;  on  a  bill  for  the  sale  of  the  premises 
under  a  mortgage,  made  to  the  plaintiffs  by  the  trustees,  it  is  not  neces- 
sai-y  that  the  subscribers  or  stockholders  should  be  made  parties;  the 
trustees  sufficiently  representing  all  the  interests  concerned,  for  that 
purpose. 


September  31st.  THE  bill  in  this  case  was  filed  for  the  sale  of  mort{^  ^ 
premises,  mortgaged  to  the  plaintiffs  by  the  defendants, 
trustees,  in  pursuance  of  a  trust  contained  in  the  deed  to 
the  defendants,  for  lands  in  the  city  o{  New- York,  common- 
ly known  by  the  name  of  the  Washington  Hall,  purchased 
by  a  joint  fund,  raised  by  a  subscription  in  shares,  by  above 
250  subscribers.  The  title  to  the  property  was  never  in  the 
subscribers.  There  was  a  demurrer  to  the  bill  for  the  want 
of  parties,  inasmuch  as  the  subscribers,  or  stockholders,  were 
not  made  parties. 

Boyd,  for  the  plaintiffs. 

S.  Jones,  jun.,  for  the  defendants. 

The  Chancellor.  The  trustees  were  selected  in  this 
case  to  hold  and  represent  the  property,  for  the  sake  of  con- 
venience, and  because  the  subscribers  were  too  numerous 
to  hold  and  manage  the  property  as  a  copartnership.  The 
trustees  are  sufficient  for  the  purpose  of  this  bill,  which  is 
for  a  sale  of  the  pledge  ;  it  would  be  intolerably  oppressive 
and  burdensome,  to  compel  the  plaintiffs  to  bring  in  all  the 
cestui  que  trusts.  The  delay,  and  the  expense  incident  to 
such  a  proceeding,  would  be  a  reflection  on  the  justice  of 
I  *  198  ]  the  Court.  This  is  one  of  those  *cases  in  which  the  general 
rule  cannot,  and  heed  not  be  enforced;  for  the  trustees 
sufficiently  represent  all  the  interests  concerned ;  they  were 
selected  by  the  association  for  that  purpose,  and  we  nerd 
not  look  beyond  them.  ■, 

Demurrer  overruled' 
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CASES  IN  CHANCERY.  198 

1816. 

People 

People  against  Goodhue.  goodhue. 

Under  the  habeas  corpus  act,  the  chancellor  will  not  disci  arge  a  prisoner 
who  had  been  committed  by  a  justice  of  the  peace,  under  the  act  for 
apprehending  and  punishing  disorderly  persons,  the  wai-rant  of  commit- 
ment stating  that  the  prisoner  had  been  duly  convicted,  &c.,  and  the 
conviction  being,  prima  facie,  legal  and  regular. 

Queere;  Whether  this  Court,  iridependently  of  the  statute,  has  any  com- 
mon law  jurisdiction  in  such  case .' 

THE  defendant  was  brought  up  on  habeas  corpus,  allowed  OctoberSiami 
by  the  chancellor  under  the  habeas  corpus  act ;  and  the  re- 
turn stated,  that  he  was  detained  in  custody  by  virtue  of  the 
following  warrants  of  commitments,  viz. 

A  mittimus,  issued  by  J.  Hedden,  one  of  the  justices  of 
the  city  of  New-York,  on  the  17th  of  August  last,  for  that 
the  prisoner  was  charged  with  a  misdemeanor,  alleged  to 
have  been  committed  within  the  state  of  Kentucky,  in  pro- 
curing money  by  false  pretences. 

2.  Alike  mittimus,  issued  by  J.  Warner,  one  of  the  justices, 
&c.,  on  the  21st  of  August  last,  for  a  like  offence,  commit- 
ted in  Kentucky. 

3.  A  mittimus,  issued  by  J.  Hedden,  one  of  the  justices, 
&c.,  stating  that  the  defendant  had  been  convicted  be- 
fore him,  as  a  disorderly  person,  and  that  he  thereupon  com- 
mitted him  to  prison,  for  sixty  days. 

*T.  A.  Emmet,  and  Price,  moved  that  the  prisoner  be  dis-  [  "  199  ] 
charged  ;  and  read  an  affidavit  of  the  prisoner,  stating,  among 
other  things,  that  the  conviction  had  been  removed  into  the 
Supreme  Court  by  certiorari,  and  a  recognizance  duly  en- 
tered mto,  to  prosecute  the  same,  &c.,  as  is  required  bv  the 
statute  in  such  cases. 

Rodman,  (district-attorney,)  contra. 

The  Chancellor.  It  will  be  unnecessary  to  take  notice 
of  the  two  first  warrants  of  commitment,  because  the  com- 
mitment upon  the  conviction  as  a  disorderly  person  is  suffi- 
cient to  detain  the  prisoner.  The  act  of  the  9th  of  February, 
1788,  entitled  "an  act  for  apprehending  and  punishing  dis- 
orderly persons,"  declares  what  description  of  persons  shall 
be  deemed  disorderly  persons  within  the  purview  of  that  act, 
and,  among  others,  that  "  all  idle  persons,  not  having  visible 
means  of  livelihood,"  shall  be  so  deemed  and  adjudged. 
The  act  further  declares,  that  it  shall  be  lawful  for  any  jus- 
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1816.  ^^'^^  ^^  t'ls  peace  to  commit  such  disorderly  persons,  on  can 
viction  thereof,  by  his  own  view,  or  by  confession  or  proof 
for  any  time  not  exceeding  sixty  days.  Such  a  conviction 
was  stated  in  the  warrant  itself,  and  the  prisoner  is,  there- 
fore, in  the  language  of  the  habeas  corpus  act,  "a  person 
convict,  or  in  execution  by  legal  process."  It  is  not  for  me 
to  examine  into,  the  legality  or  regularity  of  the  conviction, 
any  further  than  to  see  that  the  magistrate  had  competent 
jurisdiction  to  convict  and  imprison  in  the  given  case.  This 
Court  has  no  general  appellate  or  criminal  jurisdiction.  It 
belongs  to  the  Supreme  Court  to  review  the  errors  (if  any 
there  be)  in  the  conviction  in  this  case,  and  the  proceeding 
has  already  been  removed  into  that  Court.  I  am  only  to 
exercise  the  power  given  me  by  the  habeas  corpus  act;  and 
witliout  that  statute,  I  should  have  hesitated  greatly  before 
[  *  200  ]  I  ventured  to  assume  any  common  law  jurisdiction  over  *the 
subject  matter.  The  conviction  and  imprisonment  in  this 
case,  are,  prima  facie,  good  and  vaHd  in  law,  and  that  is 
sufficient  upon  this  collateral  inquiry.  They  must  be  held 
valid,  until  quashed  or  reversed  in  the  regular  course  of  ap- 
peal, by  the  appropriate  tribunal. 

Nor  does  the  suing  out  the  certiorari,  or  giving  the  re- 
cognizance, affect  the  conviction  or  the  imprisonment.  A 
certiorari  is  no  supersedeas  to  an  execution  already  executed ; 
and  if  the  prisoner  cannot  have  the  effect  of  his  writ  until 
after  the  sixty  days  have  expired,  it  is  owing  to  the  provis- 
ions of  the  law,  which  this  Court  cannot  control.  The  pris- 
oner must  accordingly  be  remanded. 

Vciober  I4ih.  The  term  of  imprisonment  having  expired,  the  prisoner, 
this  day,  sued  out  a  new  habeas  corpus,  and  was  brought  up, 
and  the  return  stated  that  he  was  detained  only  under  the 
two  first  warrants,  above  mentioned. 

The  Chancellor  observed,  that  a  reasonable  time  had 
been  allowed  to  the  party  complaining,  to  procure  from  the 
executive  of  Kentucky  a  demand  of  the  prisoner,  as  a  fugi- 
tive from  justice,  for  the  misdemeanor  alleged  to  have  been 
committed  in  that  state ;  and  as  no  such  demand  appeared, 
he  ought  not  to  be  detained  any  longer.  It  would  be  idle 
to  take  a  recognizance  of  the  prisoner  to  appear  in  any  Court 
in  this  state,  as  no  such  Court  can  take  cognizance  of  the 
offence  charged  ;  and  the  Court  has  no  authority  to  require 
a  recognizance  to  appear  before  a  foreign  jurisdiction. 
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*Dean  against  Coddixgton  and  others. 

Where  there  is  an  oi-der  of  reference  to  a  master  to  ascertain  the  amount 
duo  on  a  mortgage,  on  the  coming  in  of  his  report,  the  cause  must  be  set 
down  for  heaiing  on  the  requisite  notice  ;  a  decree  of  sale  entered  im- 
mediately on  filing  the  report,  was  set  aside  for  irregularity. 


BILL  to  foreclose  mortgages,  and  for  specific  relief  October  lOih. 
against  Coddington,  one  of  the  defendants.  The  bill  was 
taken  pro  confesso  against  all  the  defendants  but  C,  who 
answered,  and  issue  being  joined,  the  rules  to  produce 
witnesses,  and  to  pass  publication,  were  regularly  entered. 
The  cause  was  set  down  for  hearing  in  June,  1816,, and 
duly  noticed ;  the  defendant  C.  made  default,  and  an  order 
of  reference  was  obtained,  to  ascertain  the  amount  of  the 
mortgages,  but  no  other  decretal  order  was  entered.  The 
defendant  C,  though  duly  summoned,  did  not  appear  be- 
fore the  master,  and  a  report  was  made  on  the  22d  of  June 
last,  (being  the  last  day  of  the  Court,)  and  confirmed,  and  a 
decree  entered  for  the  sale  of  the  mortgaged  premises  ;  and 
that  the  defendant  C.  bring  certain  deeds  in  his  possession 
into  Court,  and  pay  costs. 

Burr,  for  the  defendant  C,  now  applied  to  the  Court,  by 
petition  and  notice,  to  set  aside  the  decree  for  irregularity, 
inasmuch  as  the  cause  was  not  regularly  set  down  for 
hearing,  on  the  requisite  notice,  upon  the  coming  in  of  the 
master's  report,  and  upon  the  equity  reserved,  in  respect  to 
the  defendant  C. 

T.  A.  Emmet,  contra. 


The  Chancellor  considered  the  objection  to  the  reg- 
ularity of  the  decree,  as  against  the  defendant  Coddington, 
*well  taken,  and  the  same  was  accordingly  set  aside,  so  far 
as  it  related  to  him. 
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1816. 

Roberts 

ANLKksoN.       Roberts  and  Boyd  against  B.  and  J.  Anderson. 

Affidavits  ex  parte  are  not  allowed  to  be  read  in  support  of  an  answer 
on  a  motion  to  dissolve  an  injunction. 

Where  the  bill  on  which  an  injuuetipn  was  issued  to  stay  proceeding! 
at  law,  in  an  ejectment  suit,  charges  the  deeds  on  which  the  defendant 
set  up  his  title  at  law  to  be  fraudulent,  the  injunction  will  not  be  dis- 
solved on  the  coming  in  of  the  answer,  unless  it  be  full  and  satisfactory 
as  to  the  fraud,  but  will  be  continued  until  the  hearing.  Stating  that 
the  defendants  were  not  privy  to  any  fraud,  and  were  feona^e  pur- 
chasers, that  they  believe  the  title  was  good,  and  that  they  do  kno\v 
or  believe  the  deeds  under  which  they  derived  their  title  were  fraud- 
ulent, is  not  sufficient. 

The  granting  and  continuing  of  injunctions  rests  in  the  discretion  of  (he 
Cpurt,  to  be  governed  by  the  nature  and  circumstances  of  the  case. 

huober  iiih  THE  bill  Stated,  among  other  things,  that  the  plaintiff 
Roberts,  on  the  22d  of  March,.  1810,  took  an  assignment 
from  Aaron  Lyon,  of  a  bond  and  mortgage  of  William 
Griffith,  for  part  of  a  lot,  and  a  house  thereon,  in  Neioburgh, 
for  which  he  paid  Lyon  the  balance  due  on  the  mortgage: 
that  the  plaintiff  Roberts  took  possession  of  the  mortgaged 
premises,  and  also  of  the  residue  of  the  lot  belonging  to 
Griffith,  who  was  his  debtor,  and  absconded.  That  the 
plaintiff  leased  the  premises  to  Hector  M'Cleod,  for  a  year 
from  the  1st  of  May,  1810.  That  on  the  5th  of  October, 
1810,  the  premises  were  sold  by  the  sheriff,  under  an  exe- 
,  cution  on  a  judgment  against  Griffith,  in  favor  of  B.  Taylor, 
docketed  the  14th  of  May,  1808  ;  and  the  plaintiff  Boyd 
became  the  purchaser,  at  the  request  of  Roberts,  and  in  trust 
for  him,  and  received  a  deed  from  the  sheriff.  That  Grif- 
fith  had,  previously,  to,  wit,  on  the  20th  of  January,  1808, 
[  *  20n  ]  conveyed  part  of  the  premises,  being  that  mortgaged,  *for 
the  pretended  consideration  of  2,000  dollars,  to  Sarah 
Johnson,  and  had  also  conveyed  to  her  the  other  part,  for  a 
pretended  consideration  of  1,500  dollars,  but  which  con- 
veyances, the  plaintiffs  alleged,  were  made  for  a  mere 
nominal  consideration,  with  a  view  to  defraud  the  creditors 
of  Griffith,  to  whom  Sarah  Johnson  afterwards  reconveyed 
the  property,  and  before  the  judgment  and  execution  of 
Isaac  Clason  against  her.  That  the  defendants,  claiming 
right  to  the  lot  under  a  deed,  dated  the  1st  of  June,  1810, 
from  the  sheriff,  under  an  execution  against  Sarah  Johnson, 
at  the  suit  of  Clason,  brought  an  action  of  ejectment  against 
M'  Cleod,  who  entered  into  the  consent  rule,  and  a  verdict 
passed  against  him  in  favor  of  the  defendants,  on  which  a 
judgment  was  entered  in  May,  1815.  That  the  recovery 
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was  had  on  the  production  of  the^heriff's  deed,  aiid  proving  18I6. 
that  M'Cleod  had,  in  May,  1810,  agreed  to  take  a  lease  from 
the  defendants,  whereby  the  relation  of  landlord  and  tenant 
was  supposed  to  exist  between  them,  and  the  judge  refused 
evidence  of  his  being  a  tenant  of  Roberts.  The  bill  prayed 
an  injunction,  staying  all  proceedings  on  the  judgment  in 
ejectment,  which  had  been  granted. 

The  defendants,  in  their  answer,  denied  any  knowledge 
or  belief  that  the  deeds  of  Griffith  to  Sarah  Johnson  were 
executed  with  any  fraudulent  intent ;  and  stated,  that  they 
did  not  know  or  believe  that  the  considerations  were  merely 
■nominal,  or  that  Griffith  was  insolvent,  &c.,  but  averred 
that  the  considerations  expressed  were  actually  paid,  or 
were  debts  due  by  Griffith  to  &  J.  The  defendants  also 
referred  to  a  deposition  of  Sarah  Johnson,  taken  in  perpetuam 
rei  memoriam,  of  the  contents  of  which  they  averred  their 
belief;  and  also  to  a  deposition  of  Thomas  Allen,  taken 
de  bene  esse,  and  who  was  since  dead. 

Burr,  for  the  defendants,  now  moved  to  dissolve  the  in- 
junction, which  had  been  allowed   by  the  master,  on  the 
*facts  stated  in  the   answer.     He  also  moved  for  leave  to       [  *  204 
read  the  two  depositions  referred  to  in  the  answer. 

S,  Jones,  jun.,  and  Boyd,  contra. 

The  Chancellob.  The  affidavits  are  not  allowed  to  be 
read  in  support  of  the  answer  on  this  motion.  {Eastburn  Sf 
Downes  v.  Kirk,  1  Johns.  Ch.  Rep.  444.) 

Both  parties  deduce  title  to  the  premises  in  controversy 
from  William  Griffith,  and  the  only  point  is,  whether  the 
two  deeds  from  Griffith  to  Sarah  Johnson,  under  whom 
the  defendants  set  up  title,  were  fraudulent  and  void. 
This  question  of  fraud  was  not  tried ;  and  from  the  history 
of  the  ejectment  suit,  as  stated  in  the  pleadings,  it  would 
seem  that  it  could  not  be  tried,  as  the  recovery  was  placed 
entirely  on  the  ground  that  the  defendant  at  law  was  tenant 
to  the  new  defendants,  and  so  concluded  from  setting  up 
this  defence.  But  the  fraud,  as  charged,  is  a  proper  and 
familiar  head  of  equity  jurisdiction,  and  unless  the  answer 
be  full  and  satisfactory,  the  injunction,  if  right  in  the  first 
instance,  ought  to  be  retained  until  the  hearing.  The  in 
junction  was  issued  after  the  verdict  at  law,  to  restrain  the 
defendants  from  proceeding  to  execution ;  and  it  was  cer- 
tainly a  proper  restraint  until  the  question  of  fraud  was 
disposed  of,  for  on  that  depended  the  question  of  title  be- 
tween these  parties.  All  the  denial  contained  in  tho 
answer  is,  that  the  defendants  were  not  privy  to  any  fraud, 
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1816.      3ncl  were  5ona  j?(^e  purclj|isers,  under  a  judgment  and  exe- 
\,^.-N,,-*._-'  cution  against  Sarah  Johnson.     If  she  had  no  title,  thej 
Roberts     had  none ;  and  they  aver  that  they  believe  her  title  was 
Amdersok.    good,  because  they  do  not  know  or  believe  that  the  con- 
veyances  from    Griffith  to  her  were   fraudulent.     This  is 
leaving  the  question  of  fraud  as  unsettled  as  before  the 
answer   came   in.     It   is   true,    the    defendants   may  have 
given  all  the  denial  in  their  power,  but  the  fraud  may  exist 
r  *  205,  ]       *notwithstanding,  and  consistently  with  their  ignorance,  or 
the  sincerity  of  their  belief.     It  appears  to  me,  then,  that 
until  the  cause  is  brought  to  a  hearing,  and  decided  on  the 
merits,  the  possession  ought  not  to  be  changed,  and  that 
the  case  does  not  fall  within  the  reason  of  the  general  rule, 
that  an  injunction  is  to  be  dissolved  when  an  answer  comes 
in  and  denies  all  the  equity  of  the  bill.     In  some  particular 
cases,  the  Court  will  continue  an  injunction,  though  the  de- 
fendant   has   fully  answered  the  equity  set   up.     (Wyatt's 
P.  R.  236.     2  res.  19.)     The  granting  and  continuing  of 
the  process  must  always  rest  in  sound  discretion,  to  be  gov- 
erned by  the  nature  of  the  case. 

Motion  denied. 
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Bennett  against  Winter  and  Rankins 


1816. 


A  final  decree,  regularly  obtained  and  enrolled,  cannot  be  opened  or  al- 
tered, but  on  a  bill  of  review;  and,  if  not  enrolled,  it  cap  be  corrected 
only  on  a  rehearing,  duly  applied  for  according  to  the  rules  of  the 
Court. 

WELLS,  for  the  plaintiff,  presented  a  petition,  sworn  to,    October  120. 
and  accompanied  with  due  notice  of  the   application,  to 
have  the  final  decree,  which  was  entered  in  this  cause  on  the 
14th  oi  July,  1815,  corrected,  by  adding  to  it  supplementary 
provisions. 

Winter,  in  pro.  perso.,  contra. 

The   Chancellor.     A  final  decree,  regularly  obtained 
and  enrolled,  cannot  be  opened  or  altered,  in  this  Court, 
*but  upon  a  bill  of  review,  and,  if  not  enrolled,  it  can  only       [  *  20C 
be  corrected  upon  a  rehearing,  duly  applied  for  under  the 
rules  of  the  Court. 

Motion  denied,  with  costs. 


T.  Howard,  and  Maria  his  wife,  against  Moffatt. 

Where  a  husband  asks  the  aid  of  the  Court,  to  enable  him  to  get  posses- 
sion of  his  wife's  property,  he  must  do  what  is  equitable,  by  making 
a  reasonable  provision  out  of  it,  for  the  maintenance  of  her  and  her 
children.  And  whether  the  husband  applies  himself,  or  a  suit  for  the 
wife's  debt,  legacy,  portion,  &c.  is  brought  by  the  legal  representatives 
of  the  husband,  the  rule  is  the  same.  The  extent  of  that  provision  will 
depend  on  the  circumstances  of  the  case.  But  if  the  husband  can  lay 
hold  of  the  property  of  the  wife,  without  the  aid  of  the  Court,  he  may 
do  it,  this  Court  not  having  power  to  enforce  a  settlement,  by  interfer- 
ing with  his  remedies  at  law. 


THE  bill  stated,  that  the  father  of  the  plaintiff's  wife    October  rh. 
died  intestate,  leaving  five  .children,  and  a  large  real  and 
personal  estate  ;  that  part  of  the  real  estate,  by  the  consent 
of  the  plaintiff,  and  the  proceeds  of  what  had  been  sold, 
are  in  the  hands  of  the  defendant,  who  refused  to  account, 
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1816.       ^^-     '^^^  bill  prayed  that  the  defendant  might  accojnt, 

v_,»-v.-^_^  and  pay  over  the  money  to  the  plaintiff. 
Howard  The  defendant,  (who  is,  the  brother  of  the  plaintiff's  wife,) 

MoFFATT  '"  '^'^  answer,  admitted  the  death  of  the  ancestor,  and  tha 
estate,  &o.,  and  stated  the  personal  estate  had  been  duly 
distributed;  that  most  of  the  real  estate  had  been  sold;„i 
that  he  had  in  his  hands  moneys  belonging  to  the  wife  of 
the  plaintiff,  amounting  to  1,290  dollars  and  90  cents;  and 
that  she  had  frequently  requested  him  not  to  pay  it  over  to 
her  husband. 

The  master's  report  stated,' that  there  were  1,92-3  dollars . 

[*207]       *and  7'7  cents  due  from  the  defendant ;  that  it  was  proved 
before  him,  that  the  plaintiff  was,  by  profession,  a  mariner, 
and  poor ;  and  that  the  defendant  was  a  person  of  property, 
and  a  prudent  man;  that  the  wife  of  the  plaintiff  was,  ex- 
amined, by  consent,  and  stated,  that  she  had  always  lived  ' 
harmoniously   with   her  husband,  who  was  captured,  some 
years  ago,  by  a  French  privateer,  and  remained  in  Europe  ,■ 
for  five  years,  and  was  absent  from  Neiu-  York  seven  years : 
that  when  he  went  abroad  he  left  money  sufficient  to  main- 
tain her  during  the  time  he  expected  to  be  absent ;  but  the 
sum,  and  the  credit  he  had  given  her,  were  soon  exhausted,  [, 
and  she  was  obliged  to  sell  the  plaintiff's  furniture  for  her  ] 
maintenance;  that  before,  and  since  the  period  of  his  ab- 
sence, she   had  been   exclusively  maintained  by  him ;  and  i, 
during  his  absence  he  had  corresponded  with  her  by  every 
opportunity^     That,  as  the  plaintiff  was,  now  out  of  business,  . 
and  might  prove  unfortunate,  she  wished  the  defendant  to 
keep  her  money,  as  it  would  be  safer  with   him ;  and  that 
she  was,  at  present,  maintained  by  the  plaintiff. 
The  cause  was  now  brought  on  for  a  final  hearing. 

D.  B.  Ogden,  for  the  plaintiff,  moved  that  the  report  of 
the  master  be  confirmed,  and  that  the  defendant  be  decreed 
to  pay  over  the  money  in  his  hands  to  the  plaintiff.  He 
stated  that  the  real  estate  of  the  wife,  still  unsold,  was  worth 
2,000  dollars,  and  was  adequate  to  her  support. 

RiJcer,  contra,  insisted,  that  the  money  should  remain  in 
the  hands  of  the  defendant,  on  his  giving  good  security,  for 
the  use  of  the  wife  and  child.  He  cited  1  Madd.  Ch.  384 
391.     3  Vesey,l68. 

The  Chancellor.     The  general  rule  is,  that  where  the 

aid  of  the  Court  is  requisite  to  enable  the  husband  to  take 

possession   of  the   wife's   property,   he   must  do   what  is 

'  equitable,  by  making  a  reasonable  provision  out  of  it  for   ' 

[  *  203  ]       *her  maintenance  and  that  of  her  children,  and  without  that, 
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the  aid   of  the  Court  will  not  be  afforded  him      The  prac-        1816. 

tice  is,  for  the  husband,  on  a  reference,  to  make   proposals  >._^~s^-^^ 

of  a  settlement  before  a  master,  and,  on  the  coming  in  of      Howard 

his  report,  the  Court  judges  of  its  sufficiency.     Whether     moffatt. 

the  husband  applies  by  himself,  or  a  suit  for  the  wife's  debt, 

legacy,  portion,  &c.,be  brought  by  the  legal  representatives 

of  the  husband,  as  his  executors,  or  assignees,  the  result  is 

the  same,  and  the  aid  of  the  Court  will  not  be  afforded 

without  a  suitable  settlement,  unless,  perhaps,  the  wife  comes 

into    Court,   and   on   examination   voluntarily    waives   any 

provision.     It  seems  now  to  beunderstood,  (Sir  Wm.  Grant, 

in  Murray  v.  ElibanJc,  13  Vesey,l.)  that  the  wife  may,  at  her 

option,  waive  any   settlement,   though  in  one  case,   Lord 

Hardwicke  still  sternly  insisted  on  a  provision  for  her,  (ex 

parte  Highham,  2  Ves.  579.)  if  indeed  we  may  rely  on  a 

loose  authority,  and  which  was  directly  contrary  to  a  prior 

and  strong  case  in  his  time  on  that  point.     (  Willats  v.  Cay, 

2  Atk.  67.)     The  extent  of  the  provision  will  depend  upon 

the  circumstances  of  each  case.     If  the  husband  can   lay 

hold  of  the  property  without  the  aid  of  a  Court  of  equity, 

it  is  understood  that  he  may  do  it ;  the  Court  has  not  the 

means   of  enforcing  a  settlement  by    interfering   with   his 

remedies  at  law.     These  are  the  general  rules  which  have 

been  established  by  a  course  of  practice  under  this  peptiliar 

doctrine  of  the  Court,  and  which  has  been   steadily  and 

uniformly  observed,  for  above  a  century  past.     Lord  keeper 

Wright,  in   Oxenden  v.  Oxenden,  2   Vern.  494.     Bosvil  v. 

Brander,  1  P.  Wms.  459.    Jacohson  v.  Williams,  2  P.   Wms. 

382.     Brown  v.  Elton,  3  P.  Wms.  202.     Jewson  v.  Moulson, 

2  Atk.  417.  Grey  v.  Kentish,  1  Atk.  280.     Burdon  v.  Dean, 

and   Oswell  v.   Robert,  2    Ves.jun.  607.  680.     Brown  v. 

Clarke,  3  Vesey,  166.  ^  Lump  v.  Milnes,  5  Vesey,  517.  Vide 

also  1    Vesey,  539.     1    Ves.  &f  Beame,  300.  and  Murray  v. 

Elibank,  13  Ves.  1.) 

*In  the  case  before  me,  there  are  sufficient  reasons  for  re-  [  *  209  ^ 
quiring  some  provision  for  the  wife  out  of  the  fund  in  ques- 
tion. Though  there  be  real  property  ef  the  wife  still  undis- 
posed of,  yet  the  husband  has  a  life  estate  in  it,  and  her  re- 
siduary iriterest  would  not  be  very  productive.  The  fact 
has  also  occurred,  that  she  has  been  left  for  years  unsupported 
by  her  husband,  in  consequence  of  his  unavoidable  absence; 
and  it  appears  from  the  master's  report,  that  his  means  of 
living  are  small,  and  the  exercise  of  his  maritime  profession 
unusually  hazardous.  Under  these  circumstances,  provision 
ought  to  be  made  for  the  wife  out  of  the  moneys  now  due 
to  her  from  her  father's  estate,  before  the  husband  can  re- 
ceive the  aid  of  the  Court. 

I  shall,  therefore,  suspend  the  decree,  and  recommend,  in 
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1816,  *^®  mean  time,  that  the  amount  of  1,000  dollars  be  secured 
^_^.~^^-^  for  the  wife  and  child,  by  an  amicable  arrangement  between 
Stoughton    the  parties,  and  that  the  residue  be  paid  over  to  the  husband. 

If  this  recommendation  be  not  eftective,  I  will  then  niak 

some  direction  in  the  case. 

N.  B.     The  arrangement  recommended  took  place,  am. 
the  cause  was  not  brought  again  before  the  Court 


Lynch. 


Stoughton  against  Lynpij. 

pxplaincd,  3  Sandf.  Ch.  137.] 

A  partner  who  draws  out  money  from  co-partnership  funds  is  not  charge- 
able with  compound  interest,  but  with  simple  interest  only,  on  the  sums 
drawn  out ;  unless  it  appears  that  he  has  traded  or  speculated  with  the 
money,  and  made  a  profit  on  it^  and  refused,  on  being  called  on  for  the 
purpose,  to  disclose  the  profits. 

The  correct  and  legal  mode  of  computing  interest,  on  an  account  between 
debtor  and  creditor,  where  partial  payments  are  made,  is  first  to  carry 
the  payment  to  the  extinguishment  of  the  interest  due,  and  if  such  pay- 
ment exceeds  the  interest  due  at  the  time,  then  to  deduct  the  suiplns 
only  from  the  principal,  and  compute  interest  on  the  balance  to  the  nexl 
payment 
'  *  210  ]  'Whether  the  practice  prevailing  among  merchants  in  settling  their  ac- 
counts, to  state  an  interest  account,  in  which  interest  is  charged  on  each 
item  of  principal  on  the  debit  side,  and  credited  on  each  item  on  the 
credit  side  of  the  account,  and  a  balance  of  such  interest  account  struck, 
and  added  to  the  balance  of  principal,  is  to  be  adopted  in  the  settlement 
of  accounts  between  merchant  and  merchant?  Quare. 

But  where  a  taiaster,  under  an  order  of  reference  to  him,  in  stating  an  ac- 
count between  the  parties,  who  were  partners  in  trade,  adopted  this 
mercantile  usage,  the  account  was  allowed  to  stand,  there  being  evi- 
dence before  the  master  that  from  the  books  of  account,  and  otherwise, 
the  parties  themselves  had  followed  this  usage,  and  the  calculation  was 
so  made  by  an  eminent  merchant  to  whom  the  accounts  were  referred, 
with  the  consent  of  the  parties,  who  did  not  question  the  statemeal 
when  it  was  brought  in  to  the  master. 

In  stating  an  account  between  partners,  the  true  dates,  as  furnished  by 
the  books  of  account  themselves,  ought  tp  be  assumed. 

A  party  cannot  surcharge  and  falsify  an  account,  unless  upon  the  ground 
of  mistake  or  error  distinctly  charged. 

The  period  of  the  dissolution  of  partnership  is  the  proper  time  to  make 
a  rest,  and  adjust  the  balance  of  the  partnership  account ;  and  the  part- 
ner against  whom  the  balance  is  found,  is  chargeable  with  interesi 
thereon. 

A  reciUd  in  a  deed,  founded  in  mistake,  and  untrue  in  fact,  will  not  be 
allowed  to  operate,  by  way  of  estoppd  to  exclude  the  truth  satisfac- 
torily shovirn  to  the  Court. 

Octeto-  Mih.  THE  bill,  which  was  filed  the  12th  of  July,  1805,  was  foi 
an  account  between  the  parties,  who  were  partners  in  trade 
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The  defendant  put  in  an  answer,  in  June,  1807,  which  was  1816. 
excepted  to,  and  an  amended  answer  filed  in  October,  1807.  ^^^^s/-^^—^ 
The  plaintiff  having  filed  a  replication,  witnesses  were  ex-  Stohghtcn 
amined,  exhibits  proved,  and  publication  being  passed,  the  lyhch. 
cause  was  brought  to  a  hearing  in  June,  1814.  On  the  6th 
rt{  July,  1814,  a  decretal  order  was  entered,  for  a  reference  to  a 
master  to  take  and  state  an  account  between  the  parties; 
and  he  was  directed  that  the  defendant  should  be  charged 
with  interest  on  all  sums  drawn  out  of  the  copartnership 
funds  by  him,  beyond  the  amount  necessary  for  his  private 
expenses ;  and  to  report  what  was  the  reasonable  rent  for  a 
store  and  lot  of  ground  mentioned  in  the  pleadings,  since 
the  bill  was  filed,  and  for  what  time  the  same  had  been  oc- 
cupied by  the  plaintiff,  since  issue  was  joined  in  the  cause ; 
and  all  further  directions  were  reserved,  until  the  coming  in 
of  the  report.  The  parties  were  examined  on  interrogatories, 
respectively,  *before  a  master;  and  the  books  of  account  [  *  211  ;' 
were,  by  the  consent  of  the  parties,  delivered  to  Mr.  Samuel 
Corp,  a  respectable  merchant,  for  the  purpose  of  stating  their 
respective  accounts.  After  various  hearings  before  the 
master,  exceptions  and  orders,  the  cause  was  brought  on  to 
a  hearing  on  the  1st  of  July,  1S15,  on  the  coming  in  of  the 
master's  report,  to  which  the  parties  made  various  exceptions ; 
and,  on  the  8th  of  July,  1815,  a  decretal  order  was  made 
overruling  all  the  exceptions  to  the  report,  with  the  qualifi- 
cation, that  the  master,  in  taking  an  account  of  the  sums 
drawn  out,  or  received  by  the  defendant  from  the  copartner- 
ship fiinds,  beyond  the  amount  necessary  for  his  private  ex- 
penses, be  directed  to  deduct  from  the  amount  of  the  sums 
so  drawn  or  received  in  each  year,  such  sum,  not  exceeding 
the  whole  amount  so  drawn  or  received  each  year,  as,  under 
all  the  circumstances,  should  appear  to  be  a  reasonable  al- 
lowance for  the  expenses  of  the  defendant's  family  during 
each  year,  including  therein  a  reasonable  sum  for  the  educa- 
tion of  his  children,  and  excluding  any  allowance  for  house 
rent,  during  the  time  the  defendant  occupied  a  house  of  his 
own,  referred  to  in  the  accounts,  further  than  it  should  be 
proved  that  the  funds  of  the  partnership  were  withdrawn  by 
he  defendant  to  pay  interest  on  the  cost  of  the  house  ;  and 
that  the  defendant  pay  the  costs  of  the  special  report  and 
subsequent  proceedings  thereon.  (See  vol.  1.  p.  467 — 472. 
5.  C.) 

The  cause  being  again  before  the  master,  witnesses  were 
further  examined,  and  the  parties  heard  before  him  :  he  made 
a  report,  dated  the  13th  of  May,  1816,  which  was  filed  on 
the  3d  of  June  last,  with  the  schedules  of  the  various  ac- 
counts and  statements  annexed.  By  this  report,  the  master 
made  a  balance  due  to  the  plaintifi'  from  the  defendant,  on 
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1816. 

Stoughton 

V. 

Lynch. 

[*212] 


the  13th  of  May,  including  interest,  of  22,216  dollars  ar\i 
20  cents.     Mr.  Corp,  in  making  up  the  account  of  sums  o:  ,, 
money  drawn    by  the   defendant   out  of  the  copartnership 
funds,  bfeyond  the  amount  of  his  capital,  had  charged  com-  i 
pound  interest  on  the  sums,  from  February,  1788,  *until  July^  , 
1795,  when  the  partnership  was  dissolved;  but  this  being 
objected  to  before  the  master,  he  altered  the  account  so  as  'i 
to  charge  simple  interest  only.     Both  parties  filed  exceptions  to 
the  master's  reports  ;  and  on  the  21st  oi  September,  an  order,  „ 
by  consent,  was  entered,  allowing  either  party  to  file/wrtAer 
exceptions,  which  were  accordingly  filed,  and  the  cause  was 
set  down  for  a  hearing  on  the  exceptions  and  further  exceptions 
of  both  parties  to  the  report.     Ail  the  exhibits  which  had  ? 
been  directed  to  be  filed  with  the  assistant  register,  together 
with  the  partnership  books  of  account,  were  brought  before 
the  Court. 

It  is  unnecessary  to  state  the  pleadings  and  proofs  in  the  • 
cause,  which  were  voluminous,  nor  the  report  or  exceptions, 
as  the  material  facts  are  sufficiently  stated  by  the  chancellor, « 
in  noticing  the  several  points  which  were  discussed  before 
him. 


October  24th. 


The  cause  was  argued  by 

Harison,  and  Wells,  for  the  plaintiff. 

T.  A,  Emmet,  and  Riggs,  for  the  defendant. 

The  argument  occupied  five  days,  from  the  1st  to  the  6th 
of  October ;  and  the  cause  having  stood  over  for  considera- 
tion until  this  day,  the  following  opinion  was  deUvered  by 
the  Court : 


The  Chancellor.  This  cause  comes  on  upon  excep- 
tions taken,  by  each  party,  to  the  master's  report.  The  first 
exception  on  the  part  of  the  plaintiff  is,  that  the  master,  in 
charging  interest  upon  the  moneys  drawn  or  received  by  the 
defendant  from  the  copartnership  funds,  beyond  the  amount 
necessary  for  his  private  expenses,  has  charged  simple  inter- 
est only,  between  the  15th  of  February,  1788,  and  the  3d 
of  July,  1795,  whereas  interest  ought  to  have  been  added 
[  *  213  ]  to  the  principal  at  the  end  of  each  year,  and  *interest  com- 
puted upon  the  aggregate  amount.  The  decretal  order  of 
the  6th  of  July,  1814,  directing  the  account  to  be  taken  be- 
tween the  parties,  specially  declared  that  each  of  the  parties 
be  charged  with  the  sums  respectively  drawn  or  received 
from  the  copartnership  funds,  and  that  the  defendant  be, 
moreover,  charged  with  interest  upon  all  such  sums  of  money  aJ 
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may  have  been  drawn  or  received  by  him  beyond  thtamount        1816. 
necessary  for  his  private    expenses.     It    was   certainly  not  -_^->^-..^ 
within  the  contemplation  of  the  Court,  when  that  order  was    Stoughton 
made,  that  compound  interest  was  to  be  charged  against  the       LyJ^'cH. 
defendant.     Before  such  charge  was  to  be  made,  he  should 
have  been  called  on  to  account  for  the  profits  of  the  moneys     ^'^j^",,™^; 
he  had  overdrawn ;  as,  if  he  had  not  disclosed  the  profits,  is    chargeable 
then  a  recourse  could  have  been  had  to  compound  interest  ™g„,ra™"Ty 
as  a  substitute  for  the  profits  which  he  might  reasonably  be  one      partner 
supposed  to  have  made.     But,  under  the  circumstances  of  Ji°r"i,ip'fundr' 
this  case,  there  was  not  suflScient  reason  appearing  to  the 
Court  for  the  presumption  of  extraordinary  gain  made  by  the 
moneys,  or  for  imputing  to  the  defendant  any  very  gross 
violation  of  the  contract  between  the  parties.     The  defend- 
ant had  not  traded  on  the  moneys  overdrawn,  and  it  was 
believed   that  his    land  speculations  did  not  yield  a  profit 
requiring  such  an  exaction,  even  if  the  moneys  withdrawn 
had  been  applied  to  that  object.     And  the  plaintiflf  himself 
was,  in  some  degree,  remiss  in  not  causing  a  balance  of  the 
books,  to  be  annually  made,  and  the  amount  of  the  sums 
withdrawn  annually  placed  under  the  view  of  the  parties. 
The  exception,  therefore,  must  be  overruled. 

The  third  exception  is,  that  the  master,  in  stating  the  ac-  The  true  mod« 
counts  between  the  15th  of  February,  1788,  and  the  third  ol  pf    compiling 
July,  1795,  has  not,  as  he  ought  to  have  done,  in  passing  count  between 
moneys,  from  time  to  time,  to  the  credit  of  the  defendant',  first  debtor       and 
deducted  the  interest  due  from  the  defendant  to  the  copart-  partial      pay- 
nership,  and  if  such  credit  exceeded  the  interest  due,  the  nentsaremade. 
surplus  only  of  such  credit  should  have  been  deducted  *from       [  *  214  ' 
the  principal,  and    interest  computed  only  on  the  balance. 
This  exception  goes  to  the  whole  mercantile  usage  of  com- 
puting interest  on  merchants*  accounts.     The  correct  mode 
of  crediting  payments,  as  between  debtor  and  creditor,  is  to 
carry  them,  in  the  first  place,  to  the  extinguishment  of  the 
interest  due,  according  to  the  principle  of  this  third  excep- 
tion ;  and  it  is  susceptible  of  mathematical  demonstration, 
that  if  credits  be  not  so  applied,  but  the  principal  of  the  debt 
is  left  to  continue  upon  interest,  and  interest  is  computed  upon 
the  payments  as  they  are  successively  made,  a  debt  will,  in 
the  course  of  a  few  years,  (and  the  time  will  be  longer  or 
■horter  according  to  the  rate  of  interest,)  be  wholly  extin- 
'juished  by  payments  of  interest,  without  paying  a  cent  of 
principal.     I  have,  however,  always  understood  and  observed, 
that  the  usage  amongst  merchants,  in  stating  their  accounts, 
is  different,  and  conformable  to  the  master's  report.     It  is  the 
debtor  who  gains,  and  the  creditor  who  loses  by  this  mode. 
But  this  usage  is  not  very  material  when  there  are  long  mu- 
tual credits,  because   the   rule  operates   equally  upon    the 
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1816.  credits  of  each  party,  and  if  the  balances  are  nearly  the  same 
v_<,— ^^— ^_^  the  result  is  equal.  I  have  often  been  surprised  that  the 
Stoughton  sagacity  of  merchants  should  not  have  perceived  the  incon- 
Lynch  venience  of  their  rule,  as  between  them  and  their  country 
customers,  for,  being  generally  creditors,  the  loss  is  theirs  • 
^cV°  oT  me>  ^^^  ^  apprehend  that  this  is  met  and  corrected  by  the  custom 
;hai-.isinsiaiihg  of  making  short  rests  in  their, accounts,  and  computing  in- 
f^^Slf.  n.,™'  terest  on  the  balances  that  from  time  to  time  arise.  Such 
rules  will  generally  produce,  m  the  course  of  time,  their 
cbrrespondent  equivalent.  In  the  present  case,  I  have  no 
doubt,  the  parties,  throughout  their  accounts,  have  followed 
the  mercantile  usage,  and  as  far  as  any  partial  calculation  or 
settlements,  in  respect  to  each  other,  have  been  made,  they 
would,  of  course,  follow  that  custom.  Shall  I,  then,  break  in 
upon  that  usage,  in  the  settlement  of  these  copartnership 
*215]  accounts?  As  the  *plaintiff  claims  to  be,  and  is  found  to 
be,  the  creditor,  he  has  an  interest  that  I  should  do  so  ;  but  I 
do  not  think,  upon  a  consideration  of  this  case,  that  I  ought 
to  disturb  the  complicated  calculations  attending  the  report 
upon  this  point.  The  master  has  not  reported,  nor  has  he 
been  called  upon  to  report,  the  evidence  he  may  have  had 
of  the  practice  of  the  copartnership  derived  from  their 
books,  or  from  other  circumstances.  I  have  a  right,  there- 
fore, to  presume  he  had  sufficient  evidence  of  their  practice 
to  warrant  the  mode  he  has  adopted.  It  is  further  to  be  ob- 
served, as  a  fact  admitted  upon  the  argument,  that  the  accounts 
of  the  copartnership  were,  by  mutual  consent,  referred  to, 
and  made  up,  by  Mr.  Samuel  Corp,  a  respectable  merchant, 
well  known  as  an  accurate  accountant,  and  perfectly 
familiar  with  mercantile  understanding  and  usage  on  this 
'  subject.  I  presume,  that  when  the  calculations  came  in,  they 
"were  never  questioned  on  this  point,  before  the  master,  but 
were  acquiesced  in  by  both  parties.  There  is  nothing  before 
me  to  contradict  this  natural  aiid  necessary  inference,  and  I 
think  the  parties  are  properly  concluded.  Even  without  this 
inference,  I  am  not  prepared  to  say  that  the  mercantile 
practice  ought  to  be  questioned  on  a  settlement  of  accounts 
between  merchants  themselves.  Their  running  accounts  are 
kept,  entries  made,  and  balances,  from  time  to  time,  adjusted, 
upon  the  fact  of  their  own  invariable  usage  as  to  their  mode 
of  keeping  accounts.  In  Clancarty  v.  Latouche,  (1  Ball  If 
Beatty,  420.)  Lord  Chancellor  Manners  inferred,  from  the 
tacit  acquiescence  of  the  party,  an  agreement  at  the  end  of 
every  year,  iii  favor  of  yearly  rests,  by  which  interest  was 
made  principal.  The  usage  was  evidence  that  this  was  the 
mode  of  dealing  intended.  Without,  however,  laying  down 
any  rule  for  the  government  of  the  Court  hereafter,  on  this 
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point,  thore  is  enough  in  this  case  to  hold  these  parties  to        1816. 
the  mode  of  settlement  which  has  been  adopted.  v_^— v-— *.^ 

The  remaining  exceptions,  on  the   part  of  the  plaintiff,    Stoughtom 
are  only  an  amplification,  in  extenso,  of  this  third  exception,       lynch. 
*that  payments  ought  first  to  be  applied  to  discharge  the       r  #  gis  1 
interest,  and  then  to  reduce  the  principal ;  and,  consequently, 
they  all  rest  upon  the  same  principle,  and  admit  of  the  same 
answer.     All  the  exceptions  taken  on  the  part  of  the  plaintiff 
are,  therefore,  overruled. 

I  proceed  next  to  consider  the  exceptions  taken  on  the 
part  of  the  defendant. 

The  first  exception  is,  that  the  master,  in  taking  and  stating 
the  accounts,  has  deemed  the  capital,  which  the  defendant 
was  bound  to  furnish,  to  be  9,015Z.  lis.  lOd.,  instead  of 
8,888?.  Ms.  9d.  In  connection  with  this  exception,  and  as 
a  more  full  expjanation  of  it,  are  the  first  and  second  further 
exceptions,  in  which  it  is  objected  that  the  master  has  deemed 
the  sum  of  208/.  17*.  9d.,  with  which  the  defendant  is  credited, 
on  the  second  of  April,  1785,  (being  the  premiums  on  cer- 
tain bills  of  exchange,  drawn  for  a  part  of  the  defendant's 
capital,)  to  be  a  part  of  the  defendant's  capital,  whereas  it 
ought  to  have  been  deemed  to  have  belonged  to  the  defend- 
ant individually,  and  was  no  part  of  his  capital. 

The  premiums  of  these  bills  of  exchange  properly  belonged 
to  the  company  in  whose  favor  they  were  drawn.  The  rate 
of  exchange,  whether  it  be  gain  or  loss,  falls  on  the  creditor ; 
and  yet,  in  this  case,  the  gain  is  not  credied  to  the  company, 
but  to  the  defendant,  as  part  of  his  capital.  This  would  ap- 
parently seem  to  be  to  the  benefit  of  the  defendant,  and  yet, 
I  apprehend,  it  would  have  been  more  correct  to  have  charged 
it,  in  the  first  instance,  as  the  company's  gain  or  profit ;  and 
whether  it  be  so  charged,  or  as  it  stands  in  the  report,  be- 
comes material  only  as  to  the  interest  charged  in  stating  the 
accounts.  But  I  am  inclined  not  to  interfere  and  disturb 
the  whole  calculation  on  account  of  this  item,  because  it  ap- 
pears to  me  that  the  defendant  comes  too  late  with  the  ob- 
jection. This  difference  of  exchange  was  credited  in  the 
books  as  early  as  the  second  of  April,  1785,  as  part  of  the 
defendant's  capital,  *and  this  application  of  these  premiums  [*  217 "! 
•las  been  acquiesced  in  to  the  date  of  the  report ;  though,  in 
.795,  the  question  of  the  amount  of  capital  of  each  party 
t-dhie  under  distinct  consideration,  and  the  deficiency  of  the 
oiaintiiT's  capital  was  liquidated  and  settled  at  a  sum  in 
gross.  Ji  is  impossible  nbt  to  believe  that  the  defendant  was 
well  acqualnxed  with  the  actual  appropriation  of  these  pre- 
miums to  his  cspital,  and  he  has  acquiesced  in  the  mode  of 
the  appropriation,  during  the  lapse  of  thirty  years.  It  has, 
therefore,  received  a  iralid  ratification. 
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1816.  The  second,  exception  is,  that  the  master,  in  eight  different 

>^^-.,^— .»_,  and  specified  cases,  has  charged  the  defendant  with  various 

Stoughton    sums  of  money,  not  at  the  times  respectively  at  which  the 

i.ys'cH       defendant  is  debited  with  them  in  the  books  of  the  firm, 

but   at  different  times,  and  those  long  antecedent  to^  the 

A  parly  can-  dates  in   the  books.     In  respect  to  this  exception,  I  admit 

HSd  Sfy^'fn  ^^^  general  rule,  that  you  cannot  surcharge  and   falsify  an 

account,  unless  account,  unless  upon  the  ground  of  mistake  or  error,  to  be 

of  misilke"or  distinctly  charged :  but  no  such  thing  is  attempted  in  this 

error,  distinctly  casc.     (See   Palmer   V.  Mure,  Dickens,  489.  Lord  H.  v, 

charged.  Vemon,  4    Vesey,  411.   and  1   Haddock's   Treat.  82,- 83.) 

The  report  is  said  to  be  supported  in  respect  to  the  date  of 

these  charges,  by  the  entries  in  the  books,  and  the  exception 

is  resolved  into  an  inquiry  respecting  the  fact,  and  is  to  be 

determined  by  an  inspection  of  the  books. 

The  charges  are  all  correct  in  point  of  date,  or  as  to  the 
time  v\;hen  the  advance  was  made,  or  payment  receivedi 
The  books  of  the  copartnership  furnished,  in  every  instance, 
the  true  date  as  charged.  I  have  carefully  perused  the 
entries  for  the  purpose,  and  have  satisfied  myself  as  to  the, 
fact.  Though  the  entries  were  made  at  later  periods,  they 
refer  back,  in  all  these  instances,  to  the  time  which  has  been 
taken.  The  exception  goes  only  to  the  date  of  the  charges} 
[*218]  and  fails  in  every  instance.  I  presume,  *and  cannot  but 
deem  it  proper,  that  in  stating  accounts  between  copartners; 
the  true  dates,  as  furnished  by  the  books  theniselves,  ought 
to  be  assumed.  A  regard  to  truth  and  certainty,  in  all 
dealings,  would  naturally  lead  to  the  adoption  of  this  riiie; 
and  I  have  greater  confidence  in  the  accuracy  and  propriety 
of  this  mode  of  stating  the  accounts,  because  I  know  it  was 
done  by  the  accountant  to  whom  I  have  already  alhidedi 
It  has  been  supposed,  however,  there  is  evidence  that  the 
parties  intended  that  these  charges  should  be  considered 
and  deemed  to  have  arisen  at  the  subsequent  dates,  when 
entries  in- respect  to  them  were  made  ;  but  I  have  not  been 
able  to  perceive  that  the  books  furnished  the  requisite 
evidence  of  such  intention.  The  most  plausible  inference 
of  this  kind  arises  from  the  entries  in  September,  1794, 
relative  to  the  cargoes  of  the  Jenny  and  Anthony; '•mA  yet, 
on  examination,  it  will  be  found,  that  those  entries  and 
liquidations  had  no  reference  to  a  settlement  or  adjustment 
of  accounts  between  the  present  parties,  individually,  as 
copartners,  nor  as  to  the  question  of  interest  between  them. 
The  entries  referred  to  a  settlement,  as  to  those  voyages  be- 
tween the  firm  and  others,  and  between  the  firm  and  the 
defendant,  but  not  between  the  plaintiff  and  the  defendant, 
as  the  two  parties  composing  the  firm ;  and  therefore  ihs' 
entries  afford  no  inference  applicable  to  the  case. 
:-■  174 
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It  is  further  to  be  observed,  that  this  exception  has  strictly  1816. 
i)'>thing  to  do  with  the  question  of  interest,  but  relates  only  n,.,^-^^-^^ 
to  the  true  time  at  which  these  charges  are  to  be  dated,  Stooghtom 
from  which  interest  (if  any)  is  to  be  computed.  The  ques-  Ly^cH. 
tion  of  interest  arises  incidentally  only,  under  this  exception  ; 
though  if  it  were  not  for  the  question  of  interest,  it  would 
be  perfectly  immaterial  what  date  was  assumed  for  the 
charges.  If  I  could  perceive,  from  the  books,  any  certain 
evidence  that  the  parties  had  ever  come  to  any  settlement 
in  respect  to  their  claims  against  each  other,  either  as  it 
concerned  the  charges  or  the  interest,  I  *should  be  strongly  [  219] 
disinclined  to  open  or  disturb  it.  Whenever  a  settlement, 
in  respect  to  any  precise  charge  or  point,  appears  to  have 
been  made,  I  have  uniformly  felt  disposed  to  respect  it. 
But  no  settlement  on  the  points  now  in  discussion  has  taken 
place,  and  there  is  nothing  to  conclude  either  party :  it  is 
then  perfectly  just  that  interest,  if  it  be  computed  at  all, 
should  be  computed  from  the  true  time  of  the  advance  and 
payment.  A  subsequent  entry  of  a  charge,  without  men- 
tioning interest,  does  not,  of  itself,  conclude  or  estop  a 
party  from  charging  interest  upon  the  final  settlement  of 
the  accounts.  This  would  be  very  unreasonable.  It 'is  no 
more  a  just  ground  of  inference  that  the  party  had  agreed 
to  waive  interest,  than  the  entry  of  a  charge  for  cash  is  a 
waiver  of  interest  upon  it,  unless  the  entry  then  adds  that 
the  interest  is  charged.  When  the  party  comes  to  make 
out  and  exhibit  his  account,  and  demand  payment,  the 
demand  of  interest  is  to  be  made. 

The  sixth  exception  is,  that  the  master,  in  stating  the  ac- 
counts, has  made  a  rest  on  the  3d  of  July,  1795,  and  has 
allowed  to  the  parties  respectively  interest  from  that  period 
upon  the  balances  then  due. 

The  period   here  mentioned  was  the  time  of  the  disso-     The  Ume  of 
lution  of  partnership,  and  that  was,  undoubtedly,  the  proper  the^°partner5h'ip 
period    to  adjust  the  balance,  and  the  party,  who  was  then  is  the    proper 
the  debtor,  became  so,  with  obligation  to  pay,  and  is,  there-  the'bfianre''be' 
fore,  justly  chargeable  with  interest  on  such  debt.     It  would  t«'een  partners, 
seem  to  be   very  linreasonable,  that  the  balance  then  truly  charfeaile   on 
due  should  be  retained  in  his  h^nds  down  to  this  day,  free  the       taianca 
of  all  interest.     I  apprehend  that  this  is  the  general  practice,  "'^"  "^*'' 
as  well  as  the  good  sense  of  the  thing,  that  a  rest  should  be 
made  on  the  liquidation  and  adjustment  of  accounts  at  the 
period  of  the  final  dissolution  of  the  concern. 

The  eleventh  exception  is,  that  the  master  has  reported 
that,  from  an  examination  of  the  allegations  and  proofs, 
he  has  ascertained  that  the  plaintiflT  was  not  in  possession 
of  the  store,  mentioned  in  the  pleadings,  since  the  issue 
*ioined  in  the  cause  on  the  11th  of  May,  1808,  whereas  he       [  *  220 1 
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1816.       ought  to  have  reported  that  the  plaintiflF  was  in  possession 

v.<*-~s/-*»_^   jointly  with  the  defendant., 

Stodghton        The  sixth  further  exception  is  only  an  amplification  of 
Lynch.       ^^^^'  ^i^-   ^^^^  ^^^  master  did  not  find  and  report  that  the 
defendant  executed  a  conveyance  to  the  plaintiff  of  the 
moiety   of  the   storehouse   and   lot.     The  report  on  this 
subject  states,  that  it  has  not  been  found,  on  examination, 
that  the  defendant  executed  to  the  plaintiff  a  conveyance 
for  an  undivided  moiety  of  the  store  and  lot  mentioned  in 
the  pleadings,  or  that  the  same  was  prepared  or  intended 
to  be  executed,  or  that  the  same  was  considered  as  executed, 
or  that  the  parties  have  acted  as  though  it  was  executed, 
otherwise  than  by  executing,  on  the  25th  of  January,  1815, 
a  deed  of  the  same,  in  which  there  was  a  recital  stating  that 
a  conveyance  was  executed  by  the  defendant  to  the  plaintiff 
of  an  undivided  moiety  of  the  said  store  and  lot  on  the  1st 
of  February,  1795.     The  report  further  states,  that  the  deed 
was  executed  by  the  plaintiff  without  having  been  examined 
or  read  by  him,  and  that  an  agreement  between  the  plaintiff 
and  the  defendant,  dated  the  1 4th  of  January,  1815,  was  in 
evidence  before  him.     The  agreement  above   referred  to, 
and  -signed    by  the  plaintiff,   recites,  that  the   parties  are 
seised  in  fee  equally  as  tenants  of  th«  storehouse  and  lot; 
and  James  Stoughton,  a  witness  for  the  plaintiff,  states,  on 
his  examination,  the  circumstances  under  which  the  agree- 
ment was  signed.     He  says,  that  an  admission  of  the  fact 
that  such  a  deed  from  defendant  to  plaintiff  was  executed, 
had    been    drawn    and   signed  by   the   plaintiff's   counsel, 
without  his  knowledge  or  authority ;  and  that  the  admissibn 
of  the  plaintiff  to  the   same  effect  in  the  agreement  above 
referred  to,  and  founded  on  the  admission  of  counsel,  was 
obtained  from  him  by  his  counsel,  without  any  explanation, 
and  under  his  ignorance  of  such  an  admission  contained  in 
the  agreement.     The  witness   further  states,  that  the  deed 
[  *  221  ]       of  the   plaintiff  *to   John  Sudam^  of  the  25th  of  Jamarij, 
1815,  was  executed  by  the  plaintiff  without  reading  it,  and 
was  not  in  his  possession  except  at  the  time  of  execution, 
In  addition  to  this  testimony,  the  defendant,  in  his  answer 
to  the  ■  bill,  states,  that  some  time  after  the  dissolution  of 
the  copartnership,  he  proposed  to  the  plaintiff  to  sell  the 
store  at  private  sale ;  that  the  plaintiff  refused  to  consent  to 
a  sale  by  the  defendant,  and  declared  that  in  case  the  de- 
fendant should  attempt  to  sell,  as  the  fee  was  vested  in  him, 
(meaning,  as  I  understand  it,  the  defendant,)  he,  the  plain- 
tiff, would  publicly  forbid  the  sale.     The  bond  of  the  de- 
fendant to  the  plaintiff,  of  the  20th  of  June,  1786,  is  another 
item  of  proof  on  this  point,  and  it  states,  that  on  that  day 
the  plaintiff  had  sold  to  the  defendant  in  fee  a  certain  lot 
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and  water  lot ;  that  the  defendant  was  to  permit  the  same        181G. 
to  remain  for  the  benefit   of  the  copartnership,  and    that,  ^^-s.^^^^ 
after  the  termination  of  the  partnership,  he  was  to  sell  the    Stodghtoh 
same,  and  apply  the  proceeds  as  part  of  the  .stock  of  the       lynch 
company 

This  is  the  evidence  on  the  subject  of  title  to  the  store ; 
and,  as  to  the  possession  of  it,  the  evidence  does  not  con- 
tradict, but  confirms  the  report.  The  plaintiff  was  not  in 
possession  of  the  store,  in  point  of  fact,  within  the  specified 
time:  this  he  affirms  in  his  examination  before  the  master. 
In  point  of  fact,  the  possession  was  in  the  defendant ;  and 
for  the  purpose  of  the  question  between  the  parties,  as  to 
the  rent,  the  defendant  is  to  be  deemed  in  the  exclusive 
possession ;  for  he  kept  the  key  of  the  storehouse,  and,  of 
course,  had  the  exclusive  right  and  power  of  entering,  and 
this  too  while  the  parties  were  carrying  on  this  very  litigious 
controversy  against  each  other,  on  all  their  mutual  rights 
and  pretensions  under  their  partnership  concerns. 

The  proof  of  the  title,  and  of  exclusive  possession  in  the 
defendant,  is  sufficient,  unless  the  plaintiff  is  estopped  by 
*the  recital  in  the  deed  of  1815,  stating  that  a  moiety  of        [*222] 
the  lot  had  been  conveyed  to  him  in  1795. 

The  admission  of  counsel,  to  which  I  have  referred,  is 
to  be  placed  out  of  consideration  ;  for  that  was  annulled  by 
an  order  of  the  30th  of  June,  1815,  founded  upon  satisfac- 
tory proof,  that  it  was  signed  under  a  mistake.  The 
agreement  signed  by  the  plaintiff  was  founded  on  that 
admission  of  his  counsel,  and  ought  to  fall  with  it,  as  being 
founded  equally  in  mistake.  The  proof  on  this  point  is 
decisive  ;  indeed,  the  agreement,  by  the  terms  of  it,  was 
not  to  affect  the  right  of  the  plaintiff  to  charge  the  defendant 
with  rent  for  the  store,  and,  therefore,  the  recital  contained 
in  the  agreement  could  not  properly  be  used  to  the  preju- 
dice of  that  claim.  We  have  only  the  recital  in  the  deed  Effect  of  a 
of  January,  1815,  to  contradict  the  proof  of  the  whole  legal  fe<;"alinadeed, 

v  ^  o       not  true  in  tact 

title  resting  in  the  defendant.  I  am  satisfied  that  the  recital  aud  founded  in 
is  not  only  not  true  in  pomt  of  fact,  but  that  its,  insertion  ™'s'ake. 
arose  from  misapprehension  and  mistake,  and  was  not  dis- 
tinctly understood  or  knowingly  assented  to  by  the  plaintiff, 
at  the  time  he  executed  the  deed.  It  would  then  be  very 
inequitable,  and  contrary  to  the  policy  of  this  Court,  which  has 
ample  jurisdiction  over  the  correction  of  mistakes  in  the  most 
solemn  instruments,  to  permit  a  recital,  originating  in  mistake, 
and  untrue  in  fact,  to  be  now  set  up  as  a  technical  bar  to 
the  admission  of  the  truth.  There  can  be  no  doubt  that 
the  mistake  contained  in  that  recital  might  be  corrected  on 
a  bill  filed  for  that  purpose  ;  and  it  would  be  very  unfortu- 
nate, and  deeply  to  be  regretted,  if  the  Court,  in  the  mean 
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1816;       time,  with  satisfactory  proof  of  the  mistake,  was  bound  to 

■..,^^-N,^-^_^  give  force  to  it  on  a  qiiestion  of  evidence,  merely  under  the 

Stotjghton    notion  of  its  being  a  dry,  forbidding  estoppel.     I  am  not 

Lynch.      disposed  to  push  the  common  law  doctrine  of  estoppel  to 

such  a  rigorous  extent. 

With    respect   to   the   further  e-xceptions   (as   they  are 
[  *  223  ]       *termed)    on   the  part  of  the  defendant,  the  1st  and  2d  of 
them  have  already  been  considered. 

The  fifth  further  exception  is,  that,  on  the  3d  of  My. 
1795,  and  at  "divers  times  previous  thereto,  the  master  has 
charged  the  defendant  with  divers  sums,  amounting  to 
9,@19Z.  19s.  5d.  for  interest  on  moneys  received  by  him  from 
the  copartnership  funds. 

The  charge  of  interest  was  in  pursuance  of  the  decree 
of  thei  6th  of  July,  1814,  and  is  made  upon  moneys  drawn 
out  by  the  defendant,  beyond  what  was  necessary  for  his 
private  expenses ;  and,  as  I  have  not  hitherto  had  any 
reason  to  doubt  of  the  correctness  of  that  decretal  order,  I 
am  not  disposed  to  accede  to  this  exception. 

The  conclusion  is,  that  all  the  exceptions  on  the  part  of 
the  plaintiff,  and  all  the  exceptions  on  the  part  of  the  de- 
fendant, except  the  third  further  exception,  and  the  interest 
on  the  6001.  mentioned  in  the  fourth  further  exception,  are 
disallowed.  With  respect  to  the  question  of  costs,  arising 
on  these  exceptions,  I  am  disposed  to  charge  the  parties 
respectively  with  the  costs  of  the  exceptions  taken  by  them 
and  disallowed  ;  and  with  respect  to  the  two  instances,  in 
which  the  exceptions  taken  by  the  defendant  have  prevailed, 
the  sums  in  controversy  were  small,  and  the  mistake  such 
as  the  master  would  probably  have  corrected,  if  the  ob- 
jection had  been  made  to  him,  and  only  a  small  part  of  the 
fourth  exception  was  well  made ;  and,  therefore,  I  think  it 
would  not  be  reasonable,  that  the  plaintiff,  in  respect  to 
them,  should  be  charged  with  the  expense  of  an  argument; 
and  I  shall  not  allow  any  costs  on  either  side,  as  to  the  third 
and  fourth  furtlier  exceptions. 

The  report  states,  that  the  master  has  ascertained  what 
would  have  been  a  reasonable  rent  for  the  store,  for  each 
year,  since  the  exhibition  of  the  bill  on  the  12th  of  My, 
1805,  to  the  first  of  January,  1815,  and  the  exhibit  (I.)  an- 
nexed to  the  report,  contains  the  sums.  The  rent,  I  am  of 
opinion,  ought  to  be  charged  to  the  defendant:  the  store, 
[  *  224  ]  *by  the  agreement  of  the  parties,  was  to  be  appropriated 
for  the  common  benefit,  and  if  the  defendarit  thought  proper 
to  keep  the  possession  of  it  himself,  and  under  his  control, 
the  consequence  of  his  negligence  ought  not  to  fall  upon 
the  plaintiff;  but,  under  the  circumstances  disclosed,  I  am 
not  disposed  to  charge  him  with  any  more  than  the  sums 
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reported  for  rent,  without  interest ;  and  in  all  these  respects,        1816. 
the  report  must  be  recommitted  to  the  master  for  correction.  •_^-n/-^>-' 

CODD 

N.  B.  The  report  was  sent  back  to  the  master,  to  make  cJ'dd. 
the  alterations  and  corrections,  pursuant  to  this  decree ; 
and,  on  the  31st  of  October,  he  made  a  further  report,  which 
was  read,  and  an  order  for  its  confirmation  made  absolute, 
and  thereupon  a  final  decree  was  entered.  By  this  last 
report,  the  master  found  a  balance  of  25,076  dollars  and  64 
cents  due  from  the  defendant  to  the  plaintiflP. 


CoDD  against  Codd, 

'  [DistiDgniBhed,  61  N.  T.  403.] 
On  a  bill  for  a  divorce,  a  feigned  issue  to  try  the  truth  of  tlie  charge  of 
adultery  will  not  be  awarded,unless  the  adultery  is  specifically  charged, 
and  with  that  degree  of  certainty,  as  to  time,  place,  &c.,  as  may  enable 
the  defendi-nt  to  meet  the  feet  at  the  trial. 

BILL  for  a  divorce,  for  cruel  usage.     It  stated  the  par-   November  in, 
ticulars,  and  then  added,  that  "  the  complainant  doth  charge 
that  the  said  defendant  hath,  in  numerous  instances,  both 
before  and  since  their  separation,  committed  adultery  in  this 
state  and  elsewhere." 

The  answer  denied  the  charges.  A  replication  was  filed, 
and  the  cause  put  at  issue. 

*Burr,  for  the  plaintiff,  moved  for  a  feigned  issue  to  try       [  *  225  ] 
the  charge  of  adultery. 

Baldwin,  for  the  defendant,  objected,  on  the  ground  that 
the  charge  in  the  bill,  as  to  adultery,  was  too  vague  and 
general. 

The  Chancellor.  The  adultery  is  not  sufficiently  speci- 
fied in  the  bill  to  award  an  issue  in  pursuance  of  the  statute, 
which  requires  that  the  adultery  should  be  set  forth  in  the 
bill,  and  that  the  feigned  issue  should  be  made  up  for  trial 
of  the  fact  of  adultery  charged  by  the  complainant,  and  denied 
by  the  defendant.  Here  is  not  the  least  information  of  cer- 
tainty, as  to  time,  place,  or  person,  and  the  defendant  can- 
not know  how  to  meet  so  vague  an  accusation. 

Motion  denied. 
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1816.  ^  motion  was  afterwards  made,  on  the  part  ol  the  plain- 

v.^.-^,-.,.^  tiff,  for  leave  to  withdraw  the  replication,  and  amend  the 

Skinner      bill,  which  was  granted,  on   condition    that  the  defendant 

Day^ton.      ^^  served  with  a  copy  of  the  amended  bill  gratis,  and  to 

be  alb  wed  three  weeks  from  the  service  of  the  order,  to 

put  in  a  new  or  further  answer,  if  the  same  should  be  deem 

d  necessary. 


[  *  226  ]  *  Skinner  against  Dayton  and  others. 

If  the  party  obtaining  an  injunction  to  stay  proceedings  at  law,  neglects 
to  deposit  the  100  dollars,  at  the  time,  pursuant  to  the  43d  rule  of  the 
Court,  the  irregularity  will  be  cured  by  his  depositing  that  sum  before 
a  motion  is  made  to  dissolve  the  injunction ;  but  he  must  pay.the  costs 
of  the  motion.  So,  if  he  omits  to  enter  the  order  for  the  injunction 
with  the  register,  at  the  time,  a  subsequent  entry  of  it,  before  motion, 
will  cure  the  neglect,  but  he  will  have  to  pay  costs- 
Orders  for  injunctions,  as  well  as  other  special  orders,  must  be  entered 
with  the  register  or  assistant  register,  not  with  the  clerk,  before  the 
process  issues. 

ifmtmbtr  bth.  BILL  for  an  injunction  to  stay  proceedings  at  law.  The 
injunction  was  granted  on  the  28tn  of  September,  by  a  mas- 
ter, in  the  absence  of  the  chancellor. 

Buel,  for  the  defendants,  now  moved  to  dissolve  the  m- 
junctioni  for  irregularity.  He  read  an  affidavit,  stating,  that 
the  suit  at  law  was  noticed  for  trial  at  the  Albany  circuit, 
in  October  last,  and  that  no  deposit  was  made  of  the  sum  ol 
100  dollars,  according  to  the  rule  (43d)  of  the  Court;  and 
that  no  special  cause  was  shown  for  not  applying  for  the 
injunction  before  thirty  days  prior  to  the  circuit  m  Albany. 
It  was  certified,  that  no  order  for  the  injunction  had  been 
entered  with  the  register. 

Henry,  contra."  He  produced  a  certificate  of  the  deposit 
of  the  100  dollars,  this  day;  and  urged  that  the  fact  of  the 
judgment  at  law  did  not  come  to  the  plaintiffs  knowledge, 
until  the  secoad  or  fourth  day  of  September,  and  that  the 
time  between  tiiat  day  and  the  28th  of  September  was  re- 
quisite to  prepare  the  bill. 

The  Chancellor.     The  motion  is  founded  on  irregulari- 
ty in  issuing  the  process,  and  on  the  merits. 
[*227]  *1.  As  to  the  irregularity.    The  omission  of  the  deposit, 
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in  the  first  instance,  is  cured  by  the  subsequent  deposit,  but        1816. 
the  plaintiff  must  pay  the  costs  of  the  present  motion,  which  v..,*-^/— «.^ 
that   omission   was   sufficient  to  justify.      The   time   that      Skinser 
elapsed  after  the  complainant  was  informed  of  the  judg-      dayton. 
ment,  and  before  the  filing  of  the  bill,  was  not  unreasonable. 
To  advise,  prepare,  and  finish  a  bill  requires  a  little  time, 
especially  where  the  party  lives  in  the  country.     The  omis- 
sion to  enter  the  order  for  the  injunction  with  the  register, 
arose  probably  from  the  loose  but  convenient  practice  of 
carrying  the  bill,  in  the  first  instance,  to  the  clerk,  who  is- 
sues the  process  upon  the  production  of  the  bill,  with  the 
allowance  endorsed.     But  the  omission  to  enter  the  order 
with  the  register  may  also  be  cured  by  the  subsequent  entry, 
subject,  however,  as  in  the  case  of  the  omission  of  the  de- 
posit, to  the  costs  of  the  motion  ;  and  I  shall,  accordingly, 
allow  the  entry  to  be  now  made  as  of  the  time  of  the  allow- 
ance of  the  injunction. 

That  orders  for  injunctions,  as  well  as  other  special  or 
ders,  must  be  entered  with  the  register,  or  assistant  regis 
ter,  and'  that  the  clerk's  office  is  not  the  place  for  the 
entry  of  rules  and  orders,  is  the  clear  and  settled  course 
and  practice  of  the  Court.  The  books  of  practice  speak 
this  language  uniformly.  (Solicitor's  Guide,  12.  473.  493. 
500,  501.  1  Harr.  Ch.  Prac.  77.  231.  243.  265.)  In  James 
V.  Phillips,  (2  P.  Wms.  657.)  process  of  contempt  was 
held  irregular,  because  the  return  of  the  attachment  on 
which  an  order  for  a  sergeant  at  arms  was  grounded,  was 
not  entered  in  the  register's  office.  Every  order  for  an 
injunction  ought  regularly  to  be  entered  with  the  register 
or  assistant  register,  before  the  process  issues,  and  the  al- 
lowance endorsed  on  the  bill  in  vacation  time  is  only  in- 
tended as  an  authority  to  enter  the  rule.  But  if  this  entry 
cannot  be  made  before  issuing  the  process,  without  inju- 
rious delay,  as  when  the  register  is  absent,  or  the  clerk  re- 
sides at  a  distance,  the  party,  or  the  clerk  for  him,  ought 
*to  cause  the  rule  to  be  entered,  with  all  reasonable  speed,  [  *  22S 
as  of  the  day  of  the  allowance,  otherwise  the  opposite  par- 
ty will  be  able  to  question  the  regularity  of  the  process. 
It  was  one  of  the  ancient  rules  in  the  English  Court  of 
Chancery,  that  the  clerks  in  Court  were  carefully  to  see 
"that  all  attachments  issued  by  them  were  duly  entered  with 
the  register.     (1  Harr.  Prac.  231.) 

2.  The  injunction  must  be  retained,  until  the  coming  in 
of  the  answer ;  but  the  plaintiff,  for  the  reasons  mentioned, 
is  to  pay  the  costs  of  this  motion,  and  to  cause  the  order 
for  the  injunction  to  be  forthwith  entered  with  the  register. 

Injunction  retained. 
181 


228 


CASES  IN  CHANCERY. 


1816. 


Dodge 

V. 

Stkokg. 


Nmemier    9lli. 


f  *  229  ] 


UoDGK  and  others  against  Strong. 

Relief  will  not  be  granted  for  the  purpose  of  a  new  trial  at  law,  where  the 
party  lost  his  opportunity  of  defence,  by  his  own  negligence.  Wherg 
a  rule  for  a  new  trial  was  granted  by  the  Supreme  Court,  on  conditions 
which  the  party  failed  to  perform  within  the  time  prescfibed  by  the  rule, 
this  Court  refused  its  aid,  it  not  appearing  that  the  failure  arose  from 
the  act  of  the  opposite  party,  or  from  unavoidable  necessity. 

THE  bill  stated,  among  other  things,  that,  in  November, 
1814,  one  Willoughby  delivered  to  the  plaintiffs  a  quantity 
of  cider,  to  be  kept  until  it  was  sold,  and  the  plaintiffs  ad- 
vanced to  him  400  dollars,  on  his  agreeing  to  permit  the  cider 
to  remain  as  security  for  the  advance,  paying  the  storage, 
and  giving  them  authority  to  sell  the  cider.  That  the 
plaintiffs,  accordingly,  sold  the  cider,  the  proceeds  of 
which  amounted  to  478  dollars  and  41  cents.  That  in  Feh- 
ruary,  1815,  the  defendant  demanded  the  cider,  alleging  that 
fV.  was  his  agent,  and  had  no  authority  to  sell  it.  That 
until  that  time,  the  plaintiffs  always  supposed  W.  to  *be 
the  true  and  sole  owner ;  but  that  he  has  since  claimed  to 
be  a  partner  with  the  defendant  in  the  cider.  That  the 
defendant  had  knowledge  of  the  advance  of  the  money  by 
the  plaintiffs,  and  of  the  transactions  at  the  time,  or  before 
he  brought  his  suit  at  law  against  the  plaintiffs,  and  approv- 
ed the  same;  and  that  he  concerted  with  W.,  before  the 
advance  was  made,  that  he  should  procure  it  by  depositing 
the  cider,  &c.  That  the  defendant  afterwards  brought  an 
action  of  trover,  against  the  plaintiffs,  in  the  Mayor's  Court, 
which  was  removed  into  the  Supreme  Court.  That  the 
cause  was  noticed  for  trial  at  the  April  sittings  in  New-YorTc. 
That  the  plaintiffs,  some  time  before,  intended  to  have  W. 
as  a  witness,  but  that  he  could  not,  oi)  inquiry,  be  found ; 
and,  in  April,  the  plaintiffs  were  informed  that  W.  was  at 
Teneriffe,  as  a  common  sailor.  That,  from  the  date  of  the 
issue,  the  plaintiffs  had  no  expectation  that  the  cause  could 
be  called  on  to  trial  at  the  April  sittings,  and  neglected  to 
attend ;  but  on  the  last  day  of  the  sittings,  the  cause  was 
called,  and  an  inquest  taken  by  default,  for  810  dollars. 
That  the  cider  was  estimated  at  4  dollars  50  cents  per  bar- 
rel, but  the  plaintiffs  sold  it  for  only  2  dollars  and  75  cents, 
and  no  credit  was  given  for  the  storage,  or  interest  on  the 
advance.  That  application  was  made  to  the  Supreme  Court 
for  a  new  trial,  who  granted  a  rule  for  that  purpose,  on 
condition  that  the  plaintiffs  paid  the  amount  of  the  verdict 
into  Court  in  four  days,  and  also  paid  the  costs  of  the  sit 
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tings,  and  of  the  motion;  and  that  the  defendant  should  iqiq 
notice  the  cause  for  trial,  at  the  next  sittings  in  June,  and  ^..^-v— »_^ 
the  plaintiffs  then  proceed  to  trial,  without  delay;  and  if  Dodge 
the  defendant  should  obtain  a  verdict,  he  might  take  the  strong. 
amount  out  of  the  money  in  Court,  with  the  costs,  and  an 
execution  issue  for  the  residue,  if  necessary.  That  the 
plaintiffs  deposited  with  the  clerk  of  the  Court  the  810  dol- 
lars, in  bank  notes,  within  the  four  days,  and  their  attorney 
went  to  the  attorney  of  the  defendant  about  the  costs,  *and  [  *  230  ] 
the  defendant's  attorney  said  the  costs  were  not  then  taxed, 
and  that  a  copy  of  the  bill  should  be  sent  to  the  plaintiffs' 
attorney,  who  promised  to  pay  it.  That  the  bill  was  not 
sent,  and  the  four  days  elapsed,  and  the  defendant's  at- 
torney afterwards  refused  to  receive  the  costs ;  that  the 
non-payment  of  them,  according  to  the  rule  of  the  Su- 
preme Court,  was  wholly  owing  to  the  failure  of  the  de- 
fendant's attorney  to  send  the  bill,  according  to  his  promise. 
That  he,  immediately  after  the  four  days,  perfected  his 
judgment,  and  issued  an  execution.  That  the  plaintiffs 
applied  to  a  judge  of  the  Supreme  Court  for  an  order  to 
stay  proceedings,  who  refused  it,  on  the  ground  that  the 
plaintiffs  had  not  fulfilled  the  conditions  on  which  the  rule 
for  a  new  trial  was  granted,  as  the  810  dollars  was  not  paid 
in  specie,  nor  the  costs  paid  within  the  four  days.  That  the 
plaintiffs  did  not  know  that  specie  was  required.  The  bill 
prayed  for  an  injunction,  &c.,  which  was  granted. 

The  answer  of  the  defendant  denied  all  the  material  facts 
charged,  on  which  the  equity  of  the  bill  was  founded. 

W.  Slosson,  for  the  defendant,  moved  to  dissolve  the  in- 
junction. 

H.  S.  Dodge,  contra. 

The  Chancellor.  This  is  a  motion  to  dissolve  the  in- 
junction, staying  execution  at  law,  upon  the  coming  in  of 
the  answer. 

The  object  of  the  bill  was  to  obtain  a  new  trial  at  law. 
The  defence  of  the  present  plaintiffs,  if  any  they  have,  was 
legal  and  available  at  law,  and  if  this  Court  could  grant 
relief,  it  would  be  by  requiring  the  present  defendant  to 
fubmit  to  a  new  trial.  But  it  appears  to  me,  after  a  very 
careful  consideration  of  the  case,  as  disclosed  by  the  bill 
and  answer,  that  I  cannot  retain  the  injunction  consistent- 
ly *with  the  established  doctrines  of  this  Court.  The  plain-  [  *  231  ] 
tiffs,  by  their  own  negligence,  or  that  of  their  attorney, 
suffered  an  inquest  to  be  taken  against  them,  by  default,  at 
♦he  last  April  sittings,  in  New-York.     They  then  applied 
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1816.  to  the  Supreme  Court  for  relief,  and  relief  was  granleii 
v,^^-s^-^_^  upon  certain  conditions,  and  those  conditions  were  not  ful 
Dodge  filled.  Here  was  a  second  default,  and  this  Court  cannot 
S'j>^oNG  no^  interfere.  The  answer  of  the  defendant  completely 
denies,  not  only  every  suggestion  of  equity  contained  in  the 
bill,  but  every  circumstance  set  up  as  an  excuse  for  not 
performing  the  conditions  upon  which  the  rule,  setting  aside 
the  inquest,  was  granted.  It  was  the  duty  of  the  plaintiffs, 
within  the  time  limited  by  the  rule,  to  have  deposited  the 
money  in  Court,  and  given  notice  of  it,  and  to  have  paid 
or  tendered  the  costs.  This  they  neglected  to  do,  and  the 
fact  charged,  that  a  copy  of  the  taxed  bill  was  previously, 
by  agreement,  to  have  been  furnished  to  the  attorney  for 
the  complainants,  is  denied.  They  should,  at  all  events, 
have  tendered  a  sum  sufficient  for  the  taxable  costs,  and 
left  the  opposite  party  to  have  taken  out  the  true  sum  at 
his  peril. 

It  is  stated,  in  fVyatfs  P.  R.  145.  that  where  a  party  is 
to  pay  costs  for  his  default,  he  must  procure  them  to  be 
taxed,  if  he,  would  set  himself  recto  in  curia. 

After  so  palpable  a  neglect  of  the  cause,  as  occurred  St 
the  April  sittings,  and  after  so  strict  and  precise  a  condi- 
tion as  that  on  which  the  subsequent  relief  was  made  to 
depend,  it  is  surprising  that  the  plaintiffs  should  have  been 
so  little  on  their  guard  ;  and  it  is  impossible  to  expect  aid 
in  this  Court,  unless  the  failure  to  comply  with  the  condi- 
tion arose  from  the  act  of  the  opposite  party,  or  some  un- 
avoidable necessity.  There  is  no  excuse  for  it  set  up  on 
one  side,  but  what  is  completely  denied  on  the  other ;  and 
in  addition  to  this,  we  have  the  decision  of  the  recorder, 
and  also  of  a  judge  of  the  Supreme  Court,  each  passing  an 
[  *  232  ]  *opinion  upon  the  validity  of  the  excuse,  and  each  reject- 
ing it. 

This  Court  has  frequently  declared,  that  relief  cannot 
be  had  here  for  the  purpose  of  a  new  trial  at  law,  when 
the  party  has  lost  his  opportunity  at  law,  by  his  own  negli- 
gence. I  need  only  refer  to  the  cases  of  Lansing  v.  Eddy, 
(1  Johns.  Ch.  Rep.  49.)  Simpson  v.  Hart,  {Id.  91.)  Smith 
V.  Lowery,  {Id.  320.)  and  Barker  v.  Elkins,  (Id.  465.)  as 
containing  not  only  all  the  English  authorities  which  I  have 
met  with  on  the  subject,  but  a  full  exposition  of  the  prin- 
ciples on  which  the  interference  of  this  Court  is,  in  such  (;ases, 
denied.  I  am  not  at  liberty  to  depart  from  a  rule  so  fully 
established ;  and,  however  I  may  regret  the  misfortune  of  the 
plaintiffs,  the  motion  to  dissolve  the  injunction  must  be 
granted. 

Injunction  dissolved 
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1816. 


In  the  matter  of  James  Barker. 

[Followed,  3  Edw.  383;  7  Paige  237.] 
^V^^el  e  a  person, fi-om  old  age,  sickness,  or  other  cause,  becomes  ao  weak 
and  incapacitated  in  mind  as  to  be  unable  to  manage  his  affairs,  a  com- 
mission, in  nature  of  a  writ  de  lunatico  inquirendo,  may  be  awarded ; 
and  where  me  inquisition  of  such  a  writ  found  the  party,  who  was  85 
years  old,  to  be  of"  unsound  mind,  and  mentally  incapable  of  managing 
his  affairs,"  a  committee  of  his  estate  was  appointed. 

A  PETITION  of  John  BarTcer,  and  Mary  Bederick,  was  jvmember  I2th. 
presented,  stating,  that  they  are  the  children  of  James 
Barker;  that  he  now  is,  and  had  been,  for  four  months 
past,  so  far  deprived  of  reason  and  understanding,  as  to  be 
wholly  unfit  and  unable  to  manage  his  affairs ;  and  praying 
that  a  commission,  in  nature  of  a  writ  de  lunatica  inquiren- 
do, might  issue,  &c. 

*The  affidavits  annexed  to  the  petition  stated,  that  the  [  *  233  ] 
petitioners  were  the  only  surviving  children  of  /.  B.,  who 
was  85  years  old ;  that  he  was  seised  of  a  large  real  estate, 
of  great  value,  which  was  going  to  ruin  and  waste,  &c. 
Many  acts  of  J.  B.  were'  also  stated,  showing  the  im- 
becility of  his  mind,  and  his  want  of  the  understanding 
requisite  for  the  management  of  his  property. 

J.  V.  D.  Scott,  in  support  of  the  petition,  cited  Ridge- 
way  V.  Darwin,  8  Fes.  Rep.  65. 

The  Chancellor.  It  is  evident  that  BarTcer,  the  sub- 
ject of  this  application,  is  not  a  lunatic,  within  the  legal  mean- 
ing of  the  term.  He  is  not  a  person  who  sometimes  has 
understanding  and  sometimes  not.  He  is  rather  of  that  class 
of  persons  described  by  Lord  CoTce,  [Co.  IJtt.  246.  b.)  as 
non  compos  mentis,  who  have  lost  the  memory  and  under- 
standing by  sickness,  grief,  or  other  accident.  The  sug- 
gestion here  is,  that  his  mind  is  worn  out  by  old  age,  so  as 
to  render  him  incapable  of  managing  his  property.  It  is  rep- 
resented that  he  has  arrived  to  a  state  of  second  childhood, 
and  stands  in  absolute  need  of  the  protection  of  the  Court 
against  his  own  acts,  and  against  the  practices  of  evil  and 
designing  men.  The  case,  as  stated,  appears  to  be  deeply 
interesting  to  humanity,  and  to  present  a  strong  appeal  to  the 
powers  and  justice  of  this  Court.  The  difficulty  which  ha" 
arisen  with  me,  is  as  to  the  extent  of  my  jurisdiction.  Mere 
imbecility  of  mind,  not  amounting  to  idiocy  or  lunacy,  has 
not,  until  very  lately,  been  considered  in  the  English  Court 
of  Chancery,  as  sufficient  to  interfere  with  the  liberty  of  the 
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IglQ.  subject  over  his  person  and  property.  I  have  not  met  wiii; 
a  case  prior  to  our  revolution  which  has  gone  so  far.  Lord 
Hardwicke  disclaimed  any  jurisdiction  over  the  case  of  mera 
weakness  of  mind  ;  yet  it  is  certain  that  when  a  person  be-, 
comes  mentally  disabled,  from  whatever  cause  the  disability, 

[  *  234  ]  may  *arise,  whether  from  sickness,  vice,  casualty,  or  old  age, 
he  is  equally  a  fit  and  necessary  object  of  guardianship  and 
protection.  The  Court  of  Chancery  is  the  constitutional  and 
appropriate  tribunal  to  take  care  of  those  who  are  incompe- 
tent to  take  care  of  themselves.  There  would  be  a  deplor- 
able failure  of  justice,  without  such  a  power.  The  object  is 
protection  to  the  helpless;  and  the  imbecility  of  extreme  old 
age,  when  the  powers  of  memory  and  judgment  have  be- 
come extinct,  seems,  as  much  as  the  helplessness  of  infancy, 
to  be  within  the  reason  and  necessity  of  the  trust.  I  am 
aware,  however,  that  the  in(|uiry  must,  in  many  cases,  be  pe- 
culiarly delicate,  because  it  concerns  the  character  of  the 
party,  and  his  natural  rights,  and  because  of  the  difficulty 
there  is  in  ascertaining  the  extent  of  the  decay  of  the  mind, 
necessary  to  form  a  proper  case  for  the  interference  of  the 
Court. 

Under  this  impression  of  the  subject,  I  have  followed 
carefully  the  progress  of  the  decisions,  with  a  view  to  dis- 
cover, as  far  as  1  was  able,  my  authority  and  duty  in  the 
case. 

In  the  time  of  Lord  Hardwicke,  it  was  understood  that 
there  was  no  specific  relief  for  the  case  of  incapacity  from- 
mere  weakness  of  mind.  This  appears  from  the  case  ex  parte 
Bamsley,  in  1784,  (3  Atk.  168.  3  Eq.  Cas.  Ahr.  580.)  in 
which,  on  a  commission  to  inquire  whether  Barnskii  was  a 
lunatic,  the  inquisition  found  that,  from  weakness  of  raind,  he 
was  incapable  of  governing  himself  or  his  estate  ;  and  the  in- 
quisition was  quashed  for  insufficiency.  The  case  was  elabo- 
rately argued,  and  precedents  searched,  and  Lord  Hardwicke 
said,  the  finding  must  be  that  he  was  a  lunatic,  or,  what  was 
correspondent  with  that  word,  that  he  was  of  an  unsound 
mind.  It  was  not  sufficient  that  he  was  weak  and  worn  out 
with  age,  and  incapable  of  managing  his  estate.  He  admit- 
ted that  the  law  was  possibly  too  strict,  and  that  it  might  be 
useful  that  a  curator  or  tutor  should  be  set  over  prodigal  and, 
weak  persons,  as  in  the  civil  law.     Lunacy  was  a  technical 

[  *  235  ]  term,  and  the  *Court  could  not  depart  from  the  legal  defi- 
nition, and,  therefore,  weakness  of  mind  was  not  a  sufficient 
reason  for  granting  the  custody,  of  the  person  and  estate ; 
as,  in  that  case,  people  of  violent  passions,  drunkards,  and 
careless  and  silly  people,  would  be  subject  to  a  commissioto! 
Their  acts  might,  in  certain  cases,  be  set  aside  on  the  groun<' 
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9i  imposition   upon  weakness ;  but  commissions  of  lunacy        1816 
were  not  intended  for  such  people. 

The  same  doctrine  was  afterwards  held  by  Lord  Hard 
wicki,  in  Lord  Donegal's  case,  (2  Vesey,  407.)  and  this  ap- 
pears to  have  been  the  declared  sense  and  practice  of  tho 
Court  of  Chancery  in  England,  down  to  the  period  of  our 
revolution.  But  that  Court  has  since  proceeded  upon  more 
liberal,  and,  as  I  think,  more  correct  and  just  reasoning ; 
not,  indeed,  that  they  have  introduced  new  principles  of 
equity,  but  have  rather  made  a  more  extensive  and  sound 
application  of  powers  and  principles  already  existing.  If 
the  Court,  as  hord  Hardwicke  admits,  will  relieve  against  the 
acts  of  persons  incompetent  to  manage  their  affairs  from 
weakness  and  age,  it  is  surely  more  wise  to  anticipate  the 
case,  and  prevent  the  necessity  of  a  subsequent  interference. 
There  are  cases  as  ancient  as  the  time  of  Lord  Talbot,  and 
Lord  Keeper  Wright,  (Leving  v.  Caverly,  Free-  in  Ch.  229. 
Anon.  3  P.  Wms.  111.  note,)  in  which  the  Court  has  pro- 
tected the  weakness  of  very  superannuated  persons,  whose 
minds  had  nearly  perished,  by  admitting  them,  on  due  proof, 
by  affidavit  or  otherwise,  of  such  imbecility,  to  appear  and 
answer  by  guardian ;  and  this  course  is  still  pursued  in  such 
cases.     (14  Vesey,  172.) 

The  first  intimation  I  have  met  with  of  a  departure  from 
the  strict  technical  rules  under  which  Lord  Hdrdwicke  held 
these  commissions,  is  in  6  Vesey,  273.,  where  Lord  Eldon 
says,  that  evidence  may  support  a  commission  not  of  lunacy, 
but  in  the  nature  of  a  writ  de  lunatico  inquirendo,  in  which, 
he  says,  it  must  be  remembered,  that  it  is  not  necessary  *to  [*  236  ] 
establish  lunacy ;  but  it  is  sufficient  that  the  party  is  inca- 
pable of  managing  his  own  affairs. 

This  question  arising  on  this  enlarged  jurisdiction  of  the 
Court,  afterwards  underwent  a  full  discussion,  by  Lord  Eldon, 
in  Ridgway  v.  Darwin.  (8  Vesey,  65.)  He  observed,  that 
in  Lord  HardwicJce's  time,  commissions  of  lunacy  were  not 
granted  to  the  extent  in  which  they  have  been  since  granted. 
That  when  he  came  into  the  Court,  he  found  a  course  of 
cases  establishing  its  authority  where  the  party  was  not  ab- 
solutely insane,  but  was  unable  to  act  with  any  proper  and 
provident  management,  and  was  liable  to  be  robbed  by  any 
■vne,  under  that  imbecility  of  mind,  calling  for  as  much  pro- 
tection as  absolute  insanity.  When  the  mind  was  worn  out  by 
years,  or  epilepsy,  or  habitual  intoxication,  &c.,  the  party  re- 
quires that  care  should  be  thrown  around  him ;  and  he  held 
him  to  be  a  proper  subject  of  a  commission  in  the  nature  of  a 
writ  of  lunacy  :  and,  until  the  legislature  should  take  meas- 
ures to  preserve  persons  in  a  state  of  imbecility  exposing 
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1816.  them  to  as  much  mischief  as  insanity,  or  these  decisions 
should  be  reviewed,  he  should  not  undertake  to  alter  thein 
The  case  before  him  was  that  of  imbecility  of  mind  in  a  lady. 
proceeding  from  epileptic  fits,  and  he  directed  two  physii 
cians  to  visit  her,  and  determine  whether  her  mind  was  com. 
petent;  and  an  order  was  eventually  made,  restraining  hei 
from  executing  any  instrument,  except  under  the  limitations 
prescribed  in  the  rule. 

The  same  point,  afterwards,  came  before  Lord  Erskim, 
in  the  case  ex  parte  Cranmer.  (12  Vesey,  445.)  The  return 
to  the  commission  was,  that  the  party  was  so  far  debilitated 
in  his  mind  as  not  to  be  equal  to  the  general  management 
of  his  affairs  ;■  this  was  considered  as  too  ambiguous,  and  the 
inquisition  was  quashed,  and  a  melius  inquirendum,  or  new  in- 
quiry, was  directed.  But  the  chancellor  did  not  admit  any 
defect  of  his  jurisdiction,  though  he  thought  the  power  as- 
*  237  ]  sumed  was  of  immense  moment,  and  *pressed  on  the  liberty 
of  the  subject.  If  the  mind,  as  he  observed,  be  disorganized 
by  sickness,  grief,  or  old  age,  who  could  say  he  had  not  ju- 
risdictiori,  and  why  should  not  a  man  be  protected  in  his 
second  state  of  infancy  as  well  as  in  the  first  ?  He  felt,  as 
Lord  Eldon  appealrs  strongly  to  have  felt,  that  persons  who 
are,  above  all  others,  entitled  to  protection,  should  not  go 
unprotected ;  and  he  considered  that  they  came  within  that 
class  of  cases  inentioned  by  Lord  Coke,  of  persons  non  com- 
pos, if  their  understandings  had  becorhe  destroyed,  by  sur- 
viving the  period  that  Providence  has  assigned  to  the  stabil- 
ity of  the  mind. 

The  question,  as  Lord  Erslcine  observed,  was,  whether 
the  party  had  become  mentally  incapable  of  managing  his 
affairs. 

I  am  satisfied  that  these  later  decisions  are  not  only  founded 
in  good  sense,  and  the  necessity  of  the  case,  but  are  a  sound 
exposition  of  the  common  law,  which  gave  to  the  king,  as 
parens  patrim,  the  care  and  custody  of  all  persons  who  had 
lost  their  intellects,  and  become  non  compos,  or  incompetent 
to  take  care  of  themselves.  {Beverley's  case,  4  Co.  127, 
128.  1  Blacks.  Com.  304.)  All  the  cases  agree  that  the 
statute  of  17  Ed.  IL,  committing  to  the  king  the  care  of  the 
persons  and  estates  of  idiots  and  lunatics,  was  not  introduc- 
tory of  a  new  right,  but  only  went  to  regulate  a  right  pre- 
existing in  the  crown.  (4  Co.  126.  Amb.  707.  2  Vesei, 
jun.  71.  75.)  I  should  feel  that  I  had  but  very  imperfectly 
discharged  my  trust,  if  I  was  the  means  of  crippling  the  ju- 
risdiction of  this  Court,  by  confining  it  to  the  strict  common 
law  writ  of  lunacy.  A  numerous  class  of  persons,  whose 
minds  have  sunk  under  the  power  of  disease,  or  the  weight 
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of  age,  would,  in  that  case,  be  left  without  protection,  and        1816. 
liable  to  become  the  victims  of  folly  or  fraud.     This  would 
be  a  blemish  in  the  jurisprudence  of  the  country. 

I  shall,  therefore,  award  a  commission,  in  the  nature  of  a 
writ  of  lunacy,  to  inquire  whether  James  Barker  be  *of  un-        [  *  238  ] 
sound  mind,  or  mentally  incapable  of  managing  his  affairs ; 
and  I  shall  direct  that  he  be  present,  for  it  is  his  privilege, 
so  that  the  jury  may  have  inspection  of  him. 

Order  accordingly. 

N.  B.  The  inquisition  was  taken  and  returned,  finding 
that  James  Barker  was,  and,  for  one  year  preceding,  had 
been,  "  of  unsound  mind,  and  mentally  incapable  of  man- 
aging his  affairs  ;"  and,  further,  that  he  owned  5,000  acres  of 
land,  of  the  value  of  above  75,000  dollars  ;  and  that  he  had 
a  son  and  daughter  living,  each  upwards  of  50  years  of  age, 
and  a  great  number  of  grandchildren. 

\.  conunittee  of  his  estate  was  appointed. 
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1816. 

Mahs 

V. 
MAZ.1N. 

Malin  against  Malin  and  others. 

A  mere  nominal  trustee  cannot  bring  a  suit  iii  his  own  name,  but  the  ces- 
tui que  trust  must  be  joined. 

If  a  person  has  religious  scruples  against  being  a  party  in  a  suit,  he  may 
it  seems,  sue  by  his  prochein  ami. 

Persons  incompetent  to  protect  themselves,  from  old  age,  weakness  of 
mind,  or  from  some  delusion  or  fanaticism,  are  entitled  to  the  protec- 
tion of  the  Court. 

Konember  i4io.  THE  bill  Stated,  that  a  religious  society  was  formed  at 
Jerusalem,  in  the  county  of  Ontario,  denominated  "The 
Society  of  Universal  Friends,"  of  which  Jemima  Wilkinson 
was  the  founder  and  head.  That  for  the  support  of  Jemimal 
and  the  poor  of  the  society,  she  purchased,  on  the  5th  of 
January,  1792,  certain  lands,  in  the  bill  described,  and  paid 
the  purchase  money,  and  that,  as  a  rule  of  the  society  for- 
bade any  estate  being  vested  in  her,  she  nominated  one  of 
her  followers,  by  the  name  of  Sarah  Richards,  to  be  her 

r*  239]  trustee,  and  the  deed  was  taken  in  the  name  of  the  *said 
Sarah,  without  any  expression  of  the  trust  in  the  deed.  That 
Sarah  Richards  died  on  the  29th  of  December,  1795,  and  by 
her  will  devised  the  lands  in  question  to  the  plaintiff,  and 
devised  other  property  to  her  only  child,  Eliza  Richards. 
That  the  said  Eliza,  afterwards  left  the  society,  and  married 
the  defendant,  Enoch  Malin,  and  owing  to  some  alleged  im- 
perfedtion  in  the  devise,  the  defendants  lay  claim  to  the  lands 
in  question,' under  the  said  Eliza,  and  have  entered  thereon. 
That  the  said  Jemima  is  restrained  by  her  profession  and 
conscience  from  becoming  a  party  to  any  suit  or  proceeding 
at  law  whatever. 

The  defendants  having  answered  the  bill,  and  issue  being 
joined,  and  proof  taken,  the  cause  was  brought  on  to  a 
hearing. 

Gold,  for  the  plaintiff. 

E.  Williams,  for  the  defendants. 


It  was  objected,  at  the  opening  of  the  cause,  at  the  hear- 
ing, that  Jemima  Wilkinson  ought  to  have  been  made  a  party 
plaintiff,  as  she  was  the  only  person  equitably  entitled,  ac- 
cording to  the  showing ih  the  bill;  audit  was  answered,  that 
she  could  not  be  prevailed  on,  from  scruples  of  conscience 
peculiar  to  the  sect,  to  become  a  party. 
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The  Chancellor.     As  Jemima  Wilkinson  is  the  cestui  que        1816. 
tiiist  of  the  lands  in  question,  from  the  showing  in  the  bill,  N^rf«-N,.-'*i-^ 
and  the  present  plaintiff  is  but  a  mere  nominal  trustee,  it  is        Malik 
indispensable  that  she  should  be  made  a  party,  to  entitle  her       malih. 
to  relief.     The  case' of  Kirk  v.    Clark  {Free,  in  Ch.  275.) 
is  precisely  to  the  point ;  and  the  same  rule  was  declared  in 
Adam,s  V.  St.  Ledger,  (1  Ball  &,'  Beatty,  181.)     The  cause 
must,  therefore,  go  off,  to  the  end  that  the  cestui  que  trust 
be  made  a  party.     In  the  case  of  Kirk  v.  Clark,  the  objec- 
tion was  taken,  as  in  this  case,  "at  the  hearing,  *and    the       [     *'*0 
chancellor  ordered  the  bill,  answer,  and  depositions  to  stand, 
and  the  next  day  the  cestui  que  trust  was  made  plaintiff,  by 
her  next  friend.     If  Jemima  W.  has  religious  scruples  which 
cannot  be  surmounted,  and  this  shall  be  made  to  appear, 
either  by  affidavit  or  the  report  of  a  master,  as  may  be  directed, 
perhaps  she  may  be  permitted  to  become  plaintiff  by  her 
prochicn   amy.     A  person  incompetent  to    piotect  himself, 
from  age,  or  weakness  of  mind,  or  from  some  religious  delu- 
sion or  fanaticism,  quern  urget  fanaticus  error  vel  iracunda 
Diana,  ought  to  come  under  the  protection  of  the  Court. 

N.  B.  The  counsel,  afterwards,  mutually  consented 
that  the  name  of  Jemima  TV.  should  be  added  as  a  party 
plaintiff,  and  the  cause,  on  the  sanre  day,  proceeded  to  a 
bearing. 
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1816. 

DOMOKD 
V. 

Magee. 

DuMOND,   administrator,    &c.,   against  Magee  and 

others. 

Where  a  bill  was  filed  by  an  administrator,  for  a  decree  for  the  distribu- 
tion  of  the  intestate's  estate,  the  answer  of  a  person  entitled,  as  next 
of  kin,  to  a  distributive  share,  signed  by  her  attorney  in  fact,  and  not 
sworn  to,  or  subscribed  by  the  party  himself  was  received,  as  the  party 
resided  in  Ohio,  and  the  object  of  the  suit  was  merely  for  the  security 
of  the  administrator. 

ffovemier  25ih.  THE  object  of  the  bill  was  to  obtain  a  decree  for  the  distri- 
bution of  the  estate  of  the  intestate  aniong  the  next  of  liin, 
so  that  the  administrator  might  be  protected.  The  defend- 
ant Catharine  Ilauett  was  one  of  the  next  of  kin,  and  one  ol 
the  claimants  of  a  distributive  share. 

M.  I.  Cantine,  for  the  plaintiff,  moved  that  the  answer 
of  the  defendant  Catharine  Hauett  might  be  taken,  without 
[  *  241  ]  *her  oath  or  signature,  on  an  affidavit  which  he  read,  that 
she  resided  at  Miama,  in  the  state  of  Ohio;  and  that  she  had 
given  a  full  power  of  attorney,  which  was  set  forth  in  the 
affidavit,  duly  executed  and  authenticated,  to  her  son,  Anthony- 
Hauett,  residing  within  thi's  state,  to  act  for  her,  and  collect 
her  debts,  and  to  demand  the  same  by  suit,  or  otherwise, 
and  to  compound  for  the  same,  &c. 

The  Chancellor.  This  is  not  a  case  in  which  a  dis- 
covery is  the  object  of  the  bill.  As  it  is  merely  a  suit  for 
the  safety  of  the  administrator,  the  object  of  the  motion  is 
reasonable,  and  it  would  cause  great  and  useless  delay, 
trouble,  and  expense,  to  send  a  commission  to  the  state  of 
Ohio,  for  the  sole  purpose  of  taking  her  answer.  The  case 
of  Gwillin,  (6  Ves.  285.)  of  Bayley  v.  Delvalkiers,  (10  Ves. 
441.)  and  of  Harding  v.  Harding,  (11  Ves..  159.)  are  au 
thorities  in  scipport  of  this  course  of  proceeding. 

Order  accordingly. 

It  was  directed  that  the  answer  should  be  subscribed  by 
\er  attorney,  and  with  a  copy  of  the  power  of  attorney  an- 
lexed  thereto 
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*The    Executors    of   Brasher 
CoRTLANDT,  a  lunatic,  by  W. 


against    W.    Van 
&  P    Van    CoRt- 


Executors 
OF  Brasher 

V. 

Van  Coet- 

LANDT. 


LANDT,  his  committee. 

[Explained,  3  Barb.  Ch.  38,  39.    Distingnished,  3  Paige  475.    Followed,  5  Jolins.  Ct. 
193;  7  Paige  371.] 

A  creditor  of  a  lunatic  may  file  a  liill  for  the  payment  of  his  debt,  against 
the  committee  of  the  lunatic,  without  making  the  lunatic  himself  a 
party. 

Where  the  lunatic  was  named  as  a  party  in  the  bill,  with  his  committee, 
and  the  svhpxna  issued  in  a  cause  entitled  against  the  committee  alone, 
without  naming  them  as  a  committee  ;  and  they  entered  their  appear- 
ance in  the  cause  as  so.  entitled,  while  the  plaintiff  proceeded  in  the 
cause  as  entitled  in  the  bill,  and  took  the  bill  pro  confesso,  for  want  of 
an  answer,  and  went  on  to  a  final  decree,  it  was  held,  that  the  commit- 
tee were  too  late  to  object  to  the  irregularity,  after  taking  a  copy  of  the 
bill,  and  tacitly  suffering  the  plaintiffs  to  go  on  to  a  decree.  \ 

The  party  who  wishes  to  avail  himself  of  an  irregularity  in  the  proceed- 
ings of  his  adversary,  must  make  the  objection  the  first  opportunity  af- 
ter he  has  knowledge  of  it,  or  has  suflScient  information  to  put  him  on 
inquiry  as  to  the  fact. 

Where  a  creditor  wishes  to  obtain  payment  of  his  debt  out  of  a  lunatic's 
estate,  and  no  inventory  of  the  estate  has  been  filed  by  tlie  committee 
of  the  lunatic,  according  to  the  statute,  the  proper  course  is  to  cause 
the  committee,  by  citation  or  otherwise,  to  file  the  inventory,  and  to 
present  a  petition  to  the  Court,  stating  the  amount  of  the  estate,i 
debts,  &c. 

Where  the  real  estate  of  a  lunatic  is  ordered  to  be  sold,  the  sale  is  to  be 
conducted  by  the  committee,  not  by  the  master ;  but  he,  or  some  other 
pei-son,  may  be  joined  with  the  committee  for  that  purpose,  and  to  ex- 
ecute the  conveyance. 

THE  bill  stated  a  debt  due  to  the  mother  of  the  testator  Nmemher  29tii 
from  the  lunatic,  who  assigned  it  to  the  testator,  &c., 
amounting  to  509  dollars  and  48  cents ;  that  a  commission 
of  lunacy  issued  against  W.  V.  C.  defendant,  and  he  being 
found  a  lunatic,  his  two  sons  were  appointed  a  committee, 
&c.  That  they  neglected  to  file  an  inventory  of  the  luna- 
tic's estate,  &c.,  pursuant  to  the  directions  of  the  statute ; 
that  the  plaintiffs  do  not  know  what  is  the  amount  of  the 
personal  estate  of  the  lunatic,  but  his  real  estate  consisted 
of  a  farm  in  West  Chester  county,  of  400  acres,  and  more 
than  sufficient  to  pay  all  his  debts,  &c. 

The  bill  prayed  that  the  committee  might  be  decreed  to 
file  an  inventory  of  the  lunatic's  estate,  &c.,  according  to 
the  statute ;  and  that  if  the  personal  estate  should  be  found 
*insufficient  to  pay  the  debts,  that  a  sale  might  be  directed  of  [  *  243 1 
so  much  of  the  lunatic's  real  estate  as  would  be  sufficient 
to  pay  the  debt  due  the  testator,  and  the  costs,  &c. 

On  the  3d  of  January,  1816,  the  bill  was  taken  pro  con- 
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fesso  against  the  defendants ;  on  the  21st  of  June  an  order 
of  reference  was  made  to  a  master  to  ascertain  the  amount 
of  the  real  and  personal  estate  of  the  lunatic,  and  of  the 
debt,  &c.  The  master  made  his  report  on  the  13th  of  iScjj 
tember,  and  the  cause  was  set  down  for  a  hearing  on  tlie 
30th  of  September.  A  decree  was  entered  for  the  sale  of 
so  much  of  the  real  estate  of  the  lunatic  as  would  be  sufli- 
cient  to  pay  the  debt,  (the  principal  and  interest  of  whicti 
the  master  reported  to  be  736  dollars  and  24  cents,)  and  the 
costs. 

Apetition  of  the  committee  of  the  lunatic  was  now  presented) 
praying  that  all  the  proceedings  in  the  cause,  subsequent  to 
the  filing  of  the  bill,  might  be  set  aside  for  irregularity. 
The  petition  stated,  that  the  bill  prayed  process  of  subpoena 
against  the  committee,  as  the  committee  and  guardians  of 
the  lunatic,  to  appear  and  answer.  A  subparia  issued  ^aiost 
the  defendants  without  styling  them  a  committee,  &c.,  re- 
turnable on  the  15th  oi  June,  1815.  On  the  7th  of  Ja/y,  an 
order  was  entered,  that  JV.  R.  Van  Cortlandt,  one  of  the 
defendants,  appear  and  answer  in  six  weeks,  or  that  the  bill 
be  taken  pro  confesso  against  him.  That  the  defendants 
(the  committee)  caused  their  appearance  to  be  entered  on 
the  10th  of  July,  1815,  in  a  cause  of  the  plaintiffs  against 
them,  and  gave  notice  of  the  appearance  to  the  plaintiffs' 
solicitor.  On  the  15th  of  November,  an  order  was  entered 
by  the  plaintiffs,  as  of  course,  in  the  above  entitled  cause, 
that  the  defendant  P.  Van  Cortlandt  file  his  answer  in  six 
weeks,  or  that  the  bill  be  taken  pro  confesso,  no  copy  of  which 
order  or  notice  ^hereof  was  served,  and  on  the  3d  of  January 
1816,  an  order  was  entered  that  the  bill  should  be  taken 
pro  confesso.  All  these  orders  were  given  on  certificates  of 
the  *clerk,  in  a  cause  of  the  plaintiffs  against  the  committee 
only,  the  two  defendants,  in  their  private  capacity,  without 
styhng  them  a  committee,  &c. 

The  lunatic  has  never  appeared,  &c.  Notice  was  received 
that  the  cause  would  be  brought  on  to  a  hearing,  on  the 
20th  of  June.  On  the  7th  of  August  the  solicitor  of  the  de- 
fendants received  a  summons  to  attend  before  the  master, 
and  another  summons  on  the  13th  of  September;  and,  on 
the  20th  of  September,  he  received  notice  of  hearing  for  the 
30th  of  September,  but  all  these  notices  were  in  the  cause 
entitled  a:s  in  the  bill,  and  not  in  the  one  in  which  the  de 
fendants  appeared. 

The  affidavit  of  the  solicitor  of  the  committee  was  read  in 
support  of  the  petition,  stating,  that  he  entered  their  appear- 
ance in  a  suit  of  the  plaintiffs,  against  them,  according  to  the 
subpoena,  and  that  no  notice,  pleading,  or  paper,  entitled  m 
such  cause,  had  been  received  by  him. 
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The  clerk  certified  that  he  delivered  a  copy  of  the  bill  to 
ii  e  solicitor  of  the  defendants  in  June,  1815:  that  he  issued 
the  subpoena,  but  omitted  the  addition  of  the  plaintiffs  as 
executors,  and  of  the  defendants  as  committee,  believing 
those  additions  unnecessary  in  the  process  ;  and  such  being 
his  practice. 

The  solicitor  of  the  plaintiffs  stated,  in  an  affidavit,  that 
when  he  received  the  subpoena  from  the  clerk,  he  objected 
that  the  additions  were  not  mentioned,  but  the  clerk  said 
they  were  unnecessary,  as  they  would  always  appear  in  the 
bill.  That  when  he  received  notice  of  the  appearance  of 
the  defendants,  (the  committee,)  he  did  not  inspect  the 
title  of  the  cause  particularly,  but  supposed  it  to  be  accord- 
ing to  the  title  in  the  bill,  &.c. ;  and  that  the  plaintiffs  have 
filed  no  other  bill. 


1816. 


Van  Cort- 

LANDT. 


Henry,  for  the  defendants,  in  support  of  the  petition. 
Th.  Sedgwick,  contra. 

*The  Chancellor.  Several  objections  are  taken  on  the 
part  of  the  defendants  to  the  regularity  of  the  proceedings. 

1.  The  lunatic  himself  is  not  made  a  party  defendant. 

The  bill  contains  no  prayer  for  process  against  the  lunatic, 
and,  therefore,  he  is  not  technically,  and  according  to  the; 
established  test,  a  party  to  the  bill.  (Fawlces  v.  Pratt,  I 
P.  Wms.  592.  Windsor  v.  Windsor,  Dickens,  707.  15  Vesey, 
164.)  The  bill  is  against  the  committee,  and  seeks  payment 
of  a  debt  due  from  the  lunatic ;  and  the  question  arises, 
whether  the  lunatic  ought  to  have  been  joined  with  his  com- 
mittee as  a  party  defendant.  If  he  had  been  joined,  it  would 
seem  to  be  mere  matter  of  form,  and  the  committee  would 
have  been  directed,  as  of  course,  to  put  in  his  answer,  as  his 
guardians.  It  would  have  been  their  answer,  though  in  his 
name.  If  he  be  made  a  defendant,  he  is  to  answer  by  his 
committee.  {Dickens,  233.  460.)  When  the  committee 
are  made  defendants,  there  can  be  no  use  in  joining  the  lu- 
natic also,  for  the  custody  of  the  estate  is  no  longer  in  him, 
but  in  this  Court,  under  the  administration  of  the  committee. 
Though  the  books  speak  of  the  lunatic  as  a  proper  party, 
{Lloyd's  case,  Dickens,  460.)  yet  I  do  not  perceive  its  ne- 
cessity; The  payment  of  the  debts  due  from  the  lunatic  is 
now  usually  sought,  by  a  petition  to  the  Court,  as  the  funds 
are  supposed  to  be  under  its  entire  control.  Thus,  in  the 
case  ex  parte  MDougal,  (12  Vesey,  384.)  the  chancellor 
observed,  that  the  universal  course  was,  where  a  petition 
was  presented  for  the  payment  of  a  debt  due  from  the  luna- 
tic, to  apply  the  fund  in  discharge  of  the  debts  ;  and,  if  there 
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1816.  ^^  ^"y  leasonable  doubt  of  the  debt,  it  must  first  be  made 
the  subject  of  cojisideration  at  law.  So,  in  the  case  ex  par- 
te Hastings,  (14  Vesey,  182.)  the  petition  was  on  the  part  of 
the  committee,  praying  that  the  lunatic's  debts  might  be  paid 
out  of  a  fund,  in  bank,  to  prevent  the  arrest  of  the  lunatic 
at  law ;  and  Lord  Redesdale  said,  *(2  S.  ^  Lefroy,  439.) 
that  the  Court  would,  on  application,  order  possession  to  bt 
delivered,  by  the  committee,  to  the  undisputed  heir  of  thf 
lunatic,  on  his  death,  without  putting  him  to  his  ejectment 

Until  the  statute  of  43  Geo.  III.,  there  was  no  special  aU' 
thority  given  to  the  Court,  or  to  the  committee  of  the  luna 
tic,  in  England,  to  sell  or  mortgage  his  real  estate  for  the 
payment  of  his  debts.  The  Court  did  not  conceive  it  to  be 
any  part  of  its  duty,  or  that  it  had  the  power.  (2  Vesey^ 
jun.  73.  74.  14  Vesey,  182.  8  Vesey  79.)  The  EngM 
cases  are  not,  therefore,  quite  appRcable  on  this  point.  The 
custody  of  the  lunatic  is  committed,  in  England,  not  to  the 
Court  of' Chancery,  but  to  an  individual  selected  by  the 
crown,  who  is  generally,  though  not  always,  the  person  who 
has  the  custody  of  the  great  seal.  (3  Atk.  635.  Dickens, 
553.)  But  here  the  charge  of  the  person  and  estate  of  the 
lunatic,  and  his  maintenance,  is  expressly  committed  to  the 
chancellor;  {N.  11.  Laws,  vol.  1.  147.)  and  the  duty  of 
providing  for  the  payment  of  the  debts  is  specially  enjoined. 
For  this  purpose,  the  committee  is  to  exhibit,  under  oath, 
within  six  months  from  his  appointment,  an  inventory  of  the 
.estate,  debts,  and  credits  of  the  lunatic;  and  when  the  per 
sonal  estate  shall  be  insufficient  for  the  discharge  of  the 
debts,  he  is  to  present  a  petition  to  the  chancellor,  setting 
forth  the  particulars  and  amount  of  the  estate  and  debts. 
If  the  personal  estate  shall  appear  to  be  insufficient,  it  is  made 
the  duty  of  the  chancellor  to  cause  so  much  of  the  real  estate 
to  be  sold  as  shall  be  necessary  for  the  discharge  of  the  debts. 
These  provisions  render  the  payment  of  the  debts  out  of  the 
lunatic's  estate  no  longer  a  matter  of  discretion,  but  of  indis- 
pensable duty ;  and  they  contemplate  the  committee  as 
being  charged,  (though,  undoubtedly,  under  the  control  and 
direction  of  this  Court,)  with  a  trust  to  be  performed  for  the 
benefit  of  creditors,  and  an  agency  in  the  payment  of  the 
debts  and  the  administration  of  the  estate.  To  what  extent 
247  ]  *these  new  duties  of  the  committee  may  necessarily  lead,  I 
need  not  now  examine,  nor  am  I  altogether  prepared  to  say 
The  view  of  the  subject  under  our  statute  is,  certainly,  greatly 
varied  from  that  under  the  English  law  ;  and  I  entertain  no 
doubt  that  the  committee  may  be  called  upon  in  this  Court 
by  the  creditors  for  the  payment  of  their  debts,  without 
making  the  lunatic  a  part/ 

This  question  of  necessary  parlies  is  always  more  or  less 
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a  matter  of  discretion,  depending  on  convenience.     In  this        1816. 

case,  it  would  be  quite  absurd  to  bring  in  a  party  who  has 

no  capacity  or  power  of  action,  except  by  the  very  persons 

already  before  the  Court  as  his  trustees,  and  when  the  Court 

is  only  to  look  to  the  fprtainty  of  the  debt,  and  to  the  state    Vas  Cort- 

of  the  assets,  in  order  to  provide  for  its  payment.  landt. 

2.  Another  objection  is,  that  the  appearance  of  the  de-  A  party  who 
fcndants  in  pursuance  of  the  subpoena  was  in  a  suit  of  the  ^^  %\\\^°^\ei 
plaintiffs  against  them  individually,  and  not  in  their  official  against  him  as 
capacity  as  committee ;  and  that,  as  all  the  subsequent  pro-  i'u°^™(!"and°en- 
ceedings  of  the  plaintiffs  were  against  them  as  a  committee,  ters  his  appear- 
no  notice  was  taken  of  them,  as  if  the  proceedings  were  not  hlTaddiUon™! 
in  the  suit  to  which  they  had  appeared.  cominitiee,&c., 

I  apprehend  that  the  defendants  are  too  late  with  this  ^^^'"j"''    ^"f"; 
objection,  whatever  consideration  might  have  been  due  to  suflering     the 
it,  if  it  had  been  made  on  the  return  of  the  subpcena,  and  the  oim^a  final  de- 
entry  of  the  appearance.     There  was  no  bill  filed  by  the  cree,  object  that 
plaintiffs,  but  the  one  in  the  suit  against  the  defendants,  as  l^l^  asaSS 
committee,  in  which  the  existence  and  history  of  the  debt  individually, 
against  the  lunatic,  and  of  their  neglect  or  refusal  to  pay  it,  mittee"&c"°"" 
after  admission  of  its  being    due,  is  particularly  set  forth. 
A  copy  of  this  bill  was  taken  by  the  solicitor  for  the  defend- 
ants, before  their  appearance.     If  the  subpcena  was  not  prop- 
erly filled  up,  according  to  the  prayer  in  the  bill,  and  they 
were  not  properly  entitled  by  their  addition,  why  was  not 
the  objection  made  in  season  ?     They  were  informed  of  the 
contents  of  the  bill.     I  shall  *consider  the  process  and  ap-       [  *  248  ] 
pearance  as  sufficiently  applicable  to  that  bill,  and  the  de-  u 

fendants  shall  not  now  be  permitted  to  deny  it.     It  is  not  to     This    Court 
be  tolerated  in  this  Court,  whicli  is  governed  by  substance,  '""J^^g  ^d^noi 
and  not  by  forms,  that  the  party,  after  taking  a  copy  of  the  to  form 
bill  on  which  the  subpoena  had  issued,  and  in  which  he  was 
properly  entitled,  and  entering  his  appearance  without  his 
addition  as  committee,  shall  lie  by  silently,  and  suffer  the 
complainant  to  go  on,  unsuspectingly,  step  by  step,  down  to 
"i  final  decree,  on  the  ground  of  a  valid  appearance,  and  then 
start  up  with  the  objection  that  he  had  never  appeared  in 
that  suit.     I  can  only  say,  that  such  a  course  of  practice  will 
never  answer  any  purpose  here. 

3.  Another  objection  is,  that  the  defendants  having  en- 
jred  their  appearance  on  the  I8th  oi  July,  1815,  they  were 

entitled  to  the  service  of  a  special  rule  to  answer,  before  the 
bill  could  be  taken  against  them  pro  confesso. 

The  rule  for  taking  the  bill  pro  confesso,  without  the  ser-  Before  a  d«i 
fice  of  any  special  order  for  that  purpose,  was  entered  on  ^"  ^mfel^^l 
the  3d  of  January  last.  Since  that  time  a  general  rule  has  special  order 
been  provided  for  the  case  of  neglecting  to  answer  after  ap-  mus't'*be''"em«* 
pearance ;  but  the  decision  in   Caines  v.  Fisher,  (1  Johns,  ed- 
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igjg  Ch.  Rep.  8.)  had  then  been  made,  reqairing  such  a  specia 
rule  to  be  served,  before  the  entry  of  the  order  to  take  the 
hiW  pro  confesso.  The  entry  of  the  order  of  the  3d  of  Jan«, 
ary  was,  therefore,  irregular,  and  if  the  defendants  had  ap- 

Van  Cort-  plied  to  set  that  order  aside  as  soon  as  they  had  knowledge 
I.ANDT.  q£jj^  ^jjJ  jjyg  opportunity  lo  apply,  they  would  ha,ve  been 
heard.  But  it  is  admitted  in  the  petition,  that  the  defend- 
ants, by  their  solicitor,  received  notice  on  the  1st  of  June 
last,  that  the  cause  would  be  brpught  to  a  hearing  on  tht 
10th  of  that  month,  in  order  to  obtain  a  reference.  This 
was  sufficient  information  to  put  them  on  inquiry,  and  it 
was  decided  evidence  that  their  default  had  been  entered, 
It   is   further   admitted,    that   an    order   of  reference  was 

[*249]  obtained  on  the  21st  of  June,  *and  that  notice  was  re- 
ceived by  their  solicitor  on  the  7th  of  August,  to  appear 
before  a  master  on  the  subject  of  the  reference ;  that  a  fur- 
ther notice  was  received  by  him,  on  the  13th  of  September, 
to  hear  the  report,  and  that  on  the  20th  of  September  another 
notice  was  received,  that  the  cause  would  be  brought  to  a 
hearing  on  the  master's  report  on  the  30th  of  September.  It 
is,  lastly,  admitted  in  the  petition,  that  a  final  decree  was 
entered  on  the  30th  of  October,  and  no  reason  whatever  is 
j;iven  why  the  defendants  have  preserved  silence  until  this 
time.  If  an  irregularity  in  practice  can  be  waived  in  any 
case,  this  must  be  that  case ;  for  the  rule  requiring  a  special 
order  on  the  defendant,  who  has  appeared  to  answer  after 
the.  expiration  of  the  first  ordinary  rule  to  that  effect, 
was  intended  for  his  benefit,  and  is,  in  fact,  an  indulgence 
not  granted  to  defendants  who  neglect  to  appear.  There 
is  good  sense  and  justice  in  the  practice  in  the  Courts  of 
law,  that  a  defective  notice  or  rule  is  deemed  to  be  cured, 
and  a  default  is  deemed  to  be  waived,  by  the  neglect  of  the 
opposite  party  to  complain  of  it,  as  soon  as  it  comes  to  his 
knowledge.  The  reason  of  that  practice  applies  to  this  case, 
in  its  full  force.  The  defendants,  with  knowledge  of  the 
facts,  suffer  the  plaintifl's  to  go  on,  unconscious  of  the  mis- 
take, and  to  accumulate  labor  and  expense,  until  the  cause 
arrives  to  the  final  decree,  before  they  make  any  suggestion 
of  the  omission  of  the  service  of  the  second  rule  On  them  to 
answer.  They  do  not  even  pretend  that  they  have  any 
merits  or  defence  to  make.  If  a  person  will  bp  silent,  whep, 
in  conscience,  he  ought  to  speak,  it  is  equity  'hat  he  be  de- 
barred from  speaking  when  conscience  requ'-^es  him  to  be 
silent.  The  defendants,  therefore,  come  too  late  with  this 
objection. 

4.  The  last  objectiorj  is,  that  by  an  order  of  the  19th  of 
September  last,  the  master's  report  was  to  stand  confirmed, 
unless  cause  was  shown  to  the  contrary  in  •'"^ht  days,  and 
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*yet  that  by  an  order  of  the  23d  of  September,  being  within        1816. 
the  eight  days,  the  cause  was  set  down  for  hearing  on  the  v^^^-s^--^ 
report,  for  the  30th  of  September.  ExEcmoRs 

The  answer  to  this   is,  that  the  setting  down  the  cause   °^  Beasheb 
within  the  eight  days,  for  a  day  subsequent  to  the  expira-    Van  Cort 
tion  of  them,  was  a  preliminary  measure,  which  did  not       landt 
prevent  the  defendants,  if  they  had  so  been  incUned,  from 
showing  cause  against  the  report  within  the  eight  days,  or 
afterwards,  when  the  cause  was  to  be  brought  on  to  a  hearing 
on  the  report  of  the  30th  of  September.     They  never  availed 
themselves   of  any   opportunity    of  showing   cause,   either 
within  the  eight  days,  or  afterwards  at  the  term,  but  evi- 
dently and  intentionally  waived  it.     They  have  sustained  no 
prejudice  by  this  proceeding.     They  do  not  pretend  to  any. 
The  report  was  not  confirmed  until  the  30th  of  October. 
The  objection  apphes  only  to  a  point  of  formal  and  regular 
practice  ;  and  if  it  was,  in  itself,  well  founded,  the  defendants 
have  justly  lost  the  benefit  of  it  by  not  making  it  in  season. 

5.  But  there  are  objections  to  the  form  of  the  decree,  as 
it  now  stands,  which  appear  to  me  to  be  well  founded. 

The  bill  charges,  and  the  master  reports,  and  the  de- 
fendants, by  suffering  the  bill  to  be  taken  pro  confesso,  admit, 
.  that  there  is  no  personal  estate  of  any  consequence,  it  being 
insufficient  to  pay  any  material  part  of  the  debt.  It  would, 
however,  have  been  more  regular  to  have  caused  the  de- 
fendants, by  citation,  or  otherwise,  to  have  filed  their  inven- 
tory as  the  statute  enjoins,  and  to  have  stated,  by  petition, 
the  particulars  and  amount  of  the  estate  and  debts,  to  have 
enabled  me  to  judge,  in  the  first  instance,  of  the  situation  of 
the  estate.  But,  notwithstanding  the  defendants  may  have 
omitted  their  duty,  yet  I  apprehend  that  the  real  estateC  can 
be  sold,  if  the  insufficiency  of  the  personal  estate  is  made 
out  to  my  satisfaction,  by  the  same  proof,  in  substance,  as  it 
is,  in  this  case,  by  the  charge  in  the  bill,  *the  order  for  [  *  251 
taking  it  pro  confesso,  the  report  of  the  master,  and  the 
petition  of  the  defendants. 

The  decretal  order  is,  however,  defective  in  this  respect, 
that  it  directs  the  real  estate  to  be  sold  by  the  master, 
whereas  the  statute  evidently  contemplates  that  the  committee 
shall  be  a  party  to  the  sale  aijd  conveyance,  after  a  report 
of  the  sale  shall,  previously  to  the  execution  of  the  deed, 
have  been  made  and  confirmed.  A  master,  or  other  person, 
may,  however,  be  joined  with  the  committee  in  conducting 
the  sale  and  executing  the  deed,  and  the  time  and  manner 
are  subject  to  my  direction. 

I  shall,  accordingly,  set  aside  the  decretal  order  of  the 
30th  of  October  last,  with  liberty  to  the  plaintiffs  to  set  down 
the  cause  again  for  hearing  at  the  next  term,  to- the  endthat 
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1816.      *^^6  deficiencies  in   this  decree  may  be  supplied;  but  tlw 

s..^-v,^-*fc.^  defendants  shall  not  be  entitled  to  any  costs  of  this  appji- 

Davoue      cation  as  against  the  plaintiffs ;  and  I  shall  further  direct, 

Faknino.     ^^^^  ^^^  defendants  file  an  inventory,  as  ;he  statute  directs 

by  the  first  day  of  the  next  term,  or  show  cause  to  the 

contrary. 

Order  accordingly. 


[  *  252  ]      *Davoue  against  Fanning,  Ann  his  wife,  and  others. 

[Distingaished,  86  Hun  191.    Followed,  Hopk.  594;  4  Jolins.  Oh.  676;  1  Paige,  39r.] 

A  testator  bequeathed  legacies  to  each  of  his  seven  children, "  to  be  paid 
out  of  the  bulk  of  his  estate ;"  and  if  bis  executors  found  that  the  estate 
fell  short  of  the  amount  of  legacies,  then  they  were  to  malte  an  abat& 
ment  in  proportion ;  and  he,  afterwards,  directed  that  so  much  of  his 
.  real  estate  as  should  be  necessary  to  furnish  the  sums  bequeathed, 
should  be  sold  at  public  auction,  when  his  children  should  attain  full 
age,  and  the  remainder  be  leased  by  his  executors ;  and  that  when  the 
youngest  child  arrived  at  full  age,  all  his  real  estate  and  property, 
not  otherwise  disposed  of,  should  be  sold,  and  the  proceeds,  with  the 
amount  of  the  personal  property,  be  divided  among  the  children,  &c 
It  was  held,  that  the  sole  acting  executor  had  power  to  sell  the  realms 
tate  under  the  will.  i 

If  a  trustee,  or  person  acting  for  others,  sells  the  trust  estate,  and  becomes 
himself  interested  in  the  purchase,  the  cestui  que  trusts  are  entitled,  as 
of  course,  to  have  the  purchase  set  aside,  and  the  property  re-exposed 
to  sale,  under  the  direction  of  the  Court.  And  it  makes  no  difference 
in  the  application  of  the  rule,  that  a  sale  was  at  public  auction,  lona 
fide,  and  for  a  fair  price,  and  that  the  executor  did  not  purchase  for  him- 
self but  a  third  person,  by  previous  arrangement,  became  the  pur- 
chaser,,to  hold  in  trust  for  the  separate  use  and  benefit  of  the  wife  of 
the  executor,  who  was  one  of  the  cestui  que  trusts,  and  had  an  interest 
in  the  land  under  the  will  of  the  testator. 

Befemicr  3d.  THE  plaintiff  is  an  infant  daughter  of  Frederick  Davoue. 
deceased,  who,  by  his  last  will,  bequeathed  to  her,  and  her 
sister  Ann,  (one  of  the  defendants,  and  wife  of  the  defend- 
ant Fanning,)  5,000  dollars  each,  "  to  be  paid  out  of  the 
bulk  of  the  property,"  when  they  should  become  of  age, 
or  marry.  The  testator  directed,  that  so  much  of  his  real 
estate,  as  should  be  necessary  to  furnish  the  sums  he  had 
therein  before  bequeathed  to  his  children,  should  be  sold  at 
public  auction,  when  his  children  should  attain  to  full  age, 
•fee,  and  the  remainder  of  his  real  estate  to  be  leased  oi 
rented,  by  his  executors. 

The  bill  charged,  that  the  defendant  I'anmw^,  the  sole  acting 
executor,  pretending  that  the  personal  estate  was  insufficieni 
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I)  pay  the  debts  and  legacies,  sold  a  lot  of  ground,  in  New-        1816. 
i'ork,  though  he  had  no  authority  by  the  *will  to  do  so,  ^^«-s,^-«w/ 
and  that  he  caused  the  same  to  be  purchased  by  Hedden,      Davoue 
the  defendant,  for  himself,  or  in  trust  for  his  wife,  the  said      fahnisg. 
Ann,  which  was  not  lawful,  and  to  the  injury  of  the  plaintiff;       r  ^^  ggp  i 
and  that  since  the  sale.  Fanning,  the  defendant,  had  caused 
buildings  to  be  erected  on  the  lot,  and,  on  the  25th  August, 
1S15,  mortgaged  the  property  to  the  defendant  Ashfield,  to 
secure  3,000  dollars,  payable  in  one  year,  which  sum  was 
borrowed   towards   paying   the   expense    of  the   buildings. 
The  bill  prayed,  that  the  sale  of  the  lot  might  be  set  aside, 
and  the  premises  resold,  &c. 

The  answer  stated,  that  there  was  not  property  enough 
to  pay  the  debts  and  legacies ;  and  that  Fanning  was  the 
sole  acting  executor  of  the  testator,  and  that  he  caused  the 
lot  to  be  sold  at  auction,  as,  he  alleged,  he  had  authority  to 
do,  under  the  will.  That  to  secure  to  the  defendant  Ann 
her  legacy,  for  her  and  her  children,  independent  of  her 
husband,  she  and  her  husband  requested  the  defendant 
Hedden  to  attend  the  sale  at  auction,  and  purchase  the  lot 
for  her,  if  it  should  be  sold  for  less  than  4,000  dollars ;  that 
the  defendant  Hedden  attended  the  sale,  and  bought  the 
lot  for  3,800  dollars,  for  the  said  Ann;  and  the  answer 
denied,  that  the  defendant  Fanning  had  any  other  or 
further  concern  in  the  purchase,  which  the  defendants  in- 
sisted was  correct  and  proper,  and  in  no  way  injurious  to  the 
plaintiff.  That  the  defendant  Fanning,  as  sole  acting  executor, 
on  the  29th  of  July,  1815,  executed  a  deed  for  the  lot  to 
Hedden,  in  trust  for  the  sole  and  separate  use  of  the  de- 
fendant Ann,  and  to  be  at  her  own  disposal.  That  Fanning 
received  no  money  or  other  consideration,  but  only,  as 
executor,  credited  the  3,800  dollars  on  account  of  the. 
legacy  due  to  his  wife.  That  the  defendant  Ann  has 
erected  the  buildings  on  the  lot,  and  she  and  Hedden,  and 
the  defendant  Fanning,  in  her  behalf,  mortgaged  the  prem- 
ises to  the  defendant  Ashfield,  for  *3,000  dollars,  payable  in  [  *  254  ] 
one  year  from  the  25th  of  August,  1815,  for  which  they 
gave  their  joint  bond ;  that  the  whole  of  the  money  borrow- 
ed was  applied  towards  the  cost  of  the  buildings,  and  that 
about  2,500  dollars  still  remains  due  for  the  expenses  of  the 
buildings.  The  defendants  insisted  that  the  mortgage  was 
valid,  and  ought  first  to  be  paid,  and  the  residue  of  the 
moneys  due  ought  to  be  charged  on  the  lot,  if  the  sale 
should  be  rescinded  ;  or  if  the  defendant  Fanning  is  to  be 
responsible  for  the  sums  due,  the  defendant  Ann  ought  to 
hold  the  property ;  but  that  if  the  property  is  resold,  so 
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1816.       in  that  instance,  exercising  the  general  *powers  of  liis  trust 

v,*.-N/^»»_^  for  the  benefit  of  his  wife,  was  peculiarly  calculated  to  touch 

Davoue      and   awaken   the   suggestions  of  self-interest.     The  case 

Fakning.     therefore,  falls  clearly  within  the  spirit  of  the  principle,  that 

if  a  trustee,  acting  for  others,  sells  an  estate,  and  becomes 

tee''wm'5df'™e-  himself  interested  in  the  purchase,  the  cestui  que  trust  is 

comes   a  pur-  entitled  to  come  here,  as  of  course,  and  set  aside  that  pur- 

°riisresiate  ihe  chase,  and  have  the  property  re-exposed  for  sale. 

cestui  que  tmst       I  consider  this  to  be  a  sound  and  settled  doctrine  of  the 

m1^4 ^n and'^set  Court.     But  as  the  point  is  extremely  important,  and  has 

aside  Ihe  pur-  been  long  and  greatly  agitated,  it   will  be  safer,  and  cer- 

thepropert/re-  tainly  more  satisfactory  to  the  parties,  that  I  should  not  only 

exposed  to  sale,  lay  down  the  rule,  but  look  into  the  authorities  on  which'it 

And  it  makes    •  ^    j 

no      difference   '«  Supported. 

whether  the  The  earliest  case  I  have  met  with,  containing  any  full 
lic\uc^iL^i,'a'nd  recognition  of  the  principle,  that  a  trustee  cannot  act  for 
bona  Me  for  hls  own  benefit  on  a  subject  connected  with  the  trust,  is 
othemfse.'"'  "  that  of  Holt  V.  Holt,  in  the  22  Car.  II.,  (1  Ch.  Cas.  190.) 
where  it  was  held,  by  the  Lord  Keeper  Bridgman,  assisted 
by  the  judges,  that  if  an  executor  in  trust  renewed  a  lease, 
it  should  be  for  the  benefit  of  the  cestui  que  trust.  The 
next  case  that  occurs  was  that  of  Keech  v.  Sandfofd,  before 
Lord  Ch.  King,  in  1726.  (3  Eq.  Cas.  Ahr.  741.)  A  lease 
of  the  profits  of  a  market  was  devised  to  a  trustee,  in  trust 
for  an  infant;  before  the -expiration  of  the  term,  the  trustee 
applied  to  the  lessor  for  a  renewal  for  the  infant's  benefitj 
which  he  refused,  because  he  could  not  distrain,  but  must 
rest  singly  on  covenant,  which  the  infant  could  not  make. 
The  trustee  then  took  a  lease  to  himself,  and  the  chancellor 
decreed,  that  the  lease  should  be  assigned  to  the  infant,  and 
that  the  trustee  should  be  indemnified  from  the  covenants 
in  the  lease,  and  the  trustee  account  for  the  profits'  since 
the  renewal.  He  said  he  must  consider  it  a  triistfor'the 
infant,  "  for  if  the  trustee,  on  refusal  to  renew,  might  have 
a  lease  to  himself,  few  trust  estates  would  be  renewed  to 
*  '258  ]  *cestm  que  trusts ;  and  though  it  might  seem  hard  that 
the  trustee  was  the  only  person  of  all  mankind  who  miglAj, 
not  have  the  lease,  yet  it  was  very  proper  that  the. rule 
should  be  strictly  pursued,  and  not  in  the  least  relaxed,  for 
it  was  very  obvious  what  would  be  the  consequence  of' let- 
ting trustees  have  the  lease  on  refusal  to  renew  to  cestui  que 
trusts." 

If  we  go  through  all  the  cases,  I  doubt  whether  we  shall; 
find  the  rule  and  the  policy  of  it  laid  down  with  more  clear-; 
ness,  strictness,  and  good  sense.  This  decision  has  never 
been  questioned ;  and  that  a  trust  results  on  the  renewal  oi 
an  infant's  lease,  has  since  been  regarded  as  a  familiar  point 
(I  Bos.  fy  Putt.  376.) 
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.  The  general  principle  was  first  brought  before  Lord  1816. 
Hardmclce,  in  Davison  v.  Gardner,  in  1743,  and  the  rule  v,«,*-n/--«wj 
was  admitted  with  rather  more  relaxation  than  is  tolerated  Davode 
at  this  day,  if  we  can  rely  upon  the  account  of  this  MS.  fannisg 
case,  as  it  is  variously  stated  in  some  of  the  elementary 
compilers.  (1  Cruise's  Dig.  551.  Sugden's  Law  of  Vend- 
ors, 436.)  The  case  was  a  purchase  of  a  feme  covert  of 
her  interest  in  a  brew-house.  She  acted  at  the  time  as  a 
feme  sole  in  respect  to  her  separate  estate,  and  the  de- 
fendant, who  purchased  of  her,  was  her  trustee.  The  ' 
chancellor  would  not  set  aside  the  sale,  because  she  re- 
ceived the  full  value,  and  the  purchase  was  fair.  I  do  not 
know  that  this  case  differs,  in  this  respect,  from  the  later 
decisions,  for  they  all  allow  a  trustee  to  purchase  from  the 
cestui  que  trust,  under  very  special  and  guarded  circum- 
stances, amounting  to  a  fair  and  distinct  dissolution  of  the 
trust  connection  between  them,  at  the  time  of  the  purchase. 
Lord  Hardwicke  observed,  that  the  Court  always  looks  with 
a  jealous  eye  at  a  trustee  purchasing  of  his  cestui  que  trust ; 
and  he  would  not  permit  any  purchase,  by  a  trustee,  during 
the  minority  of  the  cestui  que  trust ;  but  he  said,  that  where 
there  was  a  decree  for  the  sale  of  the  trust  estate,  and  an 
open  auction  by  the  master,  or  a  *public  sale,  by  proclama-  [  *  259  ] 
tion,  in  the  country,  there  the  Court  had  permitted  a  trustee 
to  purchase,  by  refusing  to  set  aside  the  sale,  when  all  other 
circumstances  were  fair.  I  apprehend  these  latter  dicta  are 
clearly  overruled,  and  that  whether  the  cestui  que  trust  be 
an  infant  or  an  adult,  and  whether  the  sale  be  pubhc  or 
private,  the  trustee  is  equally  disabled  from  becoming  a  pur- 
chaser of  the  trust  estate.  The  next  case  before  Lord 
Hardwicke  was  that  of  Whelpdale  v.  Cockson,  in  1747. 
(1  Vesey,  9.  5  Fesey,  682.  S.  C.)  That  was  a  bill  by  a 
creditor  against  the  defendants,  as  executors  and  trustees. 
The  answer  admitted  a  purchase  at  auction  of  part  of  the 
estate,  and  the  chancellor  would  not  suffer  it  to  stand,  as 
he  said  he  knew  the  dangerous  consequence,  and  that  it  was 
not  enough  for  the  trustee  to  say  you  cannot  prove  any  fraud, 
for  it  is  in  his  own  power  to  conceal  it.  He,  therefore,  or- 
dered the  creditors  to  elect,  whether  they  would  abide  by 
the  purchase;  and  declared,  that  if  a  majority  elected  not  to 
ibide  by  it,  he  would  order  a  resale  by  the  masiei. 

This  case  corrects  the  inaccurate  dictum  in  the  preceding 
one,  that  a  sale  at  auction  took  away  the  objection,  and  it 
lays  down  the  rule,  and  the  remedy,  in  clear  and  precise 
terras.  The  only  thing  to  be  objected  to  in  the  report  of 
ihe  case  is,  that  the  remedy  should  be  made  to  depend  upon 
the  will  of  a  majority  of  the  cestui  que  trusts ;  for  this  is  not 
only  questioned  in  the  later  cases,  but  seems  contrary  to  the 
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1816.       in  that  instance,  exercising  the  general  *powers  of  his  trust 

v.i«i<— s^— »i_x  for  the  benefit  of  his  wife,  was  peculiarly  calculated  to  touch 

Davoue      and    awaken    the    suggestions  of  self-interest.     The   case, 

Fanning,     therefore,  falls  clearly  within  the  spirit  of  the  principle,  that 

if  a  trustee,  acting  for  others,  sells  an  estate,  and  becomes* 

iee'"mseH'™e-  himself  interested  in  the  purchase,  the  cestui  que  tricst  is 

comes    a  pur-  entitled  to  come  here,  as  of  course,  and  set  aside  that  pur- 

irusfestaie  the  chase,  and  have  the  property  re-exposed  for  sale. 

cestui  que  trust       I  consider  this  to  be  a  sound  and  settled  doctrine  of  the 

cmne  L  andlet  Court.     But  as  the  point  is  extremely  important,  and  has 

aside  ihe  pur-  been  long  and  greatly  agitated,  it   will  be  safer,  and  cer- 

theproperty^r™  tainly  more  satisfactory  to  the  parties,  that  I  should  not  only 

exposed  to  sale,  lay  down  the  rule,  but  look  into  the  authorities  on  whichit 

And  it  makes    •  .    j 

no      difference   'S  Supported. 

whether  the  The  earliest  case  I  have  met  with,  containing  any  full 
fie ^auc't^oii 'and  recognition  of  the  principle,  that  a  trustee  cannot  act  for 
bona  jde  for  his  own  benefit  on  a  subject  connected  with  the  trust,  is 
^hemfse.'''  "  that  of  Holt  V.  Holt,  in  the  22  Car.  II.,  (1  Ch.  Cos.  190.) 
where  it  was  held,  by  the  Lord  Keeper  Bridgman,  assisted 
by  the  judges,  that  if  an  executor  in  trust  renewed  a  lease, 
it  should  be  for  the  benefit  of  the  cestui  que  trust.  The 
next  case  that  occurs  was  that  of  Keech  v.  Sandford,  before 
Lord  Ch.  King,  in  1726.  (3  Eq.  Cas.  Abr.  741.)  A  lease 
of  the  profits  of  a  market  was  devised  to  a  trustee,  in  trust 
for  an  infant;  before  the •  expiration  of  the  term,  the  trustee 
applied  to  the  lessor  for  a  renewal  for  the  infant's  benefit, 
virhich  he  refused,  because  he  could  not  distrain,  but  must 
rest  singly  on  covenant,  which  the  infant  could  not  make.' 
The  trustee  then  took  a  lease  to  himself,  and  the  chahcellor 
decreed,  that  the  lease  should  be  assigned  to  the  infant,  and 
that  the  trustee  should  be  indemnified  from  the  covenants 
in  the  lease,  and  the  trustee  account  for  the  profits  since 
the  renewal.  He  said  he  must  consider  it  a  trust  for -the 
infant,  "  for  if  the  trustee,  on  refusal  to  renew,  might  have 
a  lease  to  himself,  few  trust  estates  would  be  renewed  to 
*  "258  ]  *cestui  que  trusts ;  and  though  it  might  seem  hard  that 
the  trustee  was  the  only  person  of  all  mankind  who  might 
not  have  the  lease,  yet  it  was  very  proper  that  the  rule 
should  be  strictly  pursued,  and  not  in  the  least  relaxed,  for 
it  was  very  obvious  what  would  be  the  consequence  of  let- 
ting trustees  have  the  lease  on  refusal  to  renew  to  cestui  que 
trC'sts." 

If  we  go  through  all  the  cases,  I  doubt  whether  we  shall 
find  the  rule  and  the  policy  of  it  laid  down  with  more  clear- 
ness, strictness,  and  good  sense.  This  decision  has  never 
been  questioned ;  and  that  a  trust  results  on  the  renewal  of 
an  infant's  lease,  has  since  been  regarded  as  a  familiar  point 
(1  Bos.  Sf  Pull.  376.) 
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Tlie  general  principle  was  first  brought  before  Lord  1816. 
Hardwiclce,  jn  Davison  v.  Gardner,  in  1743,  and  the  rule  s^<»-v^— «»j 
was  admitted  with  rather  more  relaxation  than  is  tolerated  Davouk 
at  this  day,  if  we  can  rely  upon  the  account  of  this  MS.  fanniso 
case,  as  it  is  variously  stated  in  some  of  the  elementary 
compilers.  (1  Cruise's  Dig.  551.  Sugden's  Law  of  Vend- 
ors, 436.)  The  case  was  a  purchase  of  a  feme  covert  of 
her  interest  in  a  brew-house.  She  acted  at  the  time  as  a 
feme  sole  in  respect  to  her  separate  estate,  and  the  de- 
fendant, who  purchased  of  her,  was  her  trustee.  The  ' 
Qbancellor  would  not  set  aside  the  sale,  because  she  re- 
ceived the  full  value,  and  the  purchase  was  fair.  I  do  not 
know  that  this  case  differs,  in  this  respect,  from  the  later 
decisions,  for  they  all  allow  a  trustee  to  purchase  from  the 
cestui  que  trust,  under  very  special  and  guarded  circum- 
stances, amounting  to  a  fair  and  distinct  dissolution  of  the 
trust  connection  between  them,  at  the  time  of  the  purchase. 
Lord  Hardwicke  observed,  that  the  Court  always  looks  with 
a  jealous  eye  at  a  trustee  purchasing  of  his  cestui  que  trust ; 
and  he  would  not  permit  any  purchase,  by  a  trustee,  during 
the  minority  of  the  cestui  que  trust ;  but  he  said,  that  where 
there  was  a  decree  for  the  sale  of  the  trust  estate,  and  an 
open  auction  by  the  master,  or  a  *public  sale,  by  proclama-  [  *  259  ] 
tion,  in  the  country,  there  the  Court  had  permitted  a  trustee 
to  purchase,  by  refusing  to  set  aside  the  sale,  when  all  other 
circumstances  were  fair.  I  apprehend  these  latter  dicta  are 
clearly  overruled,  and  that  whether  the  cestui  que  trust  be 
an  infant  or  an  adult,  and  whether  the  sale  be  public  or 
private,  the  trustee  is  equally  disabled  from  becoming  a  pur- 
chaser of  the  trust  estate.  The  next  case  before  Lord 
Hardwiche  was  that  of  Whelpdale  v.  Cockson,  in  1747. 
(1  Vesey,  9.  5  Fesey,  682.  S.  C.)  That  was  a  bill  by  a 
creditor  against  the  defendants,  as  executors  and  trustees. 
The  answer  admitted  a  purchase  at  auction  of  part  of  the 
estate,  and  the  chancellor  would  not  suffer  it  to  stand,  as 
he  said  he  knew  the  dangerous  consequence,  and  that  it  was 
not  enough  for  the  trustee  to  say  you  cannot  prove  any  fraud, 
for  it  is  in  his  own  power  to  conceal  it.  He,  therefore,  or- 
dered the  creditors  to  elect,  whether  they  would  abide  by 
the  purchase;  and  declared,  that  if  a  majority  elected  not  to 
ibide  by  it,  he  would  order  a  resale  by  the  masiti. 

This  case  corrects  the  inaccurate  dictum  in  the  preceding 
one,  that  a  sale  at  auction  took  away  the  objection,  and  it 
lays  down  the  rule,  and  the  remedy,  in  clear  and  precise 
terms.  The  only  thing  to  be  objected  to  in  the  report  of 
the  case  is,  that  the  remedy  should  be  made  to  depend  upon 
the  will  of  a  majority  of  the  cestui  que  trusts ;  for  this  is  not 
only  questioned  in  the  later  cases,  but  seems  contrary  to  the 
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1816.       settled  rights  of  parties,  for  one  cestui  que  trust  has  no  powei 
v_*»-~^,-^^  to  control  or  give  away  the  right  of  another. 
Dav6ue  The  case  of  Fox  v.  Mackreth,  which  arose  before  Lord 

Fanning.  Thurlow,  in  1788,  (2  Bro.  400.  6  Vcsey,  627.  l  Vesey, 
247.)  and  underwent  long  and  great  discussion,  is  impor- 
tant only  to  show  the  solidity  and  value  of  the  principle, 
that  a  trustee  cannot  be  permitted  to  purchase,  even  of  his 
adult  cestui  que  trust,  unless  be  has  first  fairly  discharged 
[  *  260  ]  himself  from  his  office  of  trustee,  and  placed  himself  *in  cir- 
cumstances to  make  a  fair  contract.  This  is  the  same  doc- 
trine which  had  been  intimated  by  Lord  Hardwicke,  in 
Ayliffe  v.  Murray.  (2  Atk.  59^  But  in  Whicficote  v.  Law- 
rence, (3  Vesey,  740.)  Lord  Rosslyn  seems  to  have  spoken 
with  a  carelessness  and  latitude  of  expression,  which  has 
given  occasion  to  much  criticism  in  the  subsequent  cases. 
An  estate  was  conveyed  to  trustees,  to  sell  for  the  benefit 
of  creditors;  the  estate  was  put  up  at  auction,  and  the  de- 
fendant (one  of  the  trustees)  purchased  two  lots,  for  which 
he  received  deeds  from  the  other  trustees,  and  he  afterwards 
resold  his  lots  at  a  profit.  The  bill  was  by  three  only  of 
the  numerous  creditors,  praying  that  this  trustee  might  ac- 
count for  the  profit  he  had  so  made,  and  it  was  so  decreed, 
with  costs.  It  is  to  be  observed,  that  relief  was  her§  grant- 
ed to  a  minority  of  the  creditors,  and  it  is  not  the  decree, 
but  the  observations  of  the  chancellor,  that  are  deemed'  in- 
accurate. He  said  the  trustee  had  here  made  a  profit,  and 
he  did  not  recollect  a  case,  in  which  the  mere  abstract  rule 
came  distinctly  to  be  tried,  abstracted  from  the  considera- 
tion of  advantage  made  by  the  purchaser.  That  the  prop- 
osition was  not  true,  that  where  the  trustee  to  sell  was  the 
purchaser,  the  sale  was,  ipso  jure,  null.  That  the  real  sense 
of  the  proposition  was-,  that  the  trustee  to  sell  should  not 
gain  any  advantage  by  being  himself  the  person  to-  buy. 
That  he  is  not  to  be  permitted  to  gain  profit  by  the  execu- 
tion of  the  trust ;  that  unless  the  advantage  be  made,  the 
purchase  will  never  be  questioned,  and  that  it  was  not  true 
as  a  naked  proposition,  that  a  trustee  cannot  buy  of  his 
cestui  que  trust. 

The  objection  to  most  of  these  observations  is,  that  they 
do  not  place  the  question  on  the  true  principle.  However 
innocent  the  purchase  maybe  in  the  given  case,  it  \s poison- 
ous in  its  consequences.  The  cestui  que  trust  is  not  bound 
to  prove,  nor  is  the  Court  bound  to  judge,  that  the  trustee 
has  made  a  bargain  advantageous  to  himself.  The  fact 
[•  261  ]  *may  bS  so,  and  yet  the  party  not  have  it  in  his  power,  dis- 
tinctly and  clearly,  to  show  it.  There  may  be  fraud  as 
Lord  Hardwicke  observed,  and  the  party  not  able  to  prove 
it.  It  is  to  guard  against  this  uncertainty  and  hazard  of 
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abuse,  and  to  remove  the  trustee  from  temptation,  that  the        1816. 
rule  does  and  will  permit  the  cestui  que  trust  to  come,  at  his   ^^^s^-^-,:^ 
own  option,  and  without  showing  actual  injury,  and  insist       Davoue 
upon  having  the  experiment  of  another  sale.      This  is   a      t\Jsisa. 
remedy  which  goes  deep,  and  touches  the  very  root  of  the 
evil.     It  is  one  which  appears  to  me,  from  the  cases  which 
have  been  already  cited,  and  from  those  which  are  to  follow, 
to  be  most  conclusively  established. 

In  Campbell  v.  Walker,  (5  Vesey,  678.  1.3  Vesey,  600.) 
Lord  Alvaiiley,  then  master  of  the  rolls,  declared,  that  the 
rule  necessarily  existed  to  this  extent.  That  was  a  devise 
of  real  estate  to  the  trustees  to  sell.  They  sold  at  auction, 
and  bought  in  a  part  for  themselves,  at  a  fair  price.  There 
was  no  proof  that  the  purchase  was  at  an  undervalue,  or 
that  the  sale  was  not  bona  fide  and  regular.  The  bill  was 
in  behalf  of  residuary  legatees,  then  infants,  to  have  the  sale 
set  aside,  and  the  lands  resold.  It  was  accordingly  so  de- 
creed ;  and  the  master  of  the  rolls  said,  that  the  rule  did  go 
to  the  extent,  that  the  cestui  que  trust  had  a  right  to  set 
aside  the  purchase,  and  have  the  estate  resold,  if  he  chose 
to  say,  in  any  reasonable  time,  that  he  was  not  satisfied  with 
it.  The  trustee  purchases  subject  to  that  equity.  He  buys 
with  that  clog.  The  only  way  for  a  trustee  to  purchase 
safely,  if  he  is  willing  to  give  as  niuch  as  any  one  else,  is  by 
'filing  a  bill,  and  saying,  so  much  is  bid,  and  I  will  bid  more, 
and  the  Court  will  then  examine  into  the  case,  and  judge 
whether  it  be  advisable  to  let  the  trustee  bid.  In  that  way 
the  Court  will  devest  him  of  his  character  of  trustee,  and 
prevent  all  the  consequences  of  his  acting  both  for  himself 
and  for  the  cestui  que  trust.  In  no  other  way,  as  he  observ- 
'ed,  could  the  trustee  become  the  purchaser,  without  being 
liable  to  be  *cal]ed  upon  to  give  up  his  purchase.  It  is  im-  [  *  262  ] 
possible  to  know  whether  any  advantage  has  been  gained 
by  the  purchase,  or  whether  the  trustee  did  all  he  ought  to 
have  done.  In  that  very  case,  he  still  retained  the  land, 
the  defendants  were  still  trustees,  and  if  the  plaintiffs  elected 
to  have  the  premises  resold,  they  must  be  resold. 

When  this  cause  was,  afterwards,  brought  before  Lord 
•Eldon,  on  the  master's  report  of  the  sale,  the  infants  recover- 
ed their  costs ;  and  he  observed,  that  a  trustee  for  sale  cOuld 
not  contract  with  the  cestui  que  trust,  until  he  had  distinctly 
and  honestly  removed  himself  from  the  relation  of  trustee, 
which  could  not  have  been  done,  in  that  case,  as  the  cestui 
que  trusts  were  infants.  Ete  said  that  a  sale  by  auction  made 
no  solid  difference,  as  the  auctioneer  was  an  agent  employed 
by  the  vendor. 

It  appears  to  me,  that  the  observations  of  Lord  Alvanley, 
in  the  above  case,  illustrate  the  true  rule  and  the  reason  of 
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1816.  *•'  '"^  ^  forcible  and  perspicuous  manner;  yet  it  would  seem 
s_^-^„.-.^^  that  he  acted  in  direct  contradiction  to  his  own  opinion,  for 
Davoue  he  first  directed  an  inquiry,  by  a  master,  whether  a  resale 
would  be  for  the  benefit  of  the  infants.  This  was  shaking 
the  principle  itself.  There  was  hazard  in  the  inquiry,  and  it 
was  far  from  checking  such  sales.  Lord  Etdon  expressed 
his  disapprobation  of  the  inquiry ;  and  it  was  certainly  an 
instance  of  surprising  inconsistency  between  the  reasoning 
and  the  conclusion.  ,  , 

Lord  Rosslyn,  in  the  case  ex  parte  Reynold's, .  (5  Vesey; 
707.)  seemed  to  adopt  the  true  rule,  that  a  trustee  cannot 
purchase  without  being  exposed  to  a  resale.  In  that  case, 
the  assignee  of  a  bankrupt  purchased  at  auction  the  estate 
of  the  bankrupt,  under  the  commission,  and  the  chancellor 
ordered  the  estate  to  be  sot  up  again,  and  that  if  it  did  not 
sell  for  more  than  he  gave,  the  purchase  was  to  stand. 
I  proceed  next  to  the  decisions  by  Lord  Eldon,  which  are 
'*263]  uniform  in  support  and  vindication  of  the  rule.  They*leave 
no  possible  doubt  on  the  subject.  Thus,  in  the  case  ex  parte 
Lacey,  (6  Vesey,  625.)  the  assignee  of  a  bankrupt  was  pur- 
chaser of  part  of  his  estate,  and  the  chancellor  declared, 
that  when  a  trustee  undertakes  to  manage  for  others,  he 
undertakes  not  to  manage  for  his  own  benefit ;  that  he  can- 
not buy  until,  by  a  new  contract  with  his  cestui  que  trust, 
he  has  stripped  himself  of  his  character  of  trustee  ;  but  even 
this  new  contract  is  watched  with  infinite  and  the  most 
guarded  jealousy,  because  he  may  have  acquired  information, 
as  trustee;  which  the  Court  cannot  be  certain  he  has  com- 
municated to  the  cestui  que  trust.  He  disavows  the  inter- 
pretation of  Lord  Rosslyn,  that  the  trustee  must  make  ad- 
vantage. Whether  he  makes  advantage  or  not,  if  the  con- 
nection does  not  satisfactorily  appear  to  be  dissolved,  it  is  in 
the  choice  of  the  cestui  que  trust,  whether  or  not  he  will  take 
back  the  property.  The  ground  of  the  rule  is,  that  though 
you  may  see,  in  a  particular  case,  that  he  has  not  made  ad- 
vantage, it  is  impossible  to  examine  sufficiently,  in  ninety- 
nine  cases  out  of  a  hundred,  whether  he  has  made  advantage 
or  not. 

In  this  case,  another  sale  was  ordered,  and  the  premises 
were  directed  to  be  put  up  at  the  price  the  assignee  gave, 
and  if  no  more  was  bid,  the  purchase  was  to  stand. 

In  another  case,  {ex  parte  Hughes,  6  Vesey,  611.)  Lord 
Eldon  thought,  that  a  creditor  of  the  bankrupt,  or  any  agent 
of  the  sale,  was  within  the  reason  of  the  rule,  and  could  not 
be  permitted  to  bid;  and  in  this  case  he  ordered  the  prop- 
erty to  be  set  up  for  resale,  at  the  price  the  creditor  gave, 
together  with  the  amount  of  his  bona  fide  and  substantial 
improvements,  which  were  to  be  allowed  him,  and  that  if  the 
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property  sold  for  more,  he  should  be  paid  for  his  improve-        1816. 
racnts  out  of  the  purchase  money,  and  if  not,  that  he  should  v_^"-v^-«^^ 
be  held  to  his  purchase.     This  rule  of  setting  aside  the  pur-      -Davohe 
chase  by  the  trustee,  at  the  option  of  the  cestui  que  trust,  and      fanning. 
of  directing  a  resale,  upon  the  condition  that  the  property 
produces  a  better  *price,  was  afterwards  adopted  by  Sir  Wm.       [  *  264  1 
Grant,  in  Lester  v.  Lester,  (6  Vesey,  631 .)  and  he  said  the 
rule  was  so  established  in  Lord  Thurlow's  time. 

The  case  eoo  parte  James,  (8  Vesey,  337.)  contains  a  still 
further  illustration  and  confirmation  of  the  rule.  It  was 
there  applied  to  a  purchase,  at  auction,  by  a  solicitor  to  the 
bankrupt  commission,  who  was  considered,  as  well  as  the 
assignees,  to  come  within  the  mischief  to  be  prevented ;  and 
he  explicitly  declared,  that  he  did  not  proceed  upon  the 
ground  of  undervalue  or  want  of  fairness  in  the  purchase, 
but  upon  the  general  principle.  This  case  is  deserving  of 
notice,  in  another  respect,  for  it  may  be  considered  as  over- 
ruling the  dictum  or  decision  of  Lord  Hardwicke,  that  a  ma- 
jority of  the  cestui  que  trusts  was  sufficient  to  ratify  the 
purchase  of  the  trustee;  for  Lord  Eldon  declared,  that  the  ■ 
solicitor  was  not  entitled  to  hold  the  land  against  the  con- 
sent of  any  of  these  persons  entitled  to  the  surplus  of  the 
estate.  He  had  said,  also,  in  another  place,  (6  Vesey,  625.) 
that  he  held  that  opinion  of  Lord  Hardwicke  to  be  erroneous. 

In  the  case  ex  parte  Bennett,  (10  Vesey,  385.)  Lord 
Eldon  went  again,  and  at  large,  into  the  policy,  the  neces- 
sity, and  the  authority  of  the  principle  which  we  are  con- 
sidering. I  need  not  repeat  the  argument,  though  I  think 
that,  in  that  case,  he  dwelt  upon  the  subject  with  uncom- 
mon interest  and  vigor  of  decision.  He  applied  the  rule 
once  more  to  the  solicitor  to  a  commission  of  bankruptcy, 
and  to  the  commissioner  purchasing  for  himself  or  for 
another.  To  permit  either  to  bid,  would  be  applying  the 
mformation  acquired  by  their  trust  to  their  own  benefit. 
He  said  it  was  settled,  that  it  was  not  requisite  to  show 
that  the  trustee  had  made  any  advantage  by  the  purchase. 
If  a  trustee  can  buy  in  an  honest  case,  he  may  in  a  case 
having  that  appearance,  but  which,  from  the  infirmity  of 
human  testimony,  may  be  grossly  otherwise ;  and  yet  the 
power  of  the  Court  would  not  be  equal  to  detect  the  de- 
ception. *Human  infirmity  will  rarely  peVmit  a  man  to  [  *  265  ] 
exert  against  himself  that  providence  which  a  vendor  ought 
to  exert,  in  order  to  sell  the  estate  most  advantageously  for 
the  cestui  que  frusts,  and  which  a  purchaser  is  at  liberty  to 
exert  for  himself,  in  order  to  purchase  at  the  lowest  price. 
If  the  trustee  cannot  bid  for  himself,  he  cannot,  on  the  same 
principle,  bid  for  another.  The  distinction  of  its  being  a 
weaker  temptation,  is  too  thin  to  form  a  safe  rule  of  justice 
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1816.  The  decree  there  was,  also,  that  the  expense  of  the  lasting 
v,rf»-^^-^»^  repairs  and  substantial  improvements,  made  subseqtient  to 
Datoue  the  purchase,  should  be  added  to  the  purchase  money,  and 
Famnihg.     the  estate  put  up  again  at  the  accumulated  sum. 

In  Randall  v.  Erington,  (10  Vesey,  42.3.)  the  sale  was  fair, 
and  the  purchase  by  the  trustee,  at  auction,  for  a  full  price ; 
but  he  had  subsequently  sold  a  part,  at  some  profit,  and  the 
Court  opened  the  sale  at  the  request  of  the  cestui  que  trust, 
as  to  the  parts  not  sold,  and  held  the  trustee  to  account  for 
the  profit  on  the  part  he  had  sold. 

It  remains  only  to  observe,  that  during  the  time  that  Lord 
ErsMne  presided  in  the  Court  of  Chancery,  he  gave  the  most 
unequivocal  sanction  to  these  doctrines,  and  declared  that 
they  were  founded  on  the  clearest  principles  of  equity,  and 
the  general  security  of  contracts.  {Morsev.  Royal,  IZ  Vesey, 
355.  Lowther  v.  Loiother,  12  Vesey,  95.)  He  went  so  far 
as  to  say,  that  there  was  so  much  difficulty  in  supporting  a 
purchase  by  a  trustee,  even  from  his  cestui  que  trust,  and  it 
required  to  be  guarded  with  so  much  jealousy,  that  it  would 
have  been  better  to  have  interdicted  it  altogether.  Indeed, 
no  person  could  have  expressed  himself  in  stronger  language, 
as  to  the  delicacy  and  danger  of  such  purchases,  than  Lord 
Eldon  himself  did  on  repeated  occasions.  (  Coles  v.  Trecoih- 
icJi,  9  Vesey,  234.    Ex  parte  Bennett,  10  Vesey,  385.) 

It  is  proper  to  observe  here,  that  this  whole  chancery 
doctrine  has  received  the  entire  approbation  and  sanction 
I  •  266  ]  *of  the  Supreme  Court  of  Pennsylvania.  (3  Binney,  54.  4 
Binney,  4^.)  Those  decisions  come  with  the  more  force, 
and  are  the  more  applicable  as  authority,  when  we  consider 
that  the  Court  is  obliged,  from  the  necessity  of  the  case,  (as 
they  have  no  chancery  tribunal,)  to  stiady,  adopt,  and  apply, 
equity  principles  more  freely,  and  more  liberally,  than  is  usual 
in  Courts  of  law. 

The  same  doctrine  hafe,  also,  been  recognized  in  our  own 
Courts.  The  Supreme  Court,  in  JacTcson  v.  Van  Dal/sen, 
(5  Johns.  Rep.  4.3.)  admit  it  to  be  a  well-settled  rule  in 
equity,  that  a  trustee,  or  agent  to  sell,  shall  not,  himself,  be- 
come the  purchaser;  and  they  very  properly  refer  the  rem- 
edy of  thp  cestui  que  trust  in  such  cases  to  the  cognizance 
of  chancery.  The  doctrine  underwent  much  discussion  in 
this  Court,  and  finally  in  the  Court  of  Appeals,  in  Munro 
and  others  v.  Allaire.  (2  Gaines's  Cases  in  Error.,  183.)  Allaire 
was  one  of  the  executors  of  Benjamin  Palmer,  deceased, 
with  power  to  sell  the  real  estate,  and  he  purchased  of  Mary 
Palmer,  the  widow  and  devisee,  and,  also,  one  of  the  ex- 
ecutors, her  right  in  the  whole  estate.  She,  subsequently 
to  this  purchase,  conveyed  her  right  to  Munro  and  Sniffin, 
and  a  bill  was  filed  by  Allaire  for  a  specific  performance  of 
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his  agreement  with  Mary  Palmer,  and  for  a  more  perfect  as-        jqiS. 
surance  and  conveyance  of  her  right.     The  purchase  was  v^^— ^^-^,_. 
charged  to  have  been  fairly  made,  after  long  consultation,       Davohe 
in  which  she  was  assisted  by  a  friend ;   and  that  Allaire      fanning. 
gave  a  full  price,  and  more  than  had  been  previously  offered 
by  another.     To  this  bill  Mary  Palmer  filed  a  demurrer, 
which  was  overruled  in  this  Court,  and  she  was  ordered  to 
answer.     From  this  decretal  order  an  appeal  was  brought, 
and  the  decree,  overruling  the  demurrer,  was  reversed  in  the 
Court  of  Appeals,  in  1196. 

This  decree  of  the  Court,  in  the  last  resort,  assumed  the 
doctrine  of  th,e  general  disability  of  the  trustee  to  purchase 
from  the  cestui  que  trust.  It  was  not  intended  to  be  under- 
stood, I  presume,  of  an  absolute,  unqualified  disability,  *such  [  *  267  _ 
as  Lord  Erslcine  was  willing  to  adopt ;  for  there  were  cir- 
cumstances relied  upon,  in  this  case,  to  show  that  neither 
Mary  Palmer,  or  her  friends,  were  acquainted  with  the  na- 
ture or  extent  of  the  rights  she  undertook  to  convey.  The 
case  may,  therefore,  be  considered  as  establishing  only  the 
general  doctrine  in  Fox  v.  Mackreth,  and  in  the  other  cases 
which  I  have  noticed.  But  I  allude  to  the  case  as  contain- 
ing a  full  recognition  of  the  general  rule,  that  a  trustee  to 
sell  cannot,  himself,  purchase.  The  only  opinion  given  in 
the  Court  of  Errors,  (at  least,  the  only  one  published,)  is  that 
of  Mr.  Justice  Benson,  in  which  the  rule  is  laid  down  in 
these  broad  and  general  terms :  "  It  is  a  principle,"  he  says, 
"  that  a  trustee  can  never  be  a  purchaser  ;  and  I  assume  it 
as  not  requiring  proof,  that  this  principle  must  be  admitted, 
not  only  as  established  by  adjudication,  but  also  as  founded 
in  indispensable  necessity,  to  prevent  that  great  inlet  of  fraud, 
and  those  dangerous  consequences  which  would  ensue,  if 
trustees  might  themselves  become  purchasers,  or  if  they  were 
not,  in  every  respect,  kept  within  compass.  Although  it 
may,  however,  seem  hard  that  the  trustee  should  be  the  only 
person  of  all  mankind  who  may  not  purchase,  yet,  for  very 
obvious  consequences,  it  is  proper  the  rule  should  be  strictly 
pursued,  and  not  in  the  least  relaxed." 

We  cannot  but  notice  the  precision  and  accuracy  with 
which  the  rule,  and  the  reason  of  it,  are  here  stated  ;  but  the 
rule  appears  to  be  much  weakened  in  the  subsequent  part  of 
the  opinion. 

He  makes  a  distinction  to  show  that  the  rule,  thus  laid 
down,  is  not  to  be  understood  in  an  absolute,  unqualified 
sense.  A  trustee,  it  is  said,  is  never  to  be  assisted  in  this 
Court,  by  giving  effect  to  such  a  purchase ;  but  it  does  not 
follow  that  chancery  is  bound,  in  every  case,  and  of  course, 
to  annul  such  a  purchase,  on  the  application  of  the  cestui  que 
trust.     His  words  are,  "  That  it  is  not,  in  every  instance,  in 
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1816.      dispensable  that  all  the  cestui  que  trusts  should  *agree  to  waiv« 

s_^-v„^-^^  the  implied-  fraud;  it  may  be  sufficient  for  a  majority,  oi 

Davoxjs      such  other  number,  or  proportion  of  them,  to  agree,  as  that, 

Famning      according  to  the  circumstances  of  the  case,  it  naay  be  pre- 

suined  there  was  no  fraud  in  fact." 

It  appears  to  me,  with  great  submission,  that  the  leatned 
judge  has,  in  these  observations,  wounded  the  true  principle 
which  he  had  before  so  clearly  declared.  I  presume  he  was 
misled  by  the  case  of  Welpdale  v.  CooJfson,  in  which  Lord 
Hardwicke  held  that  a  majority  of  the  cestid  que  trusts  were 
sufficient  to  establish  the  purchase,  whether  the  minority 
were  consenting  or  not,  and  which  case  has  been  repeatedly 
questioned,  and,  in  practice,  overruled.  But  this  is  not  all. 
He  seems  to  think  the  Court  are  only  to  be  satisfied  that  there 
wa;s  no  fraud  in  fact,  whereas  it  has  been,  again  and  again, 
decided,  and  the  principle  pervades  the  whole  body  of  the 
cases,  that  the  inquiry  is  not  whether  there  was,  ox  was  not, 
fraud  in  fact.  The  purchase  is  to  be  set  aside,  at  the  in 
stance  of  the  cestui  que  trust,  and  a  resale  ordered,  without 
weighing  the  presumption  of  fraud,  on  the  ground  of  the 
temptation  to  abuse,  and  of  the  danger  of  imposition  inac- 
cessible to  the  eye  of  the  Court. 

In  addition  to  these  cases  in  our  own  Courts,  I  may  refet 
to  the  statute  which  prohibits  a  sheriff,  or  other  officer  to 
whom  an  execution  is  directed,  from  purchasing  at  the  sale 
under  it.  This  is  in  affirmance  of  the  same  general  rale ; 
and  the  other  statute,  which  allows  a  mortgagee,  selling  under 
a  power,  to  purchase  in  the  land,  provided  the  sale  be,  in 
every  other  respect,  regular  and  fair,  does,  by  that  very  ex- 
cepition,  recognize  the  existence  of  the  rule  in  all  other  cases. 
There  is  one  case  more  on  this  subject  too  imfwrtant  to 
be  omitted ;  that  of  The  York  Buildings  Company  v.  Mac- 
kenzie, which  was  decided  in  the  English  house  of  lords  in 
1795,  on  appeal  from  the  Court  of  Sessions  in  Scotland.  (8 
Bro.  P.  C.  by  Tomlins.  App.) 
[  *  269  ]  *That  case  is  a  complete  vindication  of  the  doctrine  I  am 

now  to  apply  ;  and,  considering  the  cmment  character  ol 
t  Fortheappei-  the  counSclf  who  Were  concerned,  and  who  have  since  filled 
^fi"u,'/'mckit  th^  highest  judicial  stations,  and  the  abthty  and  learning 
tosh,  R.  Dun-  which  they  displayed  in  the  discussion,  it  is,  perhaps,  one 
sponden "  '^.  ^^  ^^^  most  interesting  cases,  on  a  mere  technical  rule  ol 
kot,  '  Wm.  law,  that  is  to  be  met  with  in  the  annals  of  our  jurispru- 
'  dence. 

The  appellants  were  an  insolvent  company,  and  their 
estates  were  sold  by  order  of  the  Court  of  Sessions,  at  a  pub- 
lic judicial  sale,  to  satisfy  creditors.  The  course  at  such 
sales  is  to  set  up  the  property  at  a  value  fixed  upon  by  the 
Court,  which  is  called  the  upset  price,  and  which  is  founded 
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»n  information  procured  by  the  cowTOora  agent  of  the  Court,        1816. 
who  has  the  management  of  all  the  out-door  business  of  a  s_*.~s^-«»_ 
cause.     The  respondent  here  was  the  common  agent  in  that      ^avoue 
cause,  and  he  purchased  for  himself,  at  the  upset  price,  no      p^^ynsi., 
person  appearing  to  bid  more,  and  the  sale  was  confirmed 
by  the  Court ;  and  in  the  course  of  eleven  years'  possession, 
he  had  expended  large  sums  for  building  and  improvements. 
There  was  no  question  as  to  the  fairness  and  integrity  of  the 
purchase.     But  the  object  of  the  appellant  was  to  set  aside 
the  sale,  and  have  the  estates  sold  anew,  on  the  ground  that 
the  respondent,  being  the  common  agent  in  Court,  in  behalf 
of  all  parties,  to  procure  information  and  attend  the  sale, 
was  in  the  nature  of  a  trustee,  and  so  disabled  to  purchase. 

The  reasons  of  the  house  of  lords  for  setting  aside  the 
sale  are  not  given,  and  we  are  not  left  to  infer  them  from  the 
argument  upon  which  the  appeal  was  founded. 

The  appellants  contended,  that  the  common  agent  was 
under  a  disabiUty  to  purchase,  arising  from  his  office ;  that 
the  rule  was  founded  in  reason  and  nature,  and  prevailed 
wherever  any  well-regulated  administration  of  justice  was 
known ;  that  the  disability  rested  on  the  principle  which 
dictated  that  a  person  cannot  be  both  judge  and  party,  *and  [  *  270  1 
serve  two  masters ;  that  he  who  is  intrusted  with  the  inter- 
est of  others,  cannot  be  allowed  to  make  the  business  an  ob- 
ject to  himself,  because,  from  the  frailty  of  nature,  one  who 
has  power  will  be  too  readily  seized  with  the  inclination  to 
serve  his  own  interest  at  the  expense  of  those  for  whom  he 
is  intrusted  ;  that  the  danger  of  temptation  does,  out  of  the 
mere  necessity  of  the  case,  work  a  disqualification  ;  nothing 
less  than  incapacity  being  able  to  shut  the  door  against,  temp- 
tation, where  the  danger  is  imminent,  and  the  security 
against  discovery  great;  that  the  wise  policy  of  the  law  had, 
therefore,  put  the  sting  of  disabihty  into  the  temptation,  as  a 
defensive  weapon  against  the  strength  of  the  danger  which 
lies  in  the  situation ;  that  the  parts  which  the  buyer  and  seller 
have  to  act,  stand  in  direct-opposition  to  each  other  in  point 
of  interest ;  and  this  conflict  of  interest  is  the  rock;  for  shun- 
ning which  the  disability  has  obtained  its  force,  by  making 
that  person,  who  has  the  one  part  intrusted  to  him,  incapa 
ble  of  acting  on  the  other  side. 

Several  cases  were  referred  to  in  the  civil  law,  showing 
clearly,  that  the  same  principle  had  a  deep  and  firm  foun- 
dation in  that  system,  and  was  most  extensively  applied,  as 
for  instance,  to  guardians,  tutors,  curators,  procurators,  ju- 
dicial officers,  and  all  other  persons  who,  in  any  respect,  as 
agents,  had  a  concern  in  the  disposition  and  sale  of  the 
property  of  others,  whether  the  sale  was  public  or  private, 
udicial  or  otherwise.     The  passages  to  this  purpose  are  to 
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IQIQ       be  found  in  the  Digest,  lib.  18.  tit.  1.  ch.  34.  s.7.  and  lib. 
v^..-^.,.^  18.  tit.  1.    ch.  46.  and  in  lib.  26.' tit.  8.  ch.  5.  sec.  2. 

DivouR  The  counsel  for  the  respondent  admitted  the  general  prin 

F   -^iKG      ciple,  and  contented  themselves  with  denying  its  apphcatioHj 

holding  that  the  common  agent  was  not  to  be  considered, 

in  that  case,  and  in  respect  of  that  sale,  in   the  character  ol 

seller  or  trustee. 

But  the  house  of  lords  thought  otherwise,  and  set  aside 
[*271  ]  the  sale,  ordering  the  purchaser  to  account  for  the  *rents 
and  occupation  in  the  mean  time,  with  a  liberal  allowance 
to  him  for  his  permanent  improvements.  This  decision  cer- 
tainly carried  the  doctrine  to  its  full  extent,  and  it  may  be 
considered  as  a  high  and  authoritative  sanction  given  to  the 
reasoning  which  accompanied  the  appeal. 

I  shall,  accordingly,  set  aside  this  sale,  upon   the  usual 
terms. 

The  following  decree  was  entered  : 

"  This  cause  being  admitted  by  the  counsel  for  the  respec- 
tive parties,  upon  the  bill  and  answer,  and  the  same  being 
duly  considered,  and  it  appearing  to  the  Court,  that  though  the 
said  Henry  Fanning,  as  sole  acting  executor,  &.C.,  had  authority, 
under  the  will,  to  sell  the  lot  of  land  in  the  pleadings  men- 
tioned, to  raise  the  legacy  due  to  his  wife ;  yet  inasmuch  as 
he  caused  the  said  lot,  on  such  sale,  to  be  purchased  in  for 
the  benefit  of  his  wife  exclusively,  it  is  ordered,  &c.,  that  the 
said  sale  to  the  defendant  Hedden,  in  trust  for  the  wife  of 
the  defendant  Fanning,  be  set  aside,  and  vacated,  upon  the 
following  conditions,  viz. :  that  the  said  lot  be  re-expo?ed  to 
sale,  at  public  auction,  by  the  defendant  Henry  Fanning, 
with  the  concurrence  and  agency  of  one  of  the  masters  of 
this  Court,  on  giving  four  weeks'  notice  of  the  time  and  place 
of  sale,  in  two  of  the  daily  papers  printed  in  the  city  of  New- 
York.  That  the  said  lot  be  put  up  at  the  sum  of  9,600 
dollars,  being  the  amount  of  the  former  sale,  together  with 
the  principal  and  interest  of  the  mortgage  since  charged 
thereon,  and  of  the  debts  incurred  for  substantial  improve- 
ments, and  if  the  said  lot,  with  the  improvements  thereon, 
shall  not  sell  for  more  than  the  said  sum  of  9,600  dollars,  the 
sale-heretofore  made  shall,  in  all  respects,  stand  confirmed; 
but  if  the  said  lot  shall  sell  beyond  that  sum,  then  the  former 
sale  shall  be  held  to  be  vacated,  and  the  defendant  Henry 
Fanning,  as  acting  executor  aforesaid,  together  with  the  said 
[  *  272  ]  master,  shall  execute  a  deed  in  fee  to  the  purchaser,  *on  re- 
ceiving the  consideration  money,  which  moneys  shall  be  re- 
ceived by  the  said  master,  and  forthwith  thereafter  brought 
into  Court,  to  be  subject  to  its  further  disposition ;  and  the 
question  of  costs,  and  all  further  questions,  are,  in  the  mean 
time,  reseived." 
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1816. 

Van    Bergei 

A.  Van  Bergen  against  H.  Van  Bergen.  van  b'siige* 

This  Court  has  jurisdiction  in  the  case  of  a  private  nuisance,'  but  will 
not  give  an  order  to  abate  the  nuisance,  until  the  opposite  party  has 
been  heard. 

THE  bill  stated,  that  the  plaintiff  was  seised,  in  common    December  5{h. 
with   the  defendant,  of  6.J  acres    of  land,  with    two  falls 
mill-seats  thereon,  and  a  grist-mill  also,  on  Coxsaclcie  creek. 
That  on  the  8th  of  December,  1-808,  he  agreed  with  the  de- 
fendant for  a  partition,  which  was  made,  and  the  west  half 
of  the  land,  with  the  upper  fall  and  mill-seat,  were  set  off  to 
the  plaintiff,  and  the  residue,  with  one  fall  and  mili-seat,  and 
the  mill,  set  off  to  the  defendant.     That  the  parties  released 
to  each  other,  &c.     That  in  1809  the  plaintiff  erected  a  saw- 
mill on  his  upper  part,  with  a  dam.     That  he  has  rebuilt  a 
dam  22  feet  lower  down,  as  the  former  dam  overflowed  other 
lands,  and  a  recovery  at  law  was  had  against  him.f     That     \  Vandenberg 
the  defendant  has  erected  a  dam  .3J  feet  high  on  the  upper  [3  Johm!^^ 
part  of  the  fall  contiguous  to  his  mill,  and  caused  the  water  241. 
to  flow  back,  to  the  obstruction  of  the  plaintiff's  mill.     That 
the  fall  on  which  such  dam  is  erected  is  20  feet  high,  and  the 
depth  of  water  at,  and  just  above  the  fall,  is  from  10  to  14 
feet,  and  sufficient  to  supply  the  defendant  with  water  at  all 
times,  without  such  dam.     That  the  dam  of  the  defendant 
was  erected  *before  the  plaintiff  removed  his  dam,  but  with       [  *  27.3  ] 
knowledge  of  the  recovery,  and  of  the  intention  of  the  plaintiff 
to  remove  his  dam.     That  the  injury  by  such  dam  will  be 
•permanent,  and  not  to  be  recompensed  at  law,  without  nu- 
merous lawsuits. 

The  bill  prayed  for  an  order  on  the  defendant  to  take 
down  his  dam  within  a  convenient  time,  and  an  injunction  to 
desist  from  obstructing  the  creek,  by  erecting  dams,  &c.,  so 
as  to  impede  the  operations  of  the  plaintiff's  mill. 

The  deed  of  release  from  the  defendant,  which  was 
annexed  to  the  bill,  conveyed  the  water-fall  in  the  creek  on 
the  plaintiff's  land,  and  the  privilege  of  the  water  in  the 
creek,  and  the  free  use  of  any  mills  to  be  erected  cm  the 
creek  and  fall  of  water,  so  that  the  grantor  shall  not  raise 
the  mill-dam  now  erected  below  the  said  falls,  so  as  to 
make  back-water,  to  impede  any  mill  to  be  erected  by  the 
grantee,  &c. 

Van  Vechten,  for  the  plaintiff,  moved  for  an  order  agree- 
ably to  the  prayer  of  the  bill,  which  was  sworn  to  and  filed 
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Executors  of 
Getman 


1816.  The  Chancellor.     I  have  no  doubt  of  the  jurisdiction 

of  the  Court  in  cases  of  private  nuisance.  It  can  order 
them  to  be  abated,  as  well  as  restrain  them  from  being 
erected.  {Coulson  v.  White,  3  Atlc.  21.  East  India  Co. 
Beardsley.  v.  Vincent,  2  Atk.  83.)  But  this  is  not  to  be  done  until 
the  opposite  party  has  been  heard.  Lord  IJardwicke  said, 
in  the  case  of  Ryder  v.  Bentham,  (1  Vesey,  543.)  that  the 
Court  never  makes  an  order,  on  motion,  to  pull  down  any 
thing,  though  it  will,  sometimes,  on  motion,  order  a  thing 
going  on  to  be  stayed. 

Motion  denied. 


[*274"I  *ExECUTORS  OF  Getman  ttgainst  Beakdsley. 

Where  a  bill  is  filed  to  correct  an  alleged  mistake  in  a  contract  or  agree 
merit,  the  evidence  of  the  mistake  must  be  clear  and  certain.  The 
bill,  being  filed  solely  to  coi-rect  a  mistake  in  the  contract,  will  not  be 
retained  on  the  ground  that  there  is  money  due  on  the  contract  from 
the  defendant. 

Costs  in  this  Court  are  discretionary;  and  if  executors,  administrators  ' 
or  heirs,  bring  groundless  and  vexatious  suits,  they  will  be  ordered  to 
pay  costs. 

Dteemie-stn.  THE  bill  was  filed  to  correct  a  mistake  charged  to  have 
arisen  in  drawing  an  agreement  between  testator  and  de- 
fendant, respecting  the  payment  of  certain  moneys  by  the 
defendant  to  Dirick  Van  Schelluyne,  for  and  on  behalf  of 
the  testator.  The  mistake  charged  was,  that  in  the  agree- 
ment that  the  defendant  should  pay  to  the  said  DirzcXr  3,000 
dollars  by  such  a  day,  and  the  further  sum  of  5,250  dollars, 
in  two  equal  annual  payments,  the  words  with  the  interest 
ihereon,  &c.,  were  omitted  to  be  added  to  the  last  sum. 

The  mistake  was  denied  in  the  answer,  and  proof  taken 
on  both  sides. 

Among  other  things  in  the  answer,  to  show  there  Was  no 
such  mistake.  Or,  if  any,  that  it  was  subsequently  waived, 
the  defendant  stated  that,  a  dispute  arising  between  him  and 
the  testator  on  the  subject  of  this  mistake,  he  refused  to 
make  any  payments  to  Van  Schelluyne,  unless  he  received 
an  indemnity  against  any  sum  due  to  Van  Schelluyne  beyond 
the  sums  stipulated  by  his  contract ;  and  accordingly  the 


testator  ^procured 

ma 
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md  Frederick  Getman,  jun.,  two  of  the  present  plaintiffs,        iSltj. 
by  which  they  covenanted  with   the  defendant,  that  after  ^^-^,,^-<«»^ 
tlie  payments  by  him  to  Dirick  Van  Schelluyne  of  the  sums  Executors  of 
mentioned  in  the  contract  between  the  defendant  and  testator,      Getman 
of  the  24th  of  November,  1809,  to  be  paid  by  the  defendant    Beardsley. 
to  Van  Schelluyne,  if  any  money  *should  still  be  due  from       r*275  ] 
the  testator  to  Van  Schelluyne,  they  would  pay  the  same. 
Frederick   Getman,  jun.  was  a  subscribing  witness  to  the 
agreement  between  the  testator  and  the  defendant. 

Cady,  for  the  plaintiffs. 

Henry,  for  the  defendant. 

The  Chancellor.  There  is  no  clear  and  certain  evidence 
of  any  such  mistake  as  is  charged  in  the  bill.  The  weight 
of  evidence  is  decidedly  the  other  way.  The  bill  must, 
accordingly,  be  dismissed.  It  cannot  be  retained  on  the 
ground  that  the  instalments  paid  by  the  defendant  to  Van 
Schelluyne,  were  not  paid  at  the  times  stipulated,  and,  there- 
fore, intervening  interest  is  due.  The  bill  was  brought  to 
correct  an  alleged  mistake,  and  nothing  else,  and  if  any 
such  interest  is  due,  (and  the  better  opinion  is  that  there  is 
none,)  the  party's  remedy  was  clear  and  perfect  at  law. 
The  only  difficulty  in  the  case  is,  whether  the  bill  shall  be 
dismissed  with  or  without  costs. 

Ordinarily,  executors  and  other  trustees  do  not  pay  costs, 
unless  guilty  of  misbehavior,  or  some  wilful  default.  They 
are  not  supposed  to  know,  as  plaintiffs,  the  imbecility  of 
their  own  suit.  This  is  the  reason  of  the  rule  at  law.  (3 
Bos.  Sf  Pull.  117,  118.)  But  in  this  Court,  where  costs  are 
discretionary,  the  rule  seems  to  depend  more  on  the  partic- 
ular circumstances  of  each  case.  Where  the  heir  brings, 
in  that  capacity,  a  groundless  or  vexatious  suit,  the  Court 
will  make  him  pay  costs,  though  he  may  be,  as  heir,  tender- 
ly regarded  by  the  Court.  (3  P  Wms.  373.  2  Atk.  424. 
3  Bro.  214.)  In  this  case,  the  suit  is  substantially  for  the 
benefit  of  two  of  the  executors,  for  they  have  covenanted 
to  indemnify  the  defendant  against  any  payments  to  Van 
Schelluyne,  beyond  the  sums  mentioned  in  the  agreement ; 
and  in  proportion  as  that  agreement  can  be  extended,  the 
*extent  of  their  covenant  willbe  diminished.  Nor  can  they  [*  276  J 
be  said  to  have  brought  the  suit  ignorant  of  the  testator's 
rights.  They  knew  of  this  controversy  before  his  death; 
one  of  them  was  a  witness  to  the  instrument  in  dispute,  and 
two  of  them  had,  in  behalf  of  the  testator,  afterwards  ratified 
and  confirmed  it,  as  it  stood,  and  with  an  express  view  of 
closing  the  question. 
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1816.  Under  these  circumstances,  I  think  the  bill  ought  to  ba 

»_-*«-N^— Ok-'  dismissed  with  costs,  de  bonis  testatoris,  si  non,  de  bonis  pro- 

SHEPAttD      priis.     I  have  charged  the  costs  on  the  assets,  in  the  first 

y    "•  place,  because  it  appears  that  the  testator  had  himself  filed 

a  bill  on  the  same  ground  with  the  present  one,  and  whick 

was  abated  by  his  death. 

Decree  accordingly.    . 


Shepard  against  Merrill  and  Tucker. 

[Approved,  4  Johns.  Oh.  407.] 

In  the  case  of  an  award,  this  Court  will  not  interfere,  unless  there  has  been 
fraud,  imposition,  or  mistake.  i 

Where  the  matter  submitted  was,  what  damages  the  one  party  or  the 
other  was  to  pay  on  the  surrender  of  a  lease,  and  the  arbitrators  award- 
ed a  sura  to  be  paid  by  the  lessor  to  the  lessee,  but  did  not  take  into  con- , . 
sideration  the  rent  payable  at  the  next  quarter-day,  considering  that 
matter  as  not  in  controversy  or  submitted ;  nor  was  it  mentioned  or 
brought  before  them  by  the  parties ;  it  was  held  that  there  was  no  mis- 
take in  the  award. 

Decemier  i6ih.  THE  bill  Stated,  that  the  plaintiff,  on  the  12th  of  March,  j 
1814,  demised  to  the  defendants  a  farm  of  150  acres,  with 
certain  furniture,  stock,  and  farming  utensils  thereon,  for  the 
term  of  four  years,  commencing  May  1st,  1814,  at  the  yearly 
rent  of  600  dollars,  payable  quarterly.  That  differences 
having  arisen,  afterwards,  between  the  parties,  on  the  subject  ; 

f*277]  of  the  lease,  they,  on  the  18th  of  April,  *1815,  by  an 
agreement  under  their  hands  and  seal,  in  order  to  settle  a 
their  dispute,  and  to  rescind  the  lease,  submitted  the  same 
to  arbitration.  This  agreement  was  as  follows : — "  It  is 
hereby  agreed,  that  the  lease  executed  on  the  12th  of 
March,  1814,  of  the  farm,  and  also  the  agreement  relative 
to  the  furniture,  stock,  and  other  articles  on  the  farm,  be 
vacated,  relinquished,  given  up,  and  surrendered."  "  That 
the  defendants  return  to  the  plaintiff,  forthwith,  the  said 
articles,  and  that  George  Doolittle,  and  Job  Phelps,  being 
two  indifferent  men,  mutually  agreed  on  to  adjudge,  &c. 
on  all  matters  in  difference  which  have  arisen,  or  may  arise, 
relative  to  the  said  agreement,  and  the  relinquishment 
thereof,  and  the  fulfilment  of  the  above  agreement  to  re- 
deliver the  same,  according  to  the  agreement  of  the  12th  of 
March,  1814."  "That  the  arbitrators  above  named,  and 
Gerrit  G.  Lansing,  shall  decide  whether  any,  and  what  sum 
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of  money,  shall  be  paid  by  the  defendants  to  the  plaintiff,        1816. 
for  the  relinquishment  and  surrender  of  the  said  lease  and  v^^-n^-^.^' 
agreement,  and  what  sums  the  plaintiff  shall  pay   to   the      SriEPAEn 
defendants  for  the  surrender  and  relinquishment,  and  giving     mekrh  i.. 
up  the  said  lease  and  agreement."   "  That  the  award  be  made 
in  two  days,  and  be  binding,  &,c.     Possession  of  the  prem- 
ises to  be  given  on  the   1st  of  May,  then  next,  and   the 
articles  and  stock  aforesaid,  to  be  kept  by  the  defendants 
until  the  Istof  May,  and  then  surrendered  up." 

By  the  award  of  the  three  arbitrators,  dated  April  18th, 
1815, it  was  awarded,  that  for  the  rehnquishment,  surrender, 
and  giving  up  of  the  lease  and  agreement,  the  plaintiff 
should  pay  to  the  defendants  199  dollars  and  50  cents,  and 
that  the  defendants  forthwith  deliver  up  the  articles  men- 
tioned in  the  schedule,  &c.,  and  deduct  from  the  payment 
to  be  made  by  the  plaintiff,  49  dollars  and  50  cents,  the 
difference  in  the  appraisement  of  the  cattle  between  March 
18th,  1814,  and  that  day,  and  shall  leave  two  and  a  half 
tons  of  hay  in  the  barn,  for  the  use  of  the  plaintiff. 

*The  plaintiff  charged  in  his  bill,  that  the  arbitrators,  by  [  *  278  ] 
their  award,  did  not  intend  to  extinguish  the  quarter's  rent 
to  become  due  on  the  1st  of  May  then  next  ensuing  the  date  of 
the  award,  nor  did  they  allow  the  plaintiff  for  that  quarter's 
rent,  being  150  dollars,  nor  deduct  the  same  from  the  sum 
awarded  to  the  defendants,  nor  was  that  rent  in  controversy, 
but  was  considered  as  a  distinct  demand,  not  then  due,  but 
payable  on  the  May  ensuing,  when  it  should  satisfy  so  much 
of  the  sum  awarded ;  and  that  the  .defendants,  when  the 
award  was  made,  admitted  that  the  rent  of  150  dollars 
would  be  due  on  the  1st  of  May,  and  all  demands  between 
the  parties  would  be  then  balanced.  That  though  the  plain- 
tiff was  ready  and  willing  to  set  off  the  said  rent  against  the 
sum  awa,rded  to  the  defendants,  yet  they  refused  to  allow 
the  same ;  and  to  defraud  the  plaintiff,  had  brought  an 
action  at  law  on  the  award  in  the  Court  of  Common  Pleas 
of  Oneida  county,  and  were  proceeding  to  obtain  judgment, 
under  a  pretence  that  the  submission  and  award  have  de- 
prived the  plaintiff  of  his  right  to  a  recovery  of  the  rent, 
though  the  arbitrators  intended  to  make  no  such  decision, 
but  the  contrary.  The  bill  prayed  for  an  injunction  to  stay 
the  suit  on  the  award,  &c.,  which  was  granted. 

The  answer  of  the  defendants  admitted  the  lease,  &c., 
and  the  submission  and  award.  They  alleged,  that  the 
plaintiff  took  possession  of  the  farm  before  the  first  of 
May,  1815,  and  received  articles  of  property  before  that 
time.  That  they  intended  to  submit  the  amount  of  dam- 
ages either  might  sustain,  &c.,  by  the  surrender,  with  refer- 
ence solely  to  the  future  continuance  of  the  lease,  without 
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1816.      regard  to  any  rent  to  become  due,  or  any  other  claim  of  the 

-..^—s^'^^^   plaintiff  for  the  use  of  the  premises  since  the  last  quarter- 

Shepard      day,  or  otherwise  ;  and  that  nothing  was  said  about  the  claim 

Merrill.     ^°^  ''^"*'  ""^'^  ^^^^^  *^^  award  was  delivered  ;  and  that  since 

the  award,  they  have  never  admitted,  or  intended  to  admit,: 

[  *  279  ]       that  they  were  to  pay  the  said  *rent,  or  that  the  same  was 

to  be  deducted  from  the  amount  awarded  to  them,  or  that 

nothing  would  be  due  to  them  on  the  first  of  May.    That 

they  performed  the  award  on   their  part,  and  the  plaintiff 

refusing  to  pay,  &c.,  they  brought  a  suit  on  the  award,  Ac. 

The  arbitralors,  who  were  examined  as  witnesses,  stated, 

that  nothing  was  said  to  them  about  the  quarter's  rent,  to 

become  due  on  the  first  of  May ;  nor  did  they  take  it  imo 

consideration,  but  supposed  it  would  be  collected  when  it 

became  due,  and  was  not  a  matter  of  controversy  between 

the  parties.     One  of  them  stated,  that  after  the  award  was 

published,  the  plaintifT  said  they  had  made  the  matter  even, 

as  the  amount  of  the  award  would  balance  the  quarter's  rent, 

to  which  Tucker,  who  was  present,  made  no  reply,. except, 

that  he  was  always  satisfied  the  arbitrators  would  do  justice. 

Two  other  witnesses  testified  to  a  conversation  after  the 

award,  in   which   the   defendants   said,  the   sum  awarded 

would  balance  the  rent. 

Gold,  for  the  plaintiff. 

Storrs,  contra.! 

The  Chancellor.  There  is  no  ground  stated,  and 
proved,  for  the  interference  of  this  Court.  The  question 
of  rent  was  not  submitted.  This  is  admitted  by  the  bill 
and  answer.  Whether  the  rent  had  been  liquidated  up  to 
the  day  of  the  surrender  and  submission,  and  paid,  or  other-  ■ 
wise  settled,  or  whether  it  was  due  or  not,  or  would  be  due 
and  payable  on  the  first  of  May,  were  questions  not  within 
the  submission,  and  they  did  not  enter  into  the  consideration 
of  the  arbitrators,  or  into  their  award.  There  is  then  no 
mistake  in  the  award,  either  alleged  or  proved,  and,  conse- 
quently, no  ground  for  the  bill.  The  defendants  ought  to 
be  permitted  to'  go  on  with  their  action  at  law  upon  the 
1  *  280]  *award.  Whether  the  plaintiff  has  matter  for  a  valid  set-off 
to  the  demand  at  law,  is  not  for  me  to  determine  in  this 
suit.  If  he  has  any  rent  due,  he  can  set  it  off.  His  diffi- 
culty arises,  as  I  apprehend,  from  the  contract  of  the  18th 
of  April,  1815,  by.  which  it  is  agreed,  that  the  lease  be  ab- 
solutely vacated  and  surrendered,  and  the  articles  of  stock ' 
and  furniture  on  the  farm  forthwith  returned.  This  sur- 
render did,  probably,  in  judgment  of  law,  extinguish  the 
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growing  rent;  (Bain  v.  Clark,  10  Johns.  Rep.  424.)  and  1816. 
unless  it  be  charged  and  shown,  that  this  contract,  in  that  •^^-n,— *i_' 
part  of  it,  was  founded  in  fraud,  imposition,  or  mistake,  there  Shepard 
can  be  no  reUef  here.  It  is  sufficient,  however,  to  say,  that  the 
bill  is  not  founded  on  any  such  allegation.  The  true  point 
submitted,  was  the  sum  that  the  one  party  or  the  other  was 
to  pay  for  being  delivered,  by  the  surrender,  from  a  good  or 
bad  bargain,  as  it  respected  the  whole  term ;  without  refer- 
ence to  the  question,  whether  the  surrender,  in]]resenti,  extin- 
guished the  rent  grovving,  and  not  due  when  the  lease  was 
given  up.  This,  I  think,  was  the  meaning  of  the  articles 
of  submission,  and  the  parties  certainly  put  that  construction 
upon  them,  by  not  bringing  the  question  of  rent  before  the 
arbitrators.  The  arbitrators  determined  secundum  allegata; 
and  there  can  be  no  complaint  of  the  award,  because  they 
did  not  investigate  and  decide  a  point  not  brought  before 
thera.  It  may  well  be  that  the  plaintiff  did  not  intend  to 
extinguish  the  growing  rent,  by  the  acceptance  of  a  surrender 
before  the  rent  became  due.  He  ought,  then,  to  have  raised 
■4iat  point  before  the  arbitrators,  or  have  come  into  this  Court, 
■m  the  ground  of  a  mistake  in  the  articles  of  the  18th  of 
April,  if  he  felt  himself  able  to  show  it.  As  the  case  stands, 
I  do  not  see  bow  I  can  be  authorized  to  set  aside  the  award. 

'  ,  Kill  dismissed,  with  costs. 
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1816. 

Eldkidge 

iij,,  *Eldridge  against  Hill  and  Murray. 

[Recognized,  7  Johns.  Ch.  336.] 

A  Bill  of  Peace,  to  prevent  litigation  at  law,  is  allowerl  only  in  case  (lie 
plaintiff  has  satisfactorily  established  his  right  at  law,  or  where  the  per- 
sons who  controvert  the  right  are  so  numerous  as.to  render  an  issue, 
under  the  direction  of  the  Court,  necessary  to  bring  in  all  the  parties 
concerned,  and  to  prevent  a  multiplicity  of  suits. 

pecemAei  30ih.  THE  bill  Stated,  that  the  plaintiff  is  seised  in  fee  of  lot 
No.  13,  in  Young's  patent,  in  Sharon,  in  Schoharie  county, 
and  that  he,  and  those  under  whom  he  holds,  have  beeajn 
possession  for  upwards  of  twenty  years.  That  the  defend- 
ant Hill  possesses  lot  No.  41,  adjoining  it,  under  the  de- 
fendant Murray.  That  fVm.  Hovey,  who  possessed  lot  No. 
41,  about  six  or  seven  years  ago,  erected  a  carding  machine., 
within  a  few  feet  of  the  line  between  them.  That  an  an- 
cient stream  runs  through  lot  41,  to  and  through  lot  13 
That  the  machine  was  not  placed  on  the  stream,  but  at  some 
distance,  and  the  water  from  the  stream  conducted  to  the 
machine,  by  means  of  a  ditch,  and  from  it  by  a  ditch  dug  to 
the  lot  13,  and  into  and  through  that  lot  until  it  came  to  a 
descent,  so  that  the  water  would  run  off,  without  a  ditch, 
into  the  natural  channel.  That  the  said  ditch  was  so  dug 
before  the  plaintiff  purchased  the  lot  of  Barnabas  Le  firavge. 
That  Le  Grange  never  gave  any  license  to  make  the  ditch, 
nor  is  any  such  license  set  up  by  the  defendants.  That 
until  the  9th  of  Jidy  last,  "the  defendant  has  been  in  ihe 
quiet  possession  of  the  ditch,  through  the  land  of  the  plain- 
tiff, as  a  water-course.  That  the  plaintiff  wishing  to  use  the 
w-ater,  by  a  mill,  and  to  cause  it  to  flow  back  to  his  line,  the 
defendant  refused  to  fill  up  his  ditch,  and  the  plaintiff  placed 
a  partial  obstruction  in  the  ditch  on  his  own  land,  about 
]  J  feet  high,  which  forced  the  water  back  to  the  wheel  of 

[  *  282  ]  the  machine.  That  he  did  this  to  give  the  *defendant  an 
opportunity  to  try  his  right ;  for  if  the  plaintiff  cannot  fill  up 
the  ditch,  nor  flow  the  water  into  it,  he  cannot  build  a  dam 
on  his  own  land.  That  the  defendant  Hill  sued  the  plain- 
tiff for  that  obstruction,  in  the  Supreme  Court,  and  the 
cause  is  there  at  issue.  That  Hill,  afterwards,  commenced  a 
suit  before  a  justice  of  the  peace  for  a  continuance  of  the  ob- 
struction,  and  has  sued  the  plaintiff  every  week  since,  be- 
fore the  same  justice,  for  the  same  obstruction.  That  there 
have  been  commenced,  in  all,  15  or  20  suits,  one  of  which 
was  brought  to  trial  on  its  merits,  and  a  verdict  given  against 
the  present  plaintiff,  who  has  sUed  out  a  certiorari,  and  had 
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the  same  allowed,  for  removing  that  judgment  into  the  Su-        1316. 
preme  Court.     That  the  defendant  H.  continues  to  com-  v,^^-s^-^^ 
raence  suits  weekly,  and  threatens  to  do  so  indefinitely.  Eldridge 

The  bill  prayed  for  an  injunction  to  restrain  the  defend-        :uij,. 
ant  H.  from  further  prosecuting  the  suits  before  the  justice 
already  pending,  and  from  commencing  any  more,  on  ac- 
count of  the  obstruction  aforesaid,  until  the  suit  commenced 
by  the  defendant -Hi7/,  in  the  Supreme  Court,  be  determined. 

Seely,  for  the  plaintiff,  moved  for  the  injunction. 

The  Chancellor.  A  bill  of  peace,  enjoining  litigation 
at  law,  seems  to  have  been  allowed  only  in  one  of  these  two 
cases ;  either  where  the  plaintiff  has  already,  satisfactorily,  es- 
tablished his  right  at  law,  or  where  the  persons  who  controvert 
it  are  so  numerous  as  to  render  an  issue,  under  the  direction 
of  this  Court,  indispensable  to  embrace  all  the  parties  con- 
cerned, and  to  save  multiplicity  of  suits.  (Lord  Bath  v. 
^erwin,  1  Bra.  P.  C.  266.  Ewelme  v.  Andover.  1  Vern. 
266.  Leighton  v.  Leighton,  1  P.  Wms.  671.  Trustees  of 
Huntington  v.  Nicholl,  3  Johns.  Rep.  566.  Tenham  v.  Her- 
bert, 2  AtJc.  48-3.)  in  the  case  in  Atkyns,  Lord  Hnrdwicke 
refused  to  interfere  between  two  individuals,  until  the  right 
was  first  tried  at  law.  In  the  present  *case,  there  had  been  [  *  283  ] 
but  one  trial  at  law,  and  that  one  was  decided  against  the 
plaintiff.  The  controversy  is  between  him  and  a  single  in- 
dividual, and  is  pending  for  decision  in  the  Supreme  Court. 
If  the  defendant  Hill  continues  to  harass  him  with  fresh 
suits  at  law,  it  is  because  a  new  cause  of  action  (as  he  alleges) 
continues  to  arise  daily,  by  the  continuation  of  the  nuisance. 
No  case  goes  so  far  as  to  stop  these  continued  suits  between 
•two  single  individuals,  so  long  as  the  alleged  cause  of  action 
is  continued,  and  there  has  been  no  final  or  satisfactory  trial 
and  decision  at  law  upon  the  merits. 

Injunction  denied. 
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1816. 

Hendricks 

RoBis^tiN       Hendricks  against  Robinson,  Franklin  and  others. 

fAffirmed,  17  Johns.  438.  Approved,  6  Johns.  Ch.  429.  Distinguished,  4  Johns.  Ch. 
600;  SRaiidf.  Ch.  83.  ToUowed,  4  Johns.  Ch.  539,  677,  685.  Iteviewed,  15  Otto  01, 
S.)  C5.3. 1 

This  Court  lends  its  aid  to  a  judgment  creditor,  by  compelling  a  discovery 
and  account,  against  a  debtor  or  third  person,  who  has  possession  of 
the  debtor's  property,  and  placed  beyond  the  reach  of  the  legal  pro- 
cess ;  but  the  creditor,  before  he  is  entitled  to  such  aid,  must  have  sued 
out  execution  at  law. 

One  creditor  may  file  a  bill  in  behalf  of  himself  and  all  the  other  credi- 
tors ;  and  where  one  judgment  creditor  filed  a  bill  for  himself  alone, 
it  was  sustained,  it  not  appearing  that  there  were  any  other  creditoi-sj 
or  if  there  were,  there  was  reason  to  believe  their  judgments  had  been 
satisfied ;  or  if  not  satisfied,  they  had  not  taken  any  steps  at  law  to  en- 
force payment  by  execution  ;  and,  at  any  rate,  all  parties  concerned  in 
such  judgment!!  were  brought  before  the  Courts 

Conveyances  by  a  debtor,  of  his  real  estate,  declared  fi-audulent  and  void 
against  his  creditors,  under  the  circumstances. 

Assignments  of  personal  property  by  a  debtor,  in  insolvent  circumstances, 
and  who  has  stopped  payment,  to  secure  a  particular  creditor  for  exist- 
ing claims  and  eivgagements,  as  well  as  for  future  advances  and  respon- 
sibilities, if  made  bonajide,  and  where  there  is  no  reason  to  doubt  the 
honesty  and  fairness  of  the  transaction,  will  be  deemed  valid. 

A  creditor,  to  whom  his  debtor  has  assigned  property,  as  security  for  i^d- 
vances  and  responsibilities,  with  an  agreement  that  if  the  property  is 
not  redeemed  within  a  certain  time,  the  assignee  may  sell  it,  to  pay  and 
indemnify  himself,  may,  after  the  expiration  of  the  time  limited,  sell 
the  property  for  his  indemnity  ;  and  may,  with  the  assent  of  his  debt- 
or, become  the  purchaser  thereof^  and  of  the  equitable  or  residuary  in- 
terest of  the  debtor,  at  a  fair  and  adequate  valuation  ;  and  such  pur- 
[  *  284  J  chase  made  *bo7ia  fde,  and  without  intent  to  injure  or  defraud  credi- 

tors, will  be  valid,  not  only  against  the  debtor,  or  cestui  que  trust,  but 
against  all  other  persons. 

The  mere  equitable  interest  of  a  debtor,  in  personal  property  assigned 
by  him  as  security,  cannot  be  reached  by  process  at  law,  or  be  bound 
by  execution. 

Suing  out  execution  merely  does  not  create  a  lien  on  goods  and  chattels; 
but  there  must  be  an  actual  levy  of  the  execution  to  bar  the  subsequent 
bona  fide  sale.  The  property  of  the  debtor,  in  goods  and  chattels,  is 
not  changed,  until  the  execution  is  executed. 

Where  F.,  a  debtor,  in  embarrassed  circumstances,  made  an  assignment 
(absolute  on  its  face)  of  personal  property  to  W.,  a  cred  iter,  as  security 
for  a  new  loan  of  money,  and  for  existing  claims,  and  also  for  his  indem- 
nity against  existing  and  future  engagements,  especially  all  such  as 
should  arise  in  the  management  of  the  property  assigned ;  W^  for  the 
purposes  of  the  assignment,  effected  a  loan  of  money  from  P.,  on  con- 
dition of  guarantying  to  him  a  debt  due  to  him  from  J".,  to  be  paid  out 
of  the  proceeds  of  the  property  so  assigned  ;  it  was  held  that  P.,  by 
lending  his  money  to  W.  on  this  guaranty,  acquired  an  equitable  lien 
on,  and  was  entitled  to  be  paid  his  debt  out  of;  the  proceeds  of  the  prop- 
erty in  the  hands  of  W.,  in  preference  to  other  creditors. 

The  assignee,  under  such  an  assignment,  is  entitled  to  his  commissions  on 
the  sale  of  the  property,  according  to  the  stipulation  contained  in  the 
assignment,  unless  the  allowance  is  so  disproportionate  and  extravagant 
as  to  afford  evidence  of  fraud. 
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1S17. 
THE  bill  was  filed,  on  the  Sd  of  June,  1809,  by  the  plain-  ^^-^-^^ 
tiff,  (a  judgment  creditor  of  Robinson  &f  Franjclins,)  against    Hendricks 
William  T.  Robinson,  Abraham  Franklin,   John   Franklin,     robinsoh. 
Henry  Franklin,  Matthew  Franklin:,  Benjamin  G.  Minturn,   January  soit. 
John  T.  Champlin,  Jacob  Walden,  and  Thomas  Walden,  and 
several  others,  as  mortgagees,  made  parties,  pro  forma. 

Prior  to  the  year  1807,  Samuel  Franklin,  (who  died  on 
the  4th  of  September,  1807,)  William,  T.  Robinson,  and 
Abraham  Franklin,  were  partners  in  trade,  under  the  firm 
o{  Franklin,  Robinson  &f  Co.  John  Franklin  was  also  con- 
cerned in  trade. 

Samuel  Franklin  was  seised  of  a  large  real  and  personal 
estate,  at  the  time  of  his  decease,  all  which  he  devised  to 
William  T.  Robinson,  Abraham  Franklin,  and  John  Frank- 
lin; and,  after  the  death  of  6".  F.,  they  were  jointly  interest- 
ed and  concerned  in  all  the  commercial  dealing,  and  busi- 
ness *transacted  under  the  firm  of  Franklin,  Robinson  &/■  Co.  [  *  285  j 
or  in  the  name  of  John  Franklin. 

In  December,  1807,  being  much  embarrassed,  they  bor- 
rowed of  the  banks  200,000  dollars,  as  a  security  for  which 
they  mortgaged  real  estate,  to  the  value  of  .550,000  dollars, 
as  stated  in  the  bills  and  also  gave  the  personal  responsibility 
of  several  merchants,  to  the  amount  of  the  loan,  among  whom 
were  the  defendants,  Minturn  &/■  Champlin,  Henry  Franklin, 
Thomas  Franklin,  and  J.  &f  T.  Walden.  These  responsi- 
bilities were  contingent,  being  only  for  any  eventual  defi- 
ciency in  the  mortgage  security. 

On  the  30th  of  December,  1807,  Franklin,  Robinson  &f  Co., 
and  John  Franklin,  stopped  payment,  and  in  January,  1808, 
the  plaintiff  commenced  suits  against  them,  as  drawer  and 
endorsers  of  bills  of  exchange,  returned  protested  for  no  pay- 
ment, and  recovered  judgments  to  the  amount  of  26,647 
dollars  and  48  cents. 

The  bill  charged,  that  W.  T.  Robinson,  A.  Franklin,  and 
/.  Franklin,  since  they  stopped  payment,  had  fraudulently 
conveyed  away  their  real  and  personal  estate,  in  trust,  with- 
out any  valuable  consideration,  and  with  a  view  to  defraud 
and  defeat  their  creditors  ;  and  the  conveyances  and  assign- 
ments alleged  to  be  fraudulent  were  particularly  specified  by 
the  plaintiff,  who  stated,  also,  that  on  the  6th  of  February, 
1809,  he  issued  execution  on  his  judgments,  obtained  as 
above  mentioned  ;  but,  by  reason  of  the  fraudulent  transfers 
so  made  by  W.  T.  R.,  A.  F.,  and  J.  F.,  he  could  obtain  no 
satisfaction  of  his  judgments,  &c. 

The  bill  prayed,  that  all  the  real  and  personal  estate  con- 
veyed by  W.  T.  R.,  Abraham  F.,  and  John  F.,  or  either  of 
them,  smce  they  stopped  payment,  to  Henry  F.  Minturn  and 
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1817.       Champlin,  and  J.  &f  T.  Walden,  or  either  of  them,  might  be 
v_^-s,-««_/  decreed  to  be  applied  to  the  payment  of  the  plaintiff,  free 
Hendricks    from  all  encumbrances,  imposed  since  the  same  was  "so  con 
RoBissoN.     veyed ;  and  that  all  such  grants,  conveyances  and  assign 
r  *  286  1       nients  might  be  decreed  to  be  cancelled  ;  *or  that  the  plain- 
tiff might  be  allowed  to  redeem  the  lands  mortgaged  to  the 
banks,  &,c. ;  or  that  the  same  might  be  sold  under  a  decree 
of  the  Court,  and  that  after  the  mortgage  debts  were  paid  - 
out  of  the  proceeds,  the  residue  might  be  applied  to  the  pay- 
ment of  the  plaintiff's  debt. 

After  answers  had  been  put  in  to  the  bill,  the  defendants, 
William  T.  Robinson,  Abraham  FranJdin,  John  Franklin, 
and  Henry  Franklin,  severaHy  applied  for  and  obtained  their 
discharges  under  the  insolvent  act  of  this  state,  in  1811 ;  and 
the  plaintiff,  accordingly,  filed  a  supplemental  bill,  in  January, 
1813,  against  the  defendants  to  the  original  bill,  and  the  as- 
signees of  the  defendants  who  had  been  discharged  as  insol- 
vents. The  supplemental  bill  stated,  that  Abraham  F.,  in  his 
account  to  the  judge,  before  whom  the  proceedings  were  had, 
relative  to  his  discharge  under  the  insolvent  act,  omitted  to 
state  a  judgment  of  John  Mowatt,  of  the  6th  of  May,  1798, 
for  18,174  dollars  and  56  cents;  a  judgment  of  J.  &f  N. 
Heard,  for  23,775  dollars  and  38  cents,  and  a  judgment  of 
W.  G.  Miller  and  others,  of  the  8th  of  May,  1808,  for  6,165 
dollars  and  9  cents,  against  Robinson,  Abraham  F.  and  John. 
F. ;-  and  that  Abraham  F.,  on  his  examination  before  the 
judge,  declared  that  these  judgments  were  satisfied  by  Henry 
F.  with  property  delivered  to  him  by  Abraham  F.  and  John 
F.,  and  which  had  not  been  noticed  in  their  account  with 
Henry  F.  That  Henry  F.,  who  obtained  his  discharge  on 
the  30th  of  December,  1811,  in  the  inventory  of  his  estate 
exhibited  to  the  judge,  represented  those  three  judgments 
as  his  property ;  and  on  his  examination,  stated,  that  Abra- 
,  ham  F.  and  John  F.-,  in  January,  1808,  delivered  to  him, 
Henry  F.,  several  promissory  notes  drawn  by  Thomas  F., 
amounting  to  40,000  dollars.  That  Thomas  F.  having  pos- 
sessed himself  of  the  judgments  above  irientioned,  the  judg- 
ments and  notes,  by  an  agreement  between  H.  F.,  T.  F.,  A. 
F.,  and  J.  F.,  and  John  Townsend,  were  included  in  a  settle- 
ment of  accounts  between  Franklin,  Robinson  <^  Co.,  John 
[  *  297  ]  Franklin,  and  *John  Townsend,  and  a  balance  stated  against 
J.  Townsend,  which  Thomas  F.  assumed  to  pay  to  Henry  F., 
and  by  him  passed  to  the  credit  of  A.  F.  and  J.  F. ;  and  that 
those  notes  were  delivered  to  1  im,  H.  F.,  by  A.  F.  and  J.  F:, 
and  were  not  passed  to  their  :redit,  or  noticed  in  the  books 
of  H:F.,  but  were  delivereo  by  him  to  Thomas  F.,  who,  in 
consideration  thereof,  assigned  to  him  the  judgments,  and 
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which  he,  H.  F.,  considering  them  as  in  full  force,  had  in-        1817. 
eluded  in  the  assignment  to  his  assignees  ;  and  the  plaintiff 
charged  this  to  be  fraudulent  as  against  him,  &,c. 

The  defendants,  Henry  F.  and  Mattheiu  F.,  in  their  an- 
swer, put  in  the  2.3d  of  October,  1809,  stated,  among  other 
things,  that  H.  F.  was  security  for  Franklin  fy  Robinson,  and 
John  F.,  to  the  banks,  for  20,000  dollars  ;  that  when  Robin- 
son Sj-  Franklin  stopped  payment,  Henry  F.  and  Matthew  F. 
were  contingently  responsible  for  them,  to  the  amount  of 
120,000  dollars,  and,  being  alarmed,  applied  to  them  for  se- 
curity; and,  afterwards,  in  January,  1808,  A.  F.  and  J.  F. 
offered  their  real  estate  as  security,  which  was  refused,  under 
an  expectation  of  obtaining  personal  security,  of  a  more  dis- 
posable nature.  That  it  was  agreed  that  M.  F.  should  with- 
draw, and  that  H.  F.  should  have  the  whole  management 
oi  their  mutual  and  copartnership  concerns  ;  that  fVilliam  T. 
Robinson  having  withdrawn  from  the  concerns  of  Robinson 
Sf  Franklin,  Henry  F.  entered  into  an  agreement  with 
Abraham  F.  and  John  F.,  for  the  purchase  of  all  their  real 
estate,  including  what  was  mortgaged  to  the  banks,  and  what 
W.  T.  R.  had  released  to  them.  That  the  lands  were  fairly 
valued  at  what  they  were  deemed  to  be  worth,  which  valu- 
ation was  set  forth  in  a  schedule  of  the  estate  conveyed,  an- 
nexed to  the  answer.  That  the  consideration  for  the  con- 
veyance consisted  of  the  claim  of  Henry  F.,  his  notes  and 
,  his  engagements  to  pay  certain  confidential  creditors  of 
Robinson  fy  Franklin.  The  deeds  for  the  real  estate  were 
set  forth  in  the  answer,  and  the  valuation,  free  from  encum- 
brances, *was  721,663  dollars;  the  mortgages  specified,  [  *  288  ] 
amounted  to  289,674  dollars  and  51  cents,  of  which  amount 
219,000  dollars  was  deducted,  leaving  502,663  dollars  as 
the  consideration,  and  which  included  the  sum  of  70,764 
dollars  of  the  mortgages  which  H.  F.  assumed  to  pay  off; 
the  residue,  being  431,805  dollars  and  79  cents,  was  paid, 
in  certain  advances,  responsibilities,  and  notes  of  Henry  F., 
which  were  specified  in  a  schedule  annexed  to  the  answer, 
and  which  were  also  specified  in  the  answer  of  Robinson, 
and  A.  F.  and  /.  F.  That  Henry  F.  afterwards  purchased 
of  Abraham  F.  and  Joh7i  F.  the  residue  or  balance,  whatever 
it  might  be,  in  the  hands  of  Minturn  8f  Champlin,  to  whom 
they  had  assigned  certain  vessels  and  cargoes,  and  received 
an  order  on  M.  8/-  C.  for  that  purpose,  dated  April  3d,  1808, 
and  which  was  accepted  by  M.  &/■  C. ;  that  this  was  a  bona 
fide  purchase  on  speculation,  for  which  he,  H.  F.,  gave  to 
A.  F.  and  J.F.  his  three  several  promissory  notes  for  15,000 
dollars  each ;  but  this  purchase  was,  afterwards,  in  May  or 
June,  1809,  rescinded  by  consent,  and  the  notes  given  up. 
That  on  the  3d  of  April,  1808,  he,  H.  F.,  also  purchased 
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1817.      of  ^-  F-  and  J.  F.  the  balance  to  be  coming  to  them  from  tho 
v^^^-X'-.fc-^  proceeds  of  certain  vessels  and  cargoes  assigned  by  them  "to 
Hendricks    /.  iSf  T.  Walden.  and  received  an  order  on  J.  ^   T.  If  alien 
RobJnson.     ^^^  ^^^^  purpose,  which  they  accepted  on  the  5th  of  May, 
1808;  that  the  consideration  of  this  purchase,  which   was 
made  on  speculation,  bona  fide,  was  21,000  dollars,  for  which 
he  gave  his  three  several  notes  to  A.  F.  and  J.  F.,  payable  in 
one;  two,  and  three  years ;  that  on  the  27th  of  ^pril,  1808, 
he,  H.  F.,  received  of  J.  F.  four  notes  of  M.  If  C,  at  six 
months,  which  were  regularly  paid,  the  principal  and  interest 
of  which  amounted  to  7,532  dollars.     That  he  also  received, 
in  February,  1808,  of  J.  fy  E.  Ferris,  on  a  transaction  which 
was  specified,  8,000  dollars,  for  which  he  was  ready  to  ac-  • 
count  to  A.  F.  and  J.  F. ;  and  that  in  June,  1808,  he  re- 
[  *  239,]       ceived  for  them,  of  N.  HawJcshursf,  851  dollars  and  67  *cents, 
for  which  he  held  himself  accountable.     That  since  Robin- 
,  son  &f  Franklin  stopped  payment,  he,  H.  F.,  had  made  ad- 
vances for  them,  and    given  his  notes,  to  the  amount  of 
3-3,640   dollai-s  and  59  cents,  which  were  particularly  •  set 
forth.     Henry  F.  averred,  that  the  conveyances   made  to 
him  by  Abraham  F.  and  John  F.  were  bona  fide,  and  for  an 
adequate  consideration,  &c. 

The  defendants,  William  T.Robinson,  Abraham  F.,  smA 
John  F.,  put  in  their  answer,  on  the  10th  of  January,  1810; 
they  admitted  the  conveyances  and  assignments  made  by 
them  as  stated  by  the  plaintiff,  but  denied  all  fraud  in  the 
disposition  of  their  property ;  and  averred,  that  they  sold 
their  real  and  personal  estate,  bona  fide,  without  fraud,  and 
for  a  valuable  and  adequate  consideration.  They  denied  a 
fraudulent  arrangement  with  Henry  F.,  or  any  other  person, 
to  protect  their  property  ;  but  stated  that  the  conveyances 
of  a  principal  part  of  the  real  estate  were  after  the  suits  were 
commenced  by  the  plaintiff,  and  before  he  had  obtained 
judgments.  That  on  the  10th  of  January,  1808,  they  sold 
and  conveyed  to  Henry  F.,  lands  in  Connecticut,  for  10,000 
dollars,  which  sum  was  parried  to  his  debit,  as  so  much 
towards  advances  and  responsibilities.  They  set  forth,  in  a 
schedule,  the  real  estate  and  its  Valuation,  as  stated  by  Henry 
F.  in  his  answer ;  and  they  stated  that  the  valuation  was  at 
the  highest  price  for  such  lands,  and  more  than  could  be  ob- 
tdined  for  them  in  cash,  or  on  good  security ;  and  it  was 
what  they  supposed  the  lands  to  be  reasonably  worth, 
free  from  encumbrances.  That  the  consideration,  after  de- 
ducting the  mortgages,'  consisted  of  143,805  dollars  and  29 
cents,  of  advances,  engagements  and  responsibilities  of 
Henry  F.  and  Matthev)  F.,  according  to  an  account  pre- 
sented by  them,  and  believed  to  be  correct;  221,782  dollars 
and  20  cents,  in  five  notes  of  Henry  F.,  payable  in  one,  two 
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three,  four,  and  five  year?;  and  the  residue  in  the  under-        1817. 
taking  of  Henry  F.  to  pay,  in  four  years,  certain  confidential  •^^•^-sy^-^ 
creditors  of  Robinson  &f  *Franklins,  whose  debts  amounted  to    Hendrick« 
66,400  dollars,  who  were  named,  and  their  debts  specified,     robi^bson. 
and  who,  they  alleged,  had  notice  of  the  arrangement.  That       r  #  ggg  ] 
these  sums,  with  the  encumbrances,  made  up  the  full  amount 
of  the  valuation  of  the  real  estate,  as  set  forth  in  the  sched- 
ule ;  and  they  also  set  forth  the  advances  and  responsibilities 
of  Henry 'F.  arid  Matthew  F.  for  them.     They  stated,  that 
the  notes  given  by  Henry  F.  still  remained  in  the  hands  of 
A.  and  John  F.,  unpaid.     That  the   agreement  and  notes 
were  without  any  condition,  and  the  conveyances  absolute 
and  bona  fide,  and  without  any  trust.     That  H.  F.  had  re- 
ceived  various  sums,  which  they   specified,  amounting  to 
26,324  dollars  and  5  cents,  wliich  was  all  the  personal  prop- 
erty that  had  been  received  by  Henry  F.,  besides  a  note  of 
Thomas  F.  for  9,508  dollars  and  82  cents. 

That  in  January,  1807,  the  defendants,  Robinson  !f  Franlc- 
Ims,  and  Minturn  if  Champtin,  purchased  the  ship  Manhattan, 
and  fitted  her  out  for  a  voyage  to  Batavia,  on  their  joint  ac- 
count. That  they  and  M.  !f  C.  borrowed  of  the  United 
Insurance  Company  80,000  dollars,  by  way  of  respondentia 
on  the  cargo  of  the  ship,  and  gave  their  bond,  dated  the  5th 
of  January,  1807.  That  M.  4r  C.  became  largely  responsi- 
ble for  the  defendants,  by  endorsements,  acceptances,  lend- 
ing notes,  &c.,  and  after  the  mortgage  to  the  banks,  applied 
to  them,  R.  A.  F.  and  J.  F.,  for  security,  and  they,  accord- 
ingly, executed  to  M.  &/■  C.  two  deeds  of  assignment,  one  on 
their  half  of  the  Manhattan  and  her  cargo,  and  the  other  of 
the  ship  Milwood  and  her  cargo,  owned  by  the  defendants, 
and  of  the  policies  of  insurance  thereon.  The  first  assign- 
ment expressed,  that  the  ship  and  cargo  were  to  be  held  by 
M.  ^  C.  for  their  indemnity,  subject  to  the  respondentia 
bond  ;  and  each  assignment  contained  a  proviso,  that  if,  at 
the  expiration  of  three  months  after  the  arrival  of  the  ships, 
the  defendants  should  pay  all  the  engagements  which  M.  ^  C. 
had  or  might  come  under  for  them,  or  either  of  them,  and 
all  the  debts  due  *by  them,  or  either  of  them,  to  M.  ^  C,  and  [  *  29 1  ] 
should  indemnify  M.  fy  C.  for  all  damages  by  reason  of  such 
engagements,  then  the  assignments  should  be  void ;  and  in 
case  of  the  failure  of  the  defendants  so  to  do,  they  gave  au- 
thority to  M.  if  C.  to  sell  the  ships  and  cargoes,  &c.,  and 
apply  the  proceeds  to  their"  own  payment  and  indemnity, 
after  first  satisfying  the  respondentia  bond.  That  M.  &f  C. 
accepted  bills  drawn  on  them  by  the  supercargo,  at  Batavia, 
for  the  return  cargoes,  to  the  amount  of  72,575  dollars  and 
50  cents.  That  the  ships  arrived  at  New-Yorlc,  with  their 
cargoes,  and  were  entered  by  M.  S/-  C.  at  the  custom-house, 
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1817.  as  their  own  property;  and  they  paid  the  duties  and  prcfmi- 
^-.^-N^-"*-'  unns  of  insurance,  and  also  for  the  disbursements  and  ex 
Hendricks  penses,  the  particular  sums  so  paid  being  set  forth  in  their 
Robinson  answer.  That  the  defendants  Robinson  &f  Franklins  wholly 
failed  to  pay  and  indemnify  M.  fy  C,  according  to  the  con-i 
dition  of  the  assignments,  whereby  they  became  absolute;' 
but,  on  account  of  the  embargo,  M.  8f  C.  made  no  sales,  and 
the  cargoes  were  stored.  That  on  the  24th  of  March,  1809, 
the  defendants  agreed  with  M.  &f  C.  that  they  might  sell  the 
Manhattan  for  '22,500  dollars,  crediting  the  defendants  with 
one  half  of  the  amount,  and,  in  April  following,  they  agreed 
that  M.  &f  C.  might  take  to  themselves  the  Milwood  and  her 
cargo,  and  their  half  of  the  cargo  of  the  Manhattan,  at  cer- 
tain prices  mutually  lagreed  upon,  and  the  amount  was 
passed  to  their  credit  with  M.  &c  C.  That  the  prices  so  al- 
lowed by  M.  Sf  C.  the  defendants  believed  to  be  the  best 
that  could  be  obtained. 

These  defendants  further  stated,  that  when  they  stopped' 
payment,  they  owned  three  fourths  of  the  ship  Ravage,  and 
the  whole  of  the  ship  Huntress,  and  the  schooner  Hope,  the' 
two  latter  vessels  being  expected  on  their  return  home. 
That  wanting  to  provide  money  to  meet  the  expenses  ol 
these  voyages,  and  to  obtain  the  necessary  aid  and  credit,  on 
[  *  292  ]  their  arrival,  the  defendants,  in  January,  1808,  applied  *to  J. 
&f  T.  Walden,  to  whom  they  were  already  indebted,  for  ah 
advance  of  30,000  dollars  ;  and  it  was  agreed  between  them, 
that  J.  ^  T.  Walden  should  advance  that  sum,  and  the 
defendants  assign  to  them  the  above-mentioned  vessels 
and  their  Cargoes;  that  /.  &f  T.  Walden  were  to  enter  and 
pay  the  duties  on  the  vessels  and  cargoes  on  their  arrival, 
and  sell  them,  on  commission,  to  the  best  advantage,  and 
to  account  for  the  proceeds,  after  deducting  all  advances, 
responsibihties,  losses,  commissions,  &c.  That  J.  &/■  T.  Walden 
were  to  hold  these  vessels  and  their  cargoes,  for  their  indem- 
nity against  all  engagements  and  responsibihties,  incurred 
for  Franklin,  Robinson,  H.  &/■  J.  F.,  and  for  all  expenses, 
&c.  That  the  supposed  amount  of  sales  was  estimated  at 
120,000  dollars,  on  which  J.  Sf-  T.  Walden  were  to  receive  a 
commission  of  5  per  cent,  on  the  net  sales  ;  and  for  advances, 
loans,  and  insurances,  they  were  to  charge  such  interest, 
commission,  and  premium,  as  they  should  be  obliged  to  pay, 
and  upon  all  other  advances  they  were  to  be  allowed  lawful 
interest.  That  pursuant  to  this  agreement,  the  defendants, 
on  the  2d  and  4th  of  January,  1808,  executed  conveyances 
of  the  property  to  J.  Sf  T.  Walden.  That  the  bills  of  sale 
were  absolute  on  the  face  of  them,  but  understood  to  be 
made  for  the  purposes  aforesaid,  and  they  were  so  made 
bona  fide,  not  with  any  view  to  defeat  creditors,  or  for  any 
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fraudulent  purpose;  and  the  defendants  annexed   to  their        1817. 
answer  an  account  current  between  them  and  J.  Sf  T.  PValden,    ^o-x.^-i*... 

to  the  31st  o(  December,  1808.  Hendricks 

The  defendants  Minium  ^  Champlin  put  in  their  answer  rob'iksks. 
on  the  r2th  of  October,  1809,  to  which  were  annexed  sched- 
ules of  their  accounts  and  transactions  with  the  Franklins ; 
and  after  charging  their  advances  and  commission,  according 
to  the  agreement  with  Robinson  ^  Franklins,  they  made  a 
balance  of  359  dollars  and  21  cents  due  to  them  from  Rob- 
inson &f  Franklins.  They  stated  their  transactions  with  U., 
A.  F.  &f  J.  F.,  substantially,  as  set  forth  in  the  answers  of 
the  Franklins,  and  denied  all  fraud  or  collusion,  *&c.,  and  [  *  293  ] 
averred  that  the  assignments  were  made  to  them  bona  fide, 
for  the  purposes  above  mentioned.  That  the  notes  charged 
in  their  account  were  given  for  their  responsibilities  for  Rob- 
inson if  Franklins,  and  for  renewals  of  from  time  to  time, 
&c.  That  the  commissions  were  usual,  and  such  as  the 
Franklins  agreed  to  pay. 

The  defendants  J.  Sf  T.  Walden,  in  their  answer,  filed 
the  12th  of  October,  1809,  stated  particularly  the  transac- 
tions between  them  and  A.  F.  8f  J.  F.,  and  substantially, 
as  contained  in  the  answer  of  the  latter.  They  stated,  also, 
that  on  the  11th  of  February,  1808,  they  borrowed  of  J.  Sf 
E.  Ferris  their  promissory  notes  for  7,000  dollars,  for  the 
Franklins,  for  which-  they  were  to  pay  a  premium  of  two  and 
a  half  per  cent.  That  further  aid  being  necessary  to  meet 
the  expenses  on  the  arrival  of  the  Huntress,  they  borrowed  of 
Benjamin  PeWhis  promissory  notes  for  15,000  dollars.  That 
Benjamin  Pell  &/■  .Sow  held  a  bill  of  exchange,  drawn  by  John 
Frankhn,  and  endorsed  by  Franklin,  Robinson  Sf  Co.,  for 
2,500  j'ounds  sterling,  which  had  been  returned  protested 
for  norr -payment,  and  the  drawer  and  endorsers  made  liable 
for  the  amount.  That  on  the  second  of  March,  1808,  /.  fy 
T.  Wclden  entered  into  an  agreement  with  B.  Pell,  reciting 
that  bq  having  advanced  to  J.  Sf  T.  Walden  his  notes  for 
15,00)'  dollars,  to  be  received  from  time  to  time,  &e.,  they, 
7.  &f  T.  Walden,  therefore,  guaranty  to  him  the  pay- 
ment of  the  said  bill  of  exchange,  to  the  extent  only  of  the 
fund"  which  they  may  have,  on  a  settlement  of  accounts,  due 
to  ^  F.  Sf  J.  F.  That  they,  /.  ^  T.  Walden,  believed  at 
that  ',irae,  that  A.  F.  fy  J.  F.  would  turn  out  to  be  insolvent, 
and  this  guaranty  was  the  only  terms  on  which,  the  loan  was 
obtnined,  and  bv  means  of  which  the  notes  of  Fernis  were 
pai-i  off.  That'they  claimed  of  ^.  F.  Sf  J.  F.  all  that  they, 
/.  -^  T.  Walden,  v/ere  obliged  to  pay  B.  Pell,  in  cor  sequence 
of  this  guaranty.  In  a  schedule  to  their  answer,  they  set 
forth  their  account  with  A.  F.  ^  J.  F.  And  tl  ey  *stated  [  *  294  ] 
Ihit  the  value  of  the  property  assigned  feU  short  of  120,000 
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1817.       dollars,    as  estimated,   wherebp     unless   an  adeqiate  com- 
v-.*-^/--"*.-^  pensation  was  allowed  them,  they  would  be  deprived  of  a 
Hekdkioks    great  part  of  the  consideration  on  which  they  entered  into 
Robinson.     ^^^  agreement    with    the   Franklins;  and    they,   therefore/, 
asked  the  commission  on  the  full  sum  of  120,000  dollars^ 
or  the  usual  mercantile  commissions  on  all  their  transac- 
tions with  the  Franklins,  or  some  other  just  and  reasonable 
compensation. 

In  their  answer  to  the  supplementary  bill,  on  the  18th  of 
June,  1813,  J.  &f  T.  Walden  set  forth  an  account  of  the  sales 
and  disposition  of  the  property,  since  their  answer  to  the 
original  bill,  and  in  a  schedule  annexed,  exhibited  a  particr  > 
ular  account  of  the  result  of  their  trust,  to  the  31st  of  March,, 
1813,  by  which  it  appeared,  that  there  remained  in  their 
liands  13,732  dollars  and  2  cents,  being  the  whole  proceeds 
of  the  property,  and  subject  to  the  payment  of  their  commis- 
sions, which  they  stated  to  be  at  least  6,000  dollars,  and  to  all 
their  responsibilities  incurred  for  the  Franklins;  and  they  : 
stated  that  they  were  ready  to  account,  and  after  being  paid 
what  was  due  to  them,  and  exonerated  from  all  their  respon- 
sibilities,  they  were  ready  to  pay  the  residue  of  the  pro- 
ceeds, &c. 

The  other  defendants  also  filed  their  answers,  and  an- 
swers were  also  put  in  by  the  defendants,  and  by  the  assignees 
of  the  defendants  who  had  become  insolvent,  to  the  supple- 
mental bill,  filed  in  January,  1813. 

The  material  parts  of  the  proofs  and  exhibits  Jii  the  cause 
are  sufficiently  Stated  in  the  opinion  of  the  Court. 

The  cause  came  on  to  be  heard  in  October  last,  and  the 
argument  occupied  the  Court  for  several  successive  days.    ; 

Wells,  Brinkerhoff,  and  Baldwin,  (Hoffman  also,)  for  the 
plaintiff. 

Harison,  T.  A.  Emmet,  and   Colden,  for  the  assignees  oi 
*  295  J      *W.   T.  Robinson,  A.  Franklin,  and    John   Franklin,  and 
Henry  Franklin,  and  in  support  of  the  deed  to  him. 

D.  B.  Ogden,  Harison,  and  T.  A.  Emmet,  for  the  defend- 
ants Minium  ^  Chamylin. 

£rrijin,  and  J.    Radcliff,  for,  the   defendants  J.   Sf   T 

Walden.    . 

•Boyd,  for  the  representatives  of  Pell  fy  Son. 

iaauttiTi  zoth.       The  cause  stood  over  for  consideration   until  this  day 
when  'the  following  opinion  was  delivered  by 
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The  Chancellor.     The  plaintiff  files  his  bill  as  a  judg-        1817. 
ment  creditor  of  fV.  T.  Robinson,  and  of  Abraham  and  John  ^^^-s^-m„^ 
Franklin,  to  set  aside,  as  fraudulent,  certain  conveyances    Hendricks 
of  the  real  estate  of  Abraham  &/■  John  F.  to  Henry  FranMin. 
The  object  of  the  bill  is  also  to  set  aside  certain  assignments 
of  their  personal  estate  to  the  defendants  Minturn  &j-  Cham- 
plin,  and  Jacob  ^   Thomas  Walden,  or  that  those  assignees 
of  the  personal  estate  may  account  for  the  proceeds,  and  that 
the  same  may  be  applied  towards  the  satisfaction  of  the  judg- 
ments of  the  plaintiff. 

The  detail  of  these  transactions,  and  the  number  of  par- 
ties whom  they  necessarily  affected,  and  who  were  called 
before  the  Court,  have  rendered  the  pleadings  uncommonly 
complicated  and  voluminous.  A  great  variety  of  facts,  and 
many  of  them  very  remotely  connected,  have  been  brought 
into  the  history  of  the  case,  and  to  bear  upon  the  points 
which  have  arisen.  Several  of  these  points  are  extremely 
important,  not  only  in  consequence  of  the  amount  of  the 
property  in  question  in  this  case,  but  as  they  bring  into  dis- 
cussion the  relative  rights,  generally,  *of  creditor  and  insol-  [  *  296  ] 
vent  debtor,  in  respect  to  the  control  .and  disposition  of  the 
estate  of  the  latter. 

I  shall  proceed  to  examine  each  point  in  its  orderi,  and 
shall  endeavor  to  do  it  with  all  possible  brevity  and  sim- 
plicity. 

1.  The  first  objection  to  the  suit  is.  that  the  plaintiff,  as 
a  judgment  creditor,  cannot,  singly,  and  without  uniting  the 
other  judgment  creditors  with  him,  sustain  the  bill. 

I  have  no  doubt  that  this  Court  can  and  ought  to  lend  its  '  This  Court 
aid,  whenever  that  aid  becomes  requisite,  to  enforce  a  judg-  ^'"  judgmeru 
ment  at  law,  by  compelling  a  discovery  and  account,  either  creditor,  by 
as  against  the  debtor,  or  as  against  any  third  person,  who  dSvery^  and 
may  have  possessed  himself  of  the  debtor's  property,  and  accomu.against 
placed  it  beyond  the  reach  of  an  execution  at  law.  The  {h,>d^'"°p'erson 
preliminary  step  which  seems  to  be  requii-ed  is,  that  the  who  has  posses- 
judgment  creditor  should  have  made  an  experiment  at  law,  or'"  "'^property, 
and  bound  the  property,  by  actually  suing  out  execution,  and  placed  it 
(Arigell  V.  Draper,  1  Vern.  399. ;  and  see  a  decision  by  Lord  reacTof  exeeu- 
Nottingham,  cited  in  1  P.  Wms.  445.  Stileman  v.  Ashdown,  ''<"i;  bm  the 
2  AiJc.  476.  Shirley  v.  Watts,  3  Atk.  200.)  The  obje.c-  £e'can  have'^ie 
tion,  however,  in  this  case,  is  not  to  want  of  power  in  the  aidoftheCouri, 
Court,  but  that  the  plaintiff  is  not  entitled  to  its  aid,  because  "mexecuUona'i 
he  comes  here  for  himself  alone,  and  does  not  allege  that  he  'a^'- 
issuing  in  behalf  of  himself  and  the  other  creditors.  One  One  creditor 
cieditor  may  undoubtedly  file  a  bill,  in  many  cases,  in  behalf  ■Jj^^beifaif'  '''1 
of  himself  and  all  the  others.  (18  Vesey,  78.  82.)  But  how  himself  andafl 
does  it  appear  that  the  plaintiff  knew,  when  he  filed  his  bill,  [Srs°Mdwhere 
that  there  were  any  other  judgment  creditors?     There  are  one 'judgment 
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1817.      nope  admitted  by  his  bill.     The  doctrine  in  Leigh  v.  'ITiomas, 
v-*— s.^-i»^   (2  Vese,y,  312.)  and  to  which  I  have  been  referred,  is  hot 
Hkndkicks    applicable.     In  that  case,  the  plaintiffs  sued  in   behalf  of 
Robinson,     themselves  and    part   of  the    crew    of  a    vessel,    for   prize 
money ;   and    by  the    bill  itself,   it    appeared,    there    was 
bm  for'himseir  another  part  of  the  cxe-w  equally  entitled   to  receive  from 
aioue,   it  was  the  defendant  a  share  of  the  money,  though  they  were  no 
[  *  297  J       parties  to   the    bill.     It  *was  accordingly  ruled,  upon  de- 
sustained;  it  not  murrer,  that  the  residue  of  the  crew  must  be  joined,  to  have 
Tfere  were  other  a  general  account,  for  otherwise  the  defendant  might  be.: 
creditors,  or  if  obliged  to  account  to  all  tlie  other  creditors  in  succession, 
tiierc  was  rea-  The  bill  here  was  not  only  silent,  but  there  was  no  plea  or 
son  to  believe  answer  in  the  original   suit,  setting  up  any  other  subsistfnff 

their  ludsments    .     ,  ^         m.  i  i-      i  ■       ■  i  n  ^ 

were   satisfied,  judgment.      Inere  was  only  a  disclosure  mcidentally,  and 
y-  '*"  "°'  ^*"^-  for  other  purposes,  that  there  were,  or  had  been,  judgments 
had'  not  taicen  in  favor  of  J.  Sf  N.  Heard,  and  of  J.  Mow  alt ;  and,  in  thc'i 
any  steps  at  law.  suppjgjjjgjjtary  answer,   the  defendants,  against  whom  the-, 
by  issuing  exe-  judgments  Were  rendered,  aver  that  they  were  satisfied  by 
cution;  and,  at  {jjeif  agent,  H.  F.,  who  purchased  them.     It  is  only  the  as- 
parties  concern-  siguecs  of  H.  F.  who  now  say  that  they  were  assigned  over 
l^&ie^ecZan  ^^  ^^'^"^  ^s  part  of  his-estate,  and  as  being  in  full  force.    It 
does  not,  however,  appear,  that  e.xecutions  were  ever  takeni 
out  upon  those  judgments  ;  and  that  step  seems  to  have  been! 
held  necessary,  by  the  cases  .already  referred  to,  before  thisr 
Court  can  aid  the  execution  of  a  judgment  at  law.     If,  how^  j 
ever,  those  judgments  were  to  be  considered  as  unsatisfied,  ^ 
and  the  party  not  too  late  with  this  objection,  it  is  not  ne-^^ 
cessary  to  be  made  in  this  case  ;  for  all  the  parties  that  can 
have   any  concern  in  -those  judgments  are  now  before  the 
Court,  and  as  far  as  those  judgments  may  be  entitled  to  a 
preference,  or  to  a  ratable  distribution  of  the  assets  to  be  i 
procured  by  this  suit,  that  preference  can  be  given,  or  that-, 
distribution  made.     I  am,  however,  inclined   to  think,  for 
reasons  which  will  be  disclosed  hereafter,  that  these  judg^ 
ments  are  not  now  to  be  regarded. 
Conveyances       2.  The  first  important  point,  on  the  merits,  relates  to  the 
hfs'relfeJta°e  Validity  of  the  Sale  of  the  real  estate  of  Abraham  ^.Johv,, 
declared  fraud-  Franklin,  to  Henry  FranMin. 

^rl^^Lr^is       The  house  of  Franklin  fy  Robinson,  and  John  Franklin, 
creditors.  had  Stopped  payment  on.  the  30th  of  December,  1807.   They 

v/ere  seised,  at  that  time,  of  a  real  estate,  worth,  according 
[  *  298  ]  to  their  own  valuation  and  subsequent  sale,  *721,663  dollars, 
subject  to  mortgages  to  219,000  dollars.  On  the  8th  of  Jan-, 
nary  following,  they  sold  to  H.  F.  lands  in  the  state  of  Coiir 
necticut  for  10,000  dollars,  and  which  sum  he  passed  in  his 
accounts  to  their  credit.  Shortly  after  that  sale,  but  how 
soon  after  does  not  appear  precisely,  they  entered  into  an 
agreement  with  him  for  the  sale  of  the  whole  if  their  real 
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estate;  and  in  the  la.ttei  part  of  February  the  parties  pro-        I8n. 
ceeded  to  carry  that  agreement  into  effect,  by   fixing  the    ._^^s,^-^_^ 
price  of  the  lands,  which  was  deemed,  on  each  side,  a  fair    Hendkicks 
and  adequate  one,  and  which  amounted  to  above   ne  sum     robinsom. 
of  721,663  dollars.     On  the  SOih  March,  deeds  were  exe- 
cuted for  several  parcels  of  the  land,  and  on   the  29th  of 
March,  the  agreement  received  its  entire  consummation  by 
the  conveyance  of  the  residue  of  the  lands.     The  convey- 
ances are  all  quit-claim  deeds,  without  any  general  covenant 
or  warranty  of  title ;  and  between  the  first  agreement  to  sell 
and  its  final  execution,  the  FranJdins  had  executed  several 
mortgages  upon  part  of  these  lands  to  their  creditors,  to  the 
amount  of  70,674  dollars  and  51  cents,  which  encumbrances 
were  assumed  by  H.  F.,  and  the  amount  deducted  from  the 
consideration.     The  net  price,  after  deducting  the  amount 
of  all  the  encumbrances,  including  those  created  pending  the 
execution  of  the  contract,  was  431,988  dollars,  49  cents,  and, 
according  to  the  answers  of  the  parties  concerned,  (for  they 
have  not  given  us  any  other  proof  on  the  subject,)  this  price 
was  paid  or  secured  in  the  following  manner : 

(1.)  The  account  of  Henry  against  Abraham  and  John 
Franklin  was  admitted,  which  amounted  to  143,805  dollars, 
43  cents.  The  account  is  contained  in  the  schedule  (A.) 
annexed  to  his  answer,  and  consists  of  endorsements,  of 
bills  of  exchange,  of  notes  lent,  of  the  guaranty  of  debts, 
of  acceptances  of  drafts,  of  the  charge  of  being  surety  in  an 
administration  bond,  of  due  bills  of  the  grantors,  &c.  Some 
of  these  charges  appear,  from  the  account,  to  have  been 
then  due,  some  not  due  ;  some  of  them  to  have  been  *then  1*^299 
in  suit,  and  several  of  them  to  have  arisen  during  the  course 
of  the  negotiation  for  the  sale  of  the  lands.  The  grantors 
state  in  their  answer,  that  when  they  stopped  payment,  the 
actual  and  contingent  demands  of  H.  F.  amounted  to 
120,000  dollars.  This  long  account  iti  the  schedule  (A.)  is 
quite  loose  and  confused,  without  satisfactory  precision  as 
to  dates  and  circumstances,  and  without  any  testimony 
whatever  to  support  any  one  item.  Not  a  paper  is  produced 
which  H.  F.  may  have  been  obliged  to  take  up,  nor  a  voucher 
exhibited  of  any  one  payment.  The  contingent  responsi- 
bilities were  considered  and  liquidated  as  so  much  actual 
debt,  though  there  is  no  proof  that  any  responsibility  was 
ever  incurred.  Thus,  for  instance,  one  item  in  the  account 
is  7,000.  dollars,  the  amount  of  an  administration  bond,  in 
which  Henry  was  surety  for  J.  F.,  but  we  have  no  evidence 
that  there  was  any  breach  of  the  condition  of  that  bond. 

(2.)  The  next  head  of  the  payment  of  the  consideration, 
consists  of  a  naked  promise  of  H.  F.  to  pay  the  grantors, 
in  four  years,  66,400  dollars,  to  be  appropriated  to  the  pay- 
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1817.       ment  of  the  debts  of  certain  confidential  creditors,  whose 

>_.»-s,— ^^  names  and  debts  are  mentioned  in  the  agreement.     These 

Hekdricks    was  no  promise  to  pay  interest  on  that  sum,  and  this  amount 

RoB^ssoN.     °f  *^^  consideration   was,  consequently,  on  a  credit  of  four 

years  without  interest.     Nor  is    there  any  other   evidence 

than  this  agreement,  and  the  answer  of  A.  &f  J.  F.,  of  the 

existence   of  such  confidential  debts,    or   that   notice   was 

ever  given  to  those  creditors  of  this  provision  in  their  favor. 

(3.)  The  remainder  of  the  consideration,  amounting  to 

221,783  dollars,  6  cents,  was  settled,  by  the  giving  of  five 

notes,  payable  in  one,  two,  three,  four  and  five  years,  with 

interest,  but  no  part  of  either  of  these  notes  has  been  paid, 

and  a  small  part  only  of  the  sum  intended  for  the  confiden' 

tial  creditors.     The  whole  of  this  immense  debt,  created  by. 

[  *  300  ]       the  sale  of  the  real  estate,  at  its  fair  value,  was  thus  left  *to 

rest  upon  the  personal  promise  of  Jff.  F.,  without  any  other 

security,  real  or  personal. 

I  cannot  resist  the  impression  that  this  sale  carries,  on 
the  very  face  of  it,  strong  indications  of  fraud,  or,  in  the 
words  of  the  statute,  of  a  "  purpose  and  intent  to  delays 
hinder  or  defraud  creditors."  It  was  made  by  a  mercan- 
tile house,  after  it  had  become  insolvent,  and  was  pressed-* 
by  the  plaintiff  for  his  debt,  and  had  refused  to  give  hetb 
any  satisfactory  statement  of  their  affairs,  and  had,  accord 
ingly,  been  sued.  It  was  not  necessary  to  place  that  prop- 
erty immediately  in  other  hands  to  manage  it  and  to  meet 
the  growing  demands  upon  it.  The  real  estate  was  not 
immediately  expensive  to  keep,  and  did  not  require  those 
prompt  and  heavy  expenditures  incident  to  the  possession  of 
their  mercantile  capital.  It  was  not  a  sale  safe  for  them- 
selves or  the  creditors,  or  calculated  to  be  soon,  and  exten- 
sively, .useful  to  either.  The  necessary  inference  seems  to 
be,  that  it  was  a  sale  in  trust,  and  for  the  purpose  of  placing 
the  property  beyond  the  reach  of  creditors.  It  is  contrary 
to  the  ordinary  course  of  dealing,  and  repugnant  to  the 
maxims  of  common  prudence,  to  alienate  such  an  iramenfe 
real  estate,  without  payment  or  security.-  A  case  of  such  a  sale 
on  such  terms,  and  at  the  same  time  absolute  and  bonajidei 
is  without  example.  Admitting  the  account  exhibited  by  the 
purchaser  to  be  just  and  true,  (and  this  is  a  concession 
which  he  is  not  entitled  to  ask  without  having  made  some 
effort  to  prove  his  account,)  is  It  probable  that  a  vendor  sell- 
ing his  real  property  in  good  faith,  and  for  a  fair  price,  w  juld 
be  content  with  a  naked  promise  to  pay  in  four  years,  and 
without  interest,  such  an  amount  of  the  consideration  aS 
66,400  dollars }  Or  if  he  might  acquiesce  in  this,  because 
he  was  acting  only  as  a  trustee  for  certain  favorite  creditors, 
when  the  absence  of  self-interest  might  leave  him  to  be  more 
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indulgent,  can  we  suppose  that  he  would  submit  voluntarily,        iqii 
and  without  any  pressing  necessity,  *to  leave  another  part  -_»^s,— >^ 
of  the  consideration  amounting  to  221,783  dollars,  without  any    Hendricks 
other  security  than  simple  promissory  notes,  payable  on  long     rob/^jo, 
credit?  Andallthisextravagantcredit wasgiventoamerchant,       r#Q)i  i 
in  most  precarious  times,  who  was  in  the  habit  (as  appears       '^       ■■     ' 
from  his  own  accounts)  of  almost  daily  lending  and  sporting 
with  his  responsibihties  and  credit,  to  an  unlimited  extent, 
and  who  was,  afterwards,  involved  in  bankruptcy,  without 
ever  paying  a  single  cent  upbn  these  notes  !    I  am  induced  to 
conclude  that  it  would  violate  the  dictates  of  common  sense, 
and  equally  offend  the  most  popular,   as  well  as  the  most 
enlightened  sense  of  justice,  to  admit  such  a  transaction, 
under  all  its  attending  circumstances,  to  hold  the  character 
of  a  fair,  honest,  absolute  sale,  without  any  secret  trust,  or 
without  any  views  hostile  to  the  rights  of  the  creditor. 

It  is,  indeed,  true,  that  the  purchaser  and  the  vendors  say, 
that  this  was  an  honest  and  bona  fide  sale  ;  but  do  not  the 
facts,  which  they  all  admit,  outweigh  the  declaration  ?  And 
can  a  mere  assertion  be  compared  to  the  unequivocal  lan- 
guage of  the  facts,  and  the  necessary  inference  of  law  ? 
1  The  conduct  of  the  parties,  in  other  transactions,  con- 
cerning the  disposition  of  their  property,  seems  to  show,  that 
M.  F.  was  a  mere  agent  or  trustee  of  the  grantors,  for  the  se- 
curity and  deposit  of  their  property.  On  these  questions  of 
fraud,  all  the  circumstances,  in  respect  to  the  dealings  of 
the  parties,  are  to  be  considered,  and  will  assist  in  forming 
a  just  and  accurate  conclusion,  especially  if  those  dealings 
are  connected  with  the  complicated  movements  of  one  en- 
tire concern.     Quce  tingula  non  prosunt  junata  juvant. 

The  grantors  admit,  that  they,  afterwards,  agreed  with 
H.  F.  that  he  should  have  credit  on  his  notes,  for  debts  due 
from  them  on  judgments,  in  proportion  as  he  might  obtain 
or  extinguish  them  ;  and  he  made  some  unsuccessful  *efforts  *  302  ] 
with  the  plaintiff  to  settle  his  debt.  It  is  further  admitted, 
that  after  the  purchase  and  the  creation  of  this  enormous 
debt  of  H.  F.,  resting  on  his  naked  promise,  and  after  the 
extinguishment  of  all  his  demands  and  responsibihties,  actual 
and  contingent,  the  grantors,  on  the  26th  of  April,  1808, 
gave  him  four  notes  against  Minturn  If  ChampUn,  to  the 
amount  of  7,532  dollars  and  33  cents,  and  which  sum,  when 
received,  (as  it  was  subsequently.)  he  was  to  give  them  credit 
for  on  account.  But  on  v/hat  account  was  he  to  credit  this 
money,  when,  only  a  few  weeks  before,  all  his  demands  had 
been  satisfied,  and  he  had  become  a  debtor  to  thera,  to  near 
300,000  dollars  ?  So,  again,  the  grantors,  as  well  as  H.  F., 
admit,  that  on  the  7th  of  June,  1808,  he  received  of  A^.  H. 
851  dollars  of  their  property,  for  which  he  gave  them  credit. 
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1817.  One  would  naturally  suppose,  from  these  facts,  that,  instead 
v^*i>-N^-.»i^  of  being  the  debtor  to  such  an  enormous  amount,  after  all 
Hendricks  possible  demands  of  his  had  been  silenced,  that  he  continued 
RowMsoK  '■eally  a  creditor,  and  was  under  constant  alarm,  and  induced 
to  exercise  uncommon  vigilance  for  the  security  of  himself 
There  are  several  other  very  unaccountable  facts  in  this  case. 
The  grantors  say,  and  H.  F.  agrees  with  them  in  the  fact, 
that  since  they  stopped  payment,  he  had  been  making  ad- 
vances and  payments  to  them  to  the  amount  of  .33,000  doU 
lars,  and  was  constantly  supplying  their  necessary  wants, 
and  that  this, amount  of  charge  was  distinct  from  the  conr 
sideration  of  the  sale  ;  that  is,  it  was  distinct  from  every  kind 
of  demand,  down  to  the  29th  of  March,  1808,  which  de- 
mands went  to  swell  the  account  of  H.  F.  to  143,803  dol- 
lars and  43  cents,  and  which  were  all  absorbed  in  the  con- 
sideration of  the  sale.  But  it  is  further  admitted,  that  on  the 
3d  of  April,  only  Jive  days  after  the  completion  of  the  sale,  the 
grantors  gave  H.  F.  an  order  on  Minturn  ^  Champlin,  for  the' 
unascertained  balance  that  might  be  coming  from  the  assign- 
[  *  303  ]  ment  of  the  *ships  and  cargoes,  which  had  been  made  to  them; 
and  for  that  sale  of  that  balance,  they  were  content  to  receive, 
and  did  receive,  his  notes,  payable  in  one,  two  and  three  years, 
for  45,000  dollars.  This  was  an  astonishing  instance, of 
accumulated  credit.  The  sale  was,  however,  rescinded,  by 
mutual  consent,  a  year  afterwards,  when  the  grantors  found 
it  to  be  an  obstacle  in  the  way  of  their  arrangements  with 
M.  fy  C.  respecting  that  residuary  interest,  over  which  they 
still  acted  as  owners.  The  grantors  did,  also,  on  the  same 
3d  of  April,  1808,  sell  to  H.  F.  the  unascertained  bal- 
ance that  might  be  coming  to  them,  under  t-heir  assignments 
of  ships  and  cargoes  to  J.  Sf  T.  W.  Here,  also,  they  took 
in  payment  his  notes,  for  this  computed  balance,  to  21,00Q 
dollars,  payable  in  one,  two,  and  three  years.  These  notes 
were  without  interest,  and  so  probably  were  those  given  for 
the  balance  in  the  hands  of  M.  Sf  C,  though  it  could  not 
have  been  known  but  that  those  balances  might  speedily  be 
paid.  Here  were,  then,  new  sales  to  H.  F.  following  close 
upon  the  other,  and  new  credit  given  to  him,  to  66,000 
dollars,  in  a  very  heedless  and  extraordinary  manner,  by  his 
single  notes,  payable  at  distant  periods,  without  interest ! 

Henry  F.  claims,  through  his  assignees,  the  judgments 
of  the  Heards,  and  of  Mowatt,  and  of  the  Millers,  against 
the  grantors  ;  but  here  the  grantors  avow  his  agency  in 
buying  in  those  judgments,  and  declare  that  they  were  safis- 
fied  by  him  as  their  agent.  How  can  we  possibly  conclude 
otherwise,  from  a  combined  view  of  all  these  circumstances, 
than  that  Henry  F.  acted,  throughout,  as  the  agent,  or  trustee", 
ct  the  grantors  ;  and  that  the  sale  of  the  whole  real  estate 
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was  made  purposely  to  cover  the  property,  and  protec    it        1817. 
Irom  the  process  of  creditors  ? 

I  am,  therefore,  of  opinion,  that  these  conveyances  ought 
to  be  declared  fraudulent  and  void. 

3.  The  next  point  is,  whether  the  assignment  of  the  ships 
Manhattan  and  Milwood,  and  their  cargoes,  by  A.  &f  *J.  F.       r  #  304  ] 
to  M.   if  C.  were  fraudulent,  or  valid  assignments;  and  if 
valid,  then  upon  what  principles  shall  the  assignees  be  held 
to  account  ? 

These  assignments  were  made  on  the  day  that  the  Frank-      Assignments 
lins  stopped  payment.     The  avowed    object    was    security  pJrsmli  prop- 
and  indemnity  for  advances  and  responsibilities,  which  had  eriy  to  a  par- 
been  made,  or  which  might  thereafter  be  incurred.     The  tl^j'j'/Xfc": 
deeds  stated  that  M.  Sf  C.  had  made  sundry  advances  and  cumstances va] 
engagements  for  the  grantors ;  and  this   is  so  declared  in  '^" 
the  answers  of  all  the  parties  to  the  assignments,  and  proved 
by  Stansbury  and  the  other  witnesses  for  these  defendants, 
who,  taken  together,  prove  the  whole  substance  of  the  an- 
swer.    The  answer  of  M.  &/■    C.  states,  that  the  notes  in 
schedule  (A.)  were  given  for,  or  in  consequence  of  respon- 
sibiHties  incurred  before  the  assignment ;  but  I  do  not  find 
that  the  proof  explicitly  establishes  this.     The  clear  existing 
responsibilities,  when  the  assignments  were  made,  were  the 
contingent  security  to  one  of  the  banks  for  40,000  dollars ; 
the  respondentia  bond  for  a  loan  of  80,000  dollars,  borrowed 
jointly  with  the  grantors,  on  the  cargo  of  the  Manhattan,  then 
on  a  voyage  to  and  from  Batavia ;   the  engagement  to  meet 
the  drafts  of  the  supercargo  on  that  voyage,  which,  as  it  af- 
terwards appeared,  amounted  to  72,575  dollars,  50  cents ; 
and  the  engagement  to  pay,  on  behalf  of  the  grantors,  the 
bills  of  Brown  Sf  Co.,  oi  Bordeaux,  one  of  which  they  after- 
wards accepted  to  the  amount  of  6,477  dollars,  87  cents. 

These  existing  engagements  were  sufficient  to  justify  the 
call  upon  the  falling  house  of  the  Franklins,  for  the  assignment 
of  property  in  pledge;  and  under  the  peculiar  situation  of 
affairs  at  that  time,  it  would  have  been  difficult  to  have  meas- 
ured, with  mucn  precision,  the  necessary  extent  of  the  pledge. 
The  circumstances  under  which  these  assignments  were 
made,  are  not  to  be  overlooked  when  we  are  considering 
their  character  and  effect.  One  of  the  ships  and  cargoes 
was  owned  by  M.  &r  C.  jointly  *with  the  Franklins.  That  [  *  305  ! 
house  had,  at  the  time,  stopped  payment.  A  general  em- 
bargo had  just  been  laid,  which  was  indefinite  in  point  of 
time,  and  the  reasons  upon  which  it  was  understood  to  be 
supported,  gave  the  public  ground  to  presume,  that  the  for- 
eign commerce  of  the  country  was  to  undergo  a  long  sus- 
pension. The  event  justified  the  anticipation,  for  the  em- 
bargo was  continued  with  unrelaxed  severity  for  near  eighteen 
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1817.  months.  What  were  the  Franklins  to  do,  in  such  a  new 
v_^-v,,— «i_^  and  distressing  state  of  things,  with .  their  East  India  ships 
Hendricks  and  cargoes  daily  e.xpected  ?  By  stopping  payment,  they  had 
Robinson,  avowed,  if  not  an  irredeemable  insolvency,  yet,  at  least,  an 
absolute  disability  to  prosecute  business,  and  their  credit 
was  prostrate.  They  were  not,  therefore,  able  to  meet  the 
growing  and  heavy  expenses  which  such  arrivals,  under  the 
pressure  of  the  embargo,  would  necessarily  call  for.  The 
property  must  have  been  abandoned  and  sacrificed,  or  con 
fided  to  the  hands  of  other  houses  which  had  funds  and  credit 
adequate  to  the  exigency  of  the  case.  The  state  of  busi- 
ness arising  from  foreign  commerce  was  excessively  pen, 
plexed  and  alarmfng,  and  expedients  were  then  allowably 
which,  perhaps,  no  other  state  of  things  could  require,  and 
which  ought  to  be  regarded  with  an  indulgent  eye,  in  refer- 
ence to  that  crisis.  I  have  no  doubt  that  the  assignment  of 
the  Manhattan  and  her  cargo  was  justified  under  the  then 
state  of  things,  without  any  other  existing  responsibilities 
than  what  must  necessarily  have  fallen  upon  M.  8f  d,  in 
consequence  of  their  joint  interest  in  that  property.  It  would 
equally  have  been  the  dictate  of  necessity  and  a  sound  dis- 
cretion, without  reference  to  the  extent  of  their  demands 
upon  the  Franklins,  to  have  assigned  the  Milwood  and  her 
cargo  to  M.  fy  C,  or  to  some  other  house  equally  compe- 
tent,  by  its  credit  and  resources,  to  hold  and  manage  the 
property,  as  trustees,  for  whomsoever  it  might  eventually 
concern. 
[*306]  *It  is  not  necessary,  however,  to  place  the  case  on  this 

ground,  for  the  existing  responsibilities  were,  of  themselves, 
a  valid  consideration  for  the  assignments ;  but  it  appears  to 
me,  that  if  there  had  been  no  existing  engagement  or  debt 
whatever,  the  Franklins  had  a  right  to  have  assigned  over 
the  ships  and  cargoes  to  M.  ^  C.  in  trust,  and,  upon  terms 
that  were  honest  and  fair,  to  sell  the  same,  and,  as  agents  or 
factors,  to  indemnify  themselves  for  the  general  balance  of 
their  account,  or  for  advances  and  respoiisibilities  thereafter 
to  arise.  We  have  no  bankrupt  system  to  control  the  acts  of 
the  insolvent  merchant,  and  in  the  absence  of  all  legal  liens, 
he  may  make  such  an  assignment  as  I  have  suggested,  pro- 
vided it  bears  the  marks  of  a  reasonable  discretion,  and  there 
is  perfect  candor  and  honesty  in  the  intention.  The  cred- 
itor cannot  interfere  and  control  the  disposition  of  the  prop- 
erty, until  he  has  created  a  lien  by  process  of  law,  or  without 
application  to  this  Court,  which  will  make  the  trustee  duly 
account  for  the  surplus,  which  may  be  stayed  in  his  hands) 
this  Court  will  also  make  him,  as  well  as  the  debtor,  answer- 
able for  any  want  of  integrity  in  the  whole  proceeding.  , 
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I  cannot  entertain  a  doubt  that  the  assignments  in  ques-        1817. 
tioii  were  well  and  bona  fide  made.     There  were  large  ex-  >_^.-^^-^,^ 
isting  responsibilities,  affording  sufficient  aliment  to  support    Hendricks 
the  assignments.     Those  responsibilities  were  changing  every     RoB^^isoK. 
day,  by  reason  of  the  rapidity  and  busy  circulation  of  com- 
mercial paper.     Nor  do  I  doubt,  from  the  fact  of  the  admis-  ^JS^'rVp'; 
■iions  of  all  parties,  and  from  the  testimony  of  their  clerk,  erty  bya  deht- 
that  the  notes  of  M.  ^  C,  of  a  date  immediately  subsequent  °,>cu"m's"anc™"' 
to  the  assignments,  were  only  a  continuance,  under  new  and    who  has 
shapes  and  renewals,  of  the  prior  engagements.     Indemnity  ^"Pf^fg  j^^"^' 
is  a  good  consideration  within  the  statute  of  frauds  ;   (1  Burr,  a     'pa"icuiar 
474.)  and  I  consider  it  to  be  a  principle  clearly  settled,  that  fj;?^'"'  claims 
a  debtor,  in  failing  circumstances,  may  prefer  one  creditor  to  and°   cngage- 
another,  and  assign  to  *him  part  of  his  property  in  trust  to       [  *  307  J 
pay  the  debt.     An  examination  of  a  few  cases  will  leave  no  ™™ts,  as  well 
doubt  of  the  existence  of  this  rule.     Lord  Holt,  in  Hopkins  vances^and  re- 
V.  Grey,  (7  Mod.  139.)  recognized  the  right  of  a  debtor  in  sponsiwiuies,  if 
insolvent  circumstances  to  prefer  one  creditor  to  another,  as  ^d^under  cir- 
a  right  then  well  known,  and  in  daily  use ;  and  the  modern  cumsiances 

°    /■  ii      1   1  i-  f -i  which  leave  no 

cases  frequently  take  notice  ot  it.  doubt    of  the 

It  was  decided  by  the  K.  B.,  in  Estwick  v.  Cailland,  (5  honesty  and 
■Term,  420.)  that  if  ,a  person,  having  several  creditors,  con-  transTcticn,wiii 
vey,  by  deed,  the  legal  interest  in  part  of  his  real  and  per-  '9^  deemed  vai 
sonal  estate  to  a  trustee,  in  trust,  (after  deducting  the  ex- 
penses of  the  trust,)  out  of  the  rents  and  profits  to  pay  half 
the  surplus  to  the  grantor  for  his  own  use,  and  the  residue 
among  certain  creditors  named  in  a  schedule,  without  any  in- 
tention of  fraudulently  delaying  the  creditors  hot  named,  in 
obtaining  their  demand,  the  deed  is  vahd  in  law.  The  debt 
of  the  creditor  who  called  the  deed  in  question  existed  long 
before  the  deed,  but  no  suit-had  then  been  commenced.  The 
Only  question  raised  at  the  trial  was,  whether  the  deed  was  void 
under  the  13th  Eliz.,  as  being  made  to  delay,  hinder  and  de- 
fraud creditors.  It  was  decided,  that  there  was  no  fraud  in 
the  case  ;  and  Lord  Kenyan  said,  and  the  other  judges  con- 
curred in  the  opinion,  that  it  was  neither  illegal  nor  immoral 
to  prefer  one  set  of  creditors  to  another.  The  deed  was  good 
as  far  as  the  creditors  in  the  schedule  were  concerned ;  and  it 
was  intimated,  that  after  the  schedule  debts  were  satisfied, 
equity  would  probably  direct  the  surplus  towards  satisfying 
the  other  creditors.  So,  in  Nunn  v.  Willsmore,  (8  Term,  521 .) 
the  grantor  conveyed  the  lease  of  a  farm,  and  all  his  effects 
and  debts,  to  trustees,  in  consideration  of  a  sum  to  be  paid  by 
one  of  them,  in  trust,  to  dispose  of  the  property,  and  out  of 
the  proceeds  to  reimburse  the  trustee  the  sum  advanced,  and 
the  other  demands  of  the  trustee,  and  then  t(?  payswcA  of  his 
debts  as  the  trustees  should,  in  their  discretion,  think  proper,  and 
the  surplus  to  be  held  *for  the  use  of  his  wife.  This  deed  was  [  *  308  1 
Vol.  IL  31  241 


308  CASKS  IN  CHANCERY. 

1817.  ^^^^  good  within  the  13th  of  Eliz. ;  that  it  was  neither  fraud- 
<^^^~~,^^',^^  ulent  in  fact,  nor  voluntary,  from  which  the  law  infers  fraud 
Hekdricks  and  that,  putting  the  bankrupt  laws  out  of  the  case,  a  debtor 
TioBi^Kso.v  '^^y  ^^s'gn  ^11  '^is  effects  for  the  benefit  of  particular  credi- 
tors. So,  again,  in  Meux\.  Howell,  (4  East,  1.)  after  a 
creditor  had  distrained  for  rent,  the  debtor  confessed  judg- 
ment to  another  creditor,  with  a  view  to  cover,  and  make  a 
ratable  distribution  of  his  property  among  all  his  creditors. 
This  judgment  being  in  fact  bona  fide,  and  upon  good  con 
sideration,  was  held  not  to  be  fraudulent  within  the  statute ; 
and  Lord  Ellcnborougk  said,  that  it  was  not  every  feoffment, 
judgment,  &c.,  that  may  have  the  effect  of  delaying  or  hin- 
dering creditors,  that  is  fraudulent  within  the  statute.  This 
is  the  effect,  pro  tanto,  of  every  assignment  that  could  be 
made  by  one  who  has  creditors.  Every  assignment  of  a 
man's  property,  how^ever  good  and  honest  the  consideration, 
must  diminish  the  fund  out  of  which  satisfaction  is  to  be 
made  to  his  creditors.  But  the  feoffment,  &c.  must  be 
■  devised  of  malice  and  fraud,  to  bring  it  within  the  statute. 
The  object  of  the  statute  was  to  prevent  deeds,  &c.,  fraudu- 
lent in  their  inception  and  intention,  and  not  merely  such  as, 
in  their  effect,  might  delay  or  hinder  other  creditors. 

The  same  doctrine  has  been  frequently  recognized  by  fhe 
Supreme  Courts  of  this  state  ;  (3  Johns.  Rep.  84.  5  Johns 
Rep.  344.)  it  is  also  admitted  in  the  Courts  of  equity. 
(Small  V.  Dudley,  2  P.  Wms.  427.  Cock  v.  Goodfellow,  10 
Mod.  489.  Phoenix  v.  Assignees  of  Ingraham,  5  Johns. 
.  Rep.  412.  426,  427.)  Nor  is  an  assignment,  if  honestly 
made,  bad,  though  made  to  secure  against  future,  as  well  as 
present,  responsibilities.  It  is  altogether  a  question  of  in- 
tention, and  if  that  be  free  from  fraud,  the  assignment  is 
not  void  within  the  statute.  It  was  accordingly  said,  by  the 
Supreme  Court  of  the  United  States,  in  the  case  of  the 
^*309]  United  States  v.  Hooe,  (3  Crunch,  73.)  that  *"  it  is  not  in 
itself  exceptionable  that  property  should  be  bound  for  future 
advances.  It  may,  indeed,  be  converted  to  improper  pur- 
poses, but  it  is  not  positively  inadmissible.  It  is  frequent 
for  a  person  who  expects  to  become  more  considerably  in- 
debted, to  mortgage  property  to  his  creditor,  as  a  security 
for  debts  to  be  contracted,  as  well  as  for  that  which  is  al- 
ready due."  The  same  doctrine  was  afterwards  established 
by  the  same  Court,  in  Chirras  v.  Caig,  (7  Cr,anch,  34.)  and 
a  mortgage  was  held  to  secure  debts  contracted  afterwards, 
on  account  of  prior  advances  or  liabilities.  This  is  not  a 
new  doctrine.  It  depends  upon  the  circumstances  of  the 
case,  how  far  a  subject  pledged  for  a  debt  may  be  considered 
as  a  security  for  further  loans.  This  is  the  amount  of  the 
language  of  the  master  of  the  rolls,  in  Jones  v.  Smith ;  (2 
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Fesey,iun.  372.)  and  in  Demainbray  v.  Metcalfe,  (2  Vern.  i3l7. 
698.)  this  extension  of  the  security  was  admitted.  The  v^i^-^^/— .^.^ 
plaintiff,  in  that  case,  pawned  jewels  to  K.  for  110/.,  to  be  Hendricks 
redeemed  in  one  year.  K.  delivered  them  to  the  defendant  rob)^,,,^ 
as  a  pledge  for  200/.,  and  afterwards  borrowed  88/.  of  the 
defendant,  on  notes.  The  chancellor  held,  that  as  the  de- 
fendant lent,  as  well  the  88/.  as  the  200/.,  on  the  security  of 
the  pledge,  though  he  took  notes  for  the  last  loan,  the  plain- 
tiff could  not  redeem,  without  paying  all  that  was  due  to 
the  defendant.  Without  meaning  to  sanction  this  case,  in 
all  its  extent,  it  is  sufficient  to.show  the  existence  of  a  rule 
which  the  Court  is  competent  to  tolerate.  We  cannot  but 
perceive  the  fitness  of  its  application  to  this  case,  in  which 
the  debtor  had  the  most  powerful  and  justifiable  induce- 
ments, in  the  then  state  of  things,  to  assign  his  FMst  India 
ships  and  cargoes,  not  merely  to  indemnify  against  present, 
but  to  provide  against  future  advances,  and  to  give  the  as- 
signees a  lien  for  the  general  balance  of  their  account.  It 
was  admitted,  in  Green  v.  Farmer,  (4  Burr.  2214.  1  Blade. 
Rep.  651.)  that  a  factor  has  a  lien  for  his  general  balance. 
When  the  present  assignments  were  made,  no  legal  lien  ex- 
isted, *nor  was  a  suit  commenced  ;  and  it  is  not  true,  as  our  [  *310  ] 
law  now  stands,  that  the  debtor  who  stops  payment,  is 
thereby  absolutely  disabled  from  making  a  disposition  of 
fpersonal  property  upon  the  terms  of  these  assignments. 
There  is  no  such  absolute  disability  going  to  every  assign- 
ment, however  honest  the  motive,  or  provident  the  act,  or 
(icogent  the  necessity. 

'I  am,  accordingly,  of  opinion,  that  these  were  fair  and 
valid  assignments,  for  purposes  authorized  by  law  ;  and  the 
next  and  only  inquiry  is,  whether  there  is  any  surplus  which 
this  Court  ought  to  direct  towards  the  satisftiction  of  plain- 
tiff's debt. 

4.  M.  Sf  C.  took  possession  of  the  ships  and  cargoes  when 
they  arrived,  and  the  same  not  being  redeemed  within  three 
•months,  according  to  the  proviso  in  the  deeds  of  assignment, 
the  legal  title  to  the  property  became  absolute.  The  as- 
signees continued  to  bear  all  the  expenses,  and  make  all  the 
disbursements  which  the  entry  and  safe  keeping  of  the  prop- 
erty required.  These  charges  were  exceedingly  heavy, 
amounting  to  upwards  of  167,000  dollars.  The  difficulties, 
with  regard  to  this  property,  were  great  and  increasing,  owing 
to  the  interdiction  of  commerce.  The  cargoes  were  princi- 
pally intended,  not  for  home  consumption,  where  the  de- 
mand was  not  sufficient,  but  for  the  European  market.  At 
last,  in  March,  1809,  the  grantees  sold  the  ship. Manhattan, 
with  the  approbation  of  the  Franklins,  and  in  April  follow- 
ing, they  became,  themselves,  the  purchasers  of  what  may 
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1817.       ^^  termed  the  equity  of  redemption  in  the  other  ship,  and  m 
N^^-s,,-^^  the  cargoes,  by  an  arrangement  between  them  and  the  Franlc 
Hesdricks    lins  as  to  the  price.     M.  &/■    C,  and  the  Franklins,  say,  thai 
RoBrisoN.     *^*'  ''"'^  °^  ^^^  agreement  for  the  sale  of  the  cargoes  was  in 
June,  but  the  witnesses  say  it  was  in  April,  1809.     I  am 
entirely  satisfied  that  the  true  time  was  Aprils  and  that  the 
parties  have  named  June  by  mistake,  though  it   does  not 
strike  me  as  very  material  which  was,  in  fact,  the  true  dale. 
[  *  311  ]       The  merits  *do  not  turn  upon  such  a  circumstance.     As  the 
grantors  had  become  confessedly  insolvent,  without  any  hope 
of  being  able  to  redeem  the  property,  and  as  the  prices 
agreed  on  between  the  Franklins  and  M.  &f  C.  were  un- 
doubtedly a  fair  and  reasonable  valuation  of  the  Milwood 
and  the  cargoes,  I  see  no  objection  to  the  arrangement  which 
was  made.     The  small,  trifling  retail  of,  comparatively,  a 
very  small  part  of  the  cargoes,  at  something  of  an  advance 
price,  I  do  not  think  deserving  of  much  weight,  in  forming 
A  creditor  to  an  Opinion  of  the  reasonableness  and  integrity  of  the  sale  of 
oX"  assigned  ^^^  ^^ole  Cargoes.     M.  &f  C.  had  an  undoubted  right  to  sell 
property  as  se-  the  Cargoes,  for  the  purpose  of  indemnity  and    payment. 
vances  and  ^k-  That  right  was  given   them  .by  the   deeds   of   assignment, 
spoiisibiiities,     and  the  only  question  that  can   be  made  is,  whether  they 
mclit  t^at^i^'i^he  ^ould  not  themselves  become  the  purchasers,  by  accepting 
property    was  a  release  for  a  valuable  consideration,  or,  w^hat  is  the  same 
wUhii/t''clrTaln  ^^ing,  in  this  case,  by  the  subsequent  assent  ofthe  grantors, 
lime,  the  assign-  founded  on  a  fair  and  adequate  valuation.     I  see  no  objec 
pay'a'nd'indem-  ''O"  *<^  *^'^  measure,  provided  it  does  not  interfere  with  any 
nify      himself,  legal  or  equitable  hen  belonging  to  others,  and  provided  it 
ex pTrat?on ofthe  ^^  done  in  good  faith,  without  any  views  injurious  to  the 
time     limited,  claims  of  Creditors.     The  only  question  that  can  arise  is, 
forhuiemnUy^  Was  the  release  of  this  residuary  interest  honest,  and  for  a 
and  may,  with  fair  price?     The  Franklins,  who  were  the  cestui  que  trusts, 
AeiAm^ke°coml  ^^^  "ot  Calling  in  question  the  purchase  from  them  by  their 
iiie    purchaser  own  trustee,  and  even  if  they  were  plaintiffs,  it  would  not 
.■I'rTe'^'  equii°a-  necessarily  follow  that  they  could  set  aside  the  purchase ; 
bic  or  residua-  for  it  is  Well  Settled,  (as  I  had  occasion  lately  to  examine  in 
die  cic'Mor'at''a  the  case  of  Davoue  v.  Fanning,f)  that  a  trustee  may,  under 
fair  and    ade-  certain  circumstanccs,  purchase    from  his  cestui  que   tryst. 
and'^suclrpur-  There  was  no  trust  created  by  the  assignments  in  favor  of  any 
chase,  if  made  third  person.    The  plaintiff",  as  a  creditor,  is  not  entitled  to  in 
wi"hont'  \iCTt  terfere  with  the  purchase,  except  upon  the  ground  of  fraud, 
[  *  312  ]       or  because  he  had  acquired  some  legal  or  equitable  *title  to 
to  injnre  or  de-  the  property,  prior  to  the  sale.     We  will  now  see  whether 
creditors  "wHi  ^^7  such  pretension  to  title  be  well  founded. 
be   valid,   not       The  plaintiff"  had  issued  execution  on  his  judgments  al 
deiiUrfo'r"cLtf  law,  the  6th  of  February,  1809,  and,  on  the  day  follovving 
que  trust,  but  the  sheriff"  called  on  M.  &f  C,  and  showed  the  executions 

against  all  other 

persons.  t  Ante,  p.  252. 
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and  asked  for  the  property  of  tlie  FrankUns  in  their  posses-        181 1 
sion.     I    cannot   see    upon    what  principle  the    executions  ---^^n^^^-^ 
affected  or  touched  the  residuary  equiteible  interest  of  the     Hkndricks 
Franklins,  in  the  property  which  had  been  assigned.     The     roeinson. 
legal  title  had  become  absolute  in  M.  fy    C,  and  a  mere 
equity  is  not  within  the  reach  of  process  at  law.     I  do  not  equitable  i'mer- 
know  of  any  case  in  which  a  Court  of  equity  has  considered  ?si  of  adebioi 
an  execution  at  law  as  binding  an  equitable  right.     The  s?gued''i^'secG- 
idea  is  altogether  inadmissible.     If  the  execution  cannot  sell,  '''y  Z^^!'"'"  ^^ 
there  is  no  reason  why  it  should  affect  or  bind  a  mere  equity,  cess  at  lawP/or 
and  the  doctrine  would  be  equally  inconvenient  and  absurd,  bound  by  exe- 
The  party's  only  remedy,  if  he  wishes  to  prevent  the  assign- 
ment or  release  of  a  chose  in  action,  is  by  application  to 
this  Court;  and  without  such  aid,  the  validity  of  the  trans- 
fer will  depend  entirely  upon  the  question  of  consideration 
and  fraud. 

The  suing  out  of  an  execution  is  not,  perhaps,  sufficient,     The      mere 
of  itself,  and  without  some  further  act,  to  stop  the  alienation  e"eaii°oi  °doe" 
of  even  a  legal  interest,  or  of  the  goods  and  chattels  of  the  not    create   a 
debtor,  for  a  valuable  consideration,  to  a  stranger  to  the  ex-  'j^j  °"i,afteis- 
ecution.     A  seizure,  a  taking  into  possession,  an  inventory,  but  there'  must 
or  some  other  act,  amounting  to  what  is  understood  by  an  f/,,..?"   oT'the 
actual' Ze vying-  of  the  execution,  is  requisite,  as  I  am  inchned  execution,     to 
to  think,  to  create  a  bar  to  a  subsequent  bona  Jide  sale.     The  a^^s^ubsequem 
words  of  the  statute  are,  that  no  execution  shall  bind  the  tona/ide  sale. 
property  of  the  goods  but  fropi  the  delivery  to  the  sheriff, 
and  it  does  not  appear  to  have  fixed  upon  that  period  as 
absolutely  binding  the  goods  under  all  circumstances,  but 
only  that  the  Ken  shall  not  be  carried /ur^Ae?-  back  than  that 
period.     In  the  case  of  Lowthal  v.  Tonkins,  (1740.  2  Eq. 
Cas.  Air.  380.  pi.    14.)  *the  question   came  before  Lord       [  *  313  | 
Hardwicke,  how  far  an  alienation  of  goods,  by  the  debtor, 
subsequent  to  the-  delivery  of  the  execution  to  the  sheriff, 
was  valid,  and  his  opinion  clearly  was,  that  it  was  not  neces- 
sarily void.     He  observed,  that  neither  before  nor  since  the     The  property 
statute  "of  frauds,  was  the  property  of  the  goods  altered,  but  ™  go"''?  '^  •"'] 

1  .        I         1    <•       1  •i'"  •  .       rr.,       changed      until 

contmued  m  the  defendant,  untu  e.xecution  executed.     The  the    exe<   ■ 
meaning  of  the  statute  was,  that  after  the  writ  was  delivered  «''«="'^'*- 
to  the  sheriff,  if  the  defendant  made  an  assignment  of  his 
goods,  unless  in  market  overt,  the  sheriff  might  take  them. 

It  appears  to  me,  therefore,  upon  a  consideration  of  all 
the  facts,  that  M..8f  C.  are  accountable  only  for  the  proceeds 
of  the  property  assigned,  according  to  the  price  of  sale  agreed 
upon  between  the  parties ;  and,  for  the  same  reason,  they 
are  entitled  to  the  commissions  which  were  agreed  to  be 
allowed  them.  This  was  a  question  entirely  between  the 
parties  to  the  assignments ;  they  were  competent  to  settle 
the  compensation  upon  fair  and  reasonable  terms  ;  the  cred- 
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1817.       itors  of  the  FranMins  have  nothing  to  do  with  that  allow 
v.^^-v^«»_^  ance,  any  further  than  to  see  that  it  was  honestly  allowed, 
Hehciucks    and  not  for  colorable  and  fraudulent  purposes.     If  the  allow- 
Robinson.     ^"^^  ^ad  been  unusually  and  extravagantly  high,  it  might 
then  have  been  evidence  of  a  fraudulent  appropriation  of 
property.     But  the  case  does  not  warrant  that  inference,  and 
we  have  no  evidence  to  prove  that  the  commissions  allowed  ,; 
were  more  than  a  just  and  adequate  compensation.     If  there 
be  no  inference  of  fraud,  the  quantum  of  the  allowance  can- 
liot  be  called  in  question.  ..•n 

Upon  the  whole,  I  am  of  opinion,  that  the  defendants!/ 
M.  &f  C.  are  to  account  for  the  property  assigned,  accord- 
ing to  the  sales  and  charges  contained  in  the  account  current 
annexed  to  their  answers.     This  account  has  been  examined 
*  314  ]       and  ratified  by  the  FranMins;  and  it  appears  to  *me  to  be 
sufficiently  proved  by  the  witnesses  adduced  on  the  part  of   , 
M.  &/■  C,  all  of  whom  appear  to  be  competent  for  that  pur-  f 
pose,  and  to  have  no  interest  in  the  controversy  between 
the ,  plaintiff  and  those  defendants.     By  that  account,  the  s 
defendants  M.  &/■    C.  have  duly  accounted,  and  there  is  a 
small  balance  in  their  favor.     If,  however,  the  plaintiff  wishes  - 
to  have  that  account  further  investigated  before  a  master,  he 
must  do  it  at  the  peril  of  costs,  and  upon  the  admission  of   • 
the  principles  of  this  decree ;  but  I  do  not,  at  present,  see 
any  reasonable  cause  why  the  defendants  M.  ^  C.  should  ;i 
be  subjected  to  that  burden. 

5.  The  next  branch  of  this  complicated  cause  relates  to 
the  proceeds  of  the  assignment  of  certain  vessels  and  cargoes  ,% 
to  J.  Sf  T.  Walden. 

These  assignments  were  made  to  procure  a  loan  of  money,  >; 
and  for  the  security  of  existing  responsibilities.     The  Frank-  -,, 
lins,  when  they  stopped  payment,  applied  to  the  Waldens  for 
a  loan  of  30,000  dollars,  and  the  loan  was  effected,  upon 
receiving  an  assignment  of  two  thirds  of  the  ship  Savage, 
and  the  ship  Huntress,  and  the  schooner  Hope,  and  their-o 
cargoes,  by  way  of  security  for  the  loan;  and  for  pre-existing 
epgagements.     The  deposit  may  seem  large,  being  property 
estimated  at  120,000  dollars,  for  debts  and  advances  to  44,000 
dollars,  and  a  remotely  contingent  security  to  the  bank  for 
15,000  dollars.     But,  as  has  been  already  observed,  the  times 
were  disastrous,  and  full  of  peril  to  all  commercial  specula-  /> 
tion  and  dealing,  and  the  expenses  inicident  to  the  entry, 
storage  and  security  of  foreign  cargoes,  necessarily  great.  / 
The  Franklins  had  no  means  of  their  own  ;  they,  therefore,..,! 
acted  discreetly  in  borrowing  money  upon  that  property,  and 
in  consigning  it,  by  way  of  indemnity,  to  be  sold  upon  com- 
mission.    The  only  real  question  that  can  arise  in  respect  to 
this  transaction  is,  Have  these  trustees  duly  accounted? 
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Both  parties  agree  as  to  the  terms  of  the  trust,  notwith-        1817. 
standing  the  assignments  were  absolute.  v,-^-n^— ^w 

*One  principal  point  in  the  case  is,  whether  the  claimant,    Henuricks 
under  the  guaranty  of  the  2d  of  March,  1808,  (and  who  ap-     RoErssoi,-. 
pears  to  be  now  the  assignee  of  Coffin  ^  Pell,)  is  entitled       r  #315  1 
to  be  paid  out  of  the  surplus,  in  preference  to  the  plaintiff.  , 

I  am  of  opinion  that  he  is  entitled  to  that  preference,  provided  jebS-^  hi  '  " 
the  engagement  was  fairly  and  bona  fide  made  at  the  time,  barrassed 
The  fValdens  were  in  possession  of  the  property  by  an  assign-  mTie  ana! 
ment  absolute  on  its  face ;  and  by  their  agreement  with  the  ment  (on  the 
Franklins,  they  were  to  receive  indemnity  from  the  property  iute)°of  proper - 
against  all  their  existing  and  future  engagements  on  behalf  ly  i"  ^,  a 
of  the  grantors,  and  especially  against  such  as  should  neces-  curit'y°forl%.e« 
sarily  arise  in  the  management  of  the  property.  They  effected,  loan  of  money, 
a  loan  of  money  for  the  purposes  of  their  trust  from  Benja-  ciLims^ and'af- 
min  Fell,  upon  the  condition  of  giving  him  a  guaranty  of  so,  for  indem- 
the  debt  he  held  against  the  Franklins,  to  be  paid  out  of  the  islinglndbume 
proceeds  of  the  assignments.  This  was  considered  as  an  engagements, 
advantageous  loan  upon  that  condition;  and  the  question  sucr'a^s  Should 
is.  Shall  this  Court  divert  the  proceeds  from  the  fulfilment  arise  in  the 
of  that  guaranty  to  the  payment  of  the  plaintiffs  debt?  The  ^T'im^^^l.nd 
plaintiff,  at  the  time  of  this  guaranty,  had  commenced  his  h^., for i^e  pur- 
suit, but  had  done  nothing  more.  The  debt  of  Benjamin  ^°n^ment,effeot- 
Pell  stood  upon  equal  pretensions,  and  the  debtors  might  ed  a  loan  of 
have  elected  to  have  given  a  preference  to  either.  The  "„  condiUon.  of 
plaintiff  is  not  entitled  to  the  aid  of  this  Court  in  pursuit  of  guarantying  to 
those  proceeds,  until  all  prior  legal  and  equitable  hens  are  lo'him  from  f!* 
satisfied.  It  may  be  that  the  Waldens  had  no  right,  under  'o  be  paid  out 
the  agreement,  to  bind  the  FranMins  by  such  a  guaranty.  °f  Ji,e  propTrty 
Suppose  this  were  to  be  admitted,  yet  the  plaintiff  does  not  so  assigned;  It 
stand  here  as  the  representative  of  the  Franklins,  to  litigate  ^^'  by^iendin*" 
every  charge  against  them  upon  strict  legal  principlesi  ^^^  money  to 
The  inquiry  is,  whether  Pell  did  not  acquire,  by  that  guar-  guaranty,  Vc^ 
anty,  an  equitable  lien,  which  the  plaintiff  ought  not  to  be  q"'red  an  equi- 
permitted  to  question.  He  lent  his  money  on  the  express  the  proceeds  of 
condition  of  such  a  guaranty.  It  was  a  condition  which  the  properij', 
he  had  a  right  to  prescribe.  The  loan  *was  deemed  bene-  [  *  316  ] 
ficial  for  the  interest  of  the  Franklins,  even  upon  that  con-  fo"*^,^'''^ ™d "^g 
dition,  and  they  have  never  complained  of  it.  It  was  the  debt  out  of  the 
appropriation  of  so  much  of  their  property  towards  the  dis-  P™''-«'"'s  >n  Aa 
■  charge  of  a  just  and  bona  fide  debt.  The  Waldens,  who  preference  '  to 
made  this  guaranty,  or  pledge,  of  these,  proceeds,  had,  at  the  °^^"  «'«<■'"'" 
time,  the  absolute  legal  title  to  the  property ;  and  the  loan 
thus  procured,  went  to  answer  the  purposes  for  which  the 
trust  was  created.  The  claim  of  Pell  has,  aceordingly,  an^ 
equity,  in  respect  to  these  pioceeds,  which  the  plaintiff 
has  not,  and  it  ought  to  be  preferred. 

The  next  disputable  item  in  the  account  of  the  Waldens,  ■' 
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1817.       '^  ^^®  charge  of  commissions,  which  was  a  matter  of  agree- 
^^^—.^.-^^  ment  at  the  creation  of  the  trust,  and  if  made  in  good  faith 
Hendricks    as  we  have  HO  reason  to  doubt,  the  agreement  is  not  now  to 
„    "■  be  disturbed.     The  parties  were   competent    to  judge  for 

themselves  at  the  time  of  the  original  agreement,  what  would 
be  a  suitable  compensation  under  the  then  existing  circum 
stances ;  and  a  third  person  can  have  no  right  to  interfere, 
unless  the  allowance  be  so  disproportionate  to  usage  and 
the  nature  of  the  service,  as  to  be  evidently  a  colorable  dis- 
position of  property  to  defraud  creditors. 

There  is  a  question  also  before  me,  as  to  the  competency 
of  the  proof  offered  by  the  Waldens  in  support  of  their  an- 
swer. But  after  settling  the  principles  in  all  the  disputed 
points  arising  on  stating  their  accounts,  they  can,  if  neces- 
,  sary,  be  put  to  the  proof  of  their  account  in  the  examination 
before  the  master.  I  presume,  however,  that  after  this 
opinion,  the  plaintiff  will  not  think  it  necessary  to  pursue  an 
inquiry  before  the  master,  as  it  is  understood  that  there  will 
be  no  surplus  remaining  to  which  he  would  be  entitled. 

I  shall,  accordingly,  decree  that  the  several  conveyances 
of  real  estate  from  Abraham  &/■  John  FranTclin  to  Henry 
'•317]  FranJclin,  as  stated  in  the  pleadings,  and  made  in  *the 
months  of  February  and  March,  1808,  be  declared  fraudu- 
lent and  void  ;  and  I  shall  reserve  the  question  of  costs,  and 
all  further  questions,  until  the  plaintiff  shall  have  had  an 
opportunity  of  applying,  if  he  shall  so  elect,  for  a  reference  to 
a  master  to  take  and  state,  upon  the  principles  of  this  opinion, 
the  accounts  of  Mintvrn  ^  Champlin,  and  of  Jacob  ^  Thomas 
Walden,  as  assignees  of  the  vessels  and  cargoes  in  the  plead 
ings  mentioned. 

Decree  accordingly 
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Eastburn  and  Downes  against  Kirk. 

[Explained,  23  Hun  S3,  85.    See  3  Paige  89.] 

Where  the  parties,  by  mutual  consent,  withdraw  a  cause  from  the  Court, 
before  hearing,  for  the  purpose  of  settlement  by  arbitrators,  and  on  cer- 
tain terras,  one  of  which  was,  that "  the  question  of  costs  in  the  chan- 
cery suits,  being  original  and  cross  suits,  should  be  submitted  to  the 
chancellor,"  the  Court  will  not  decide  the  mere  question  of  costs,  but 
leave  each  party  to  pay  his  own  costs. 

Costs  rest  in  the  sound  discretion  of  the  Court,  to  be  exercised  upon  a  full 
view  of  all  the  merits  and  circumstances  of  the  case. 

A  rehearing  is  not  granted  for  costs  only,  except  in  special  cases  ;  nor 
will  an  appeal  lie  for  costs  merely. 


THE  parties  in  this  suit  were  copartners  in  trade,  in  the 
bookselling  business,  and  on  the  -Sd  of  March,  1815,  the 
plaintiffs  filed  their  bill  to  obtain  a  dissolution  of  the  copart- 
nership, on  various  charges  of  abuse  of  trust,  and  misconduct 
in  the  defendant,  as  a  partner.  The  term  of  the  copartner- 
ship had  some  years  still  unexpired.  An  injunction  was  ob- 
tained, prohibiting  the  defendant  from  interfering  with  the 
partnership  business.  This  injunction  was  dissolved  upon 
the  coming  in  of  the  answer,  denying  all  the  charges  of  im- 
proper conduct.  The  cause  was  then  *put  at  issue,  and 
much  testimony  taken  on  each  side.  On  the  10th  of  July, 
1816,  and  before  any  hearing  on  the  merits,  the  parties,  by 
agreement  under  seal,  dissolved  the  copartnership,  and  en- 
tered into  a  number  of  stipulations  respecting  the  settlement 
of  the  concern,  and  referred  a  number  of  matters  to  the  de- 
cision of  arbitrators.  It  was  further  stipulated  in  the  agree- 
ment, that  "  the  question  of  costs  in  the  chancery  suits,  (allud- 
ing to  this  suit  and  a  cross  suit  instituted  by  the  defendant,) 
be  submitted  to  the  chancellor." 

In  pursuance  of  this  last  stipulation,  the  correspondence 
between  the  parties  prior  to  the  filing  of  the  bill,  the  plead- 
ings, and  the  very  voluminous  mass  of  testimony,  were  sub- 
mitted to  the  inspection  and  consideration  of  the  chancel- 
lor, without  note  or  comment. 

The  Chancellor.  When  a  cause  is  taken  out  of 
Court  before  hearing,  by  a  settlement  between  the  parties 
upon  some  points,  and  by  a  reference  to  arbitration  upon 
others,  it  does  not  appear  to  be  fit  and  proper  that  I  should 
be  obliged  to  decide  upon  the  merits,  in  order  to  determine 
a  question  of  costs.  Lord  Hardwicke  has  said,  (2  Vesey, 
223.)  that  one  can  never  come  into  this  Court  to  pray  a  de- 
cree for  costs  only.     Costs  in  chancery  do  not  depend  upon 
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1817.  ^"y  statute,  nor  do  they  absolutely  depend  ufion  the  even< 
v.<,»-v— ^-'  of  a  cause.  They  depend  upon  conscience,  and  upon  a  fuil  and 
Eastbdkn  satisfactory  view  and  determination  of  the  whole  merits  of 
f^J^^  a  case.  They  rest  in  sound  discretion,  to  be  exercised  under 
a  consideration  of  all  the  circumstances.  Am  I  then  to 
agitate  all  the  points,  and  judge  of  the  weight  of  all  the  tes- 
timony, and  draw  all  the  inferences  which  an  investigation 
of  the  subject  might  lead  to,  merely  to  determine  a  question 
of  costs,  after  the  parties  have  voluntarily  withdrawn  the 
cause  ?  I  believe  there  is  no  precedent  for  such  a  proceeding, 
[  *  319  ]  and  sound  policy  would  *seeni  to  condemn  it.  A  litigation 
for  costs  only,  is  never  favored  in  a  Court  of  equity  A 
party  cannot  have  a  rehearing  for  costs  only,  except  in  special 
cases,  and  it  is  understood  that  an  appeal  will  not  lie  merely 
for  costs.  The  great  burden  of  proof  in  this  case  is  parol, 
and  probably  there  is  much  difference  and  contradiction 
among  the  witnesses.  On  a  discussion  of  the  merits,  it  is 
always  in  the  discretion  of  the  Court  to  award  an  issue,  if  ' 
material  facts  are  doubtful,  and  depend  upon  the  credit  due' 
to  various  and  contradictory  testimony.  Could  I  take  such 
a  step,  or  would  it  be  tolerated,  on  such  a  question  as  this?  • 
If  the  parties  have  come  to  an  accommodation,  or  are  in  a 
course  of  pacific  settlement,  is  it  useful  or  conducive  to  the 
ends  of  justice,  that  all  this  late  angry  controversy  should  be 
explored,  discussed,  and  decided  upon,  merely  to  determine 
and  declare  on  which  side  the  whole  or  the  greater  fault 
lies  ?  I  am  decidedly  of  opinion,  that  I  ought  not  to  under- 
take the  examination  for  that  purpose. 

My  opinion,  therefore,  is,  that  as  the  parties  have  with- 
drawn the  cause  before  the  hearing,  and  settled  the  merits ' 
out  of  Court,  on  terms  acceptable"  to  both,  I  ojight  not  to 
discuss  the  merits  merely  for  the  costs;  and  consequently, 
that  each  party  must  pay  his  own  costs,  and  that  no  costs 
can  be  charged  by  one  party  against  the  other. 
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ISll. 

Dentos 

*Denion  and  others  against  Jackson  and  others.         jiciVso-t. 

[Commented  on,  Hopk.  239-29-3.] 

1  he  undivided  lands,  or  plains,  marshes  and  beaches,  situate  in  the  town 
oi  Hempstead,  and  included  in  the  tract  of  land  granted,  in  1644,  by  the 
Dvich  governor  Kieft,  and,  afterwards,  in  1685,  by  the  English  govern- 
or Dongan,  belonged  to  the  toipn,  in  its  collective  or  corporate  capaci- 
ty, ascommon  property,  and  not  to  individuals,  i^v  to  the  heir  of  the  sur- 
viving patentee,  or  those  deriving  title  from  the  patentees  or  associates ; 
and  those  lands  remained  common  undivided  property,  belonging  to 
the  freeholders  and  inhabitants  of  Hempstead,  at  the  time  the  town  was 
divided,  in  1784,  into  J^Torlh  and  South  Hempstead. 

Whether  the  freeholders  and  inhabitants  ofJVorth  Hempstead,  in  their  new 
corporate  capacity,  are  entitled  to  any  share  in  tliose  plains,  &c. 
Quffire  ? 

Private  individuals,  freeholdera,  and  inhabitants  of  that  town,  cannot  file 
a  bill  in  behalf  of  themselves,  and  all  others  who  may  come  in  and  con- 
tribute to  the  expense  of  the  suit,  or  in  behalf  of  the  town,  to  try  or  es- 
tablish the  rights  of  the  town,  in  regard  to  its  common  property. 

THIS  suit  was  brought  to  determine  a  controversy  reia-  January  ^ux. 
live  to  certain  plains,  marshes,  and  a  beach,  situate  in  the 
town  of  Hempstead,  in  the  county  of  Qiieens,  before  the  di- 
vision of  that  town  into  two  towns,  by  the  names  oi  North 
Hempstead  and  South  Hempstead,  and  which  were,  after  that 
division,  situate  in  South -Hempstead,  now  called  Hempstead. 

The  plaintitfs  are  freeholders  and  inhabitants  of  North 
Hempstead,  prosecuting  for  themselves  and  all  others  similarly 
circumstanced,  as  to  their  freehold  estate,  or  who  have  equal 
or  similar  rights  with  the  plaintiffs,  in  l\\e plains,  marshes,  and 
heach  in  question,  and  who  should  come  in  and  contribute 
io  the  expenses  of  the  suit. 

The  defendants  belonged  to  the  town  of  Hempstead,  and 
the  bill  supposed  that  some  of  the  defendants,  Bedell,  Bald- 
win, and  Lott,  had  similar  rights  to  those  of  the  plaintiffs  ; 
that  Allen  and  Whaley,  two  of  the  defendants,  are  freehold- 
ers and  inhabitants  of  Hempstead,  but  do  not  claim  similar 
-rights ;  and  the  other  defendants  are  inhabitants  merely  of 
the  town  of  Hempstead,  and  vote  at  the  town  meetings. 

'The  plaintiffs  alleged  that  the  plains,  &c.  belonged  to  all  [  *  321  ] 
persons  who  derive  title  under  the  patentees  of  the  origi- 
nal town  of  Hempstead,  their  associates,  heirs  and  assigns, 
as  tenants  in  common,  whether  inhabitants  of  either  of  the 
present  towns,  Hempstead  and  North  Hempstead,  or  of  any 
other  place,  and  that  the  legal  title  is  in  Jacob  S.  Jackson, 
their  trustee. 

The  defendants,  except  JacJcson,  against  whom  the  bill 
was  taken  pro  confesso,  insisted  that  the  premises  in  ques- 
tion are  town  commons,  formerly  belonging  to  the  town  of 
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]gi7_  Hempstead,  before  its  division  into  two  towns,  and  since  thai 

',.^^-s^'-^^  division,  to  the  town  of  South  Hempstead,  now  known  and 

Denton  Called    by  the  name   of  Hempstead,  in  exclusion  of  every 

j.^^r'^^^.  other  town  and  person. 

/1CH90>  Alii  •     1    n  r      1  •  1    •  1 

As  all  the  material  facts  oi  the  case  are  noticed  in  the  opin- 
ion of  the  Court,  it  is  unnecessary  to  state  the  pleadings  or 
proofs.  The  bill  prayed  that  the  rights  of  the  plaintiffs,  and 
of  all  other  persons,  either  as  a  town  or  towns,  or  as  individ- 
uals, might  be  declared  and  established,  and  the  necessary 
conveyances  or  releases  be  made,  to  enablp  those  who  haVe 
right,  to  enjoy  the  same  according  to  such  rightj  in  exclusion 
of  all  others  ;  and  that  they  may  be  enabled  to  make  parti- 
tion among  themselves,  or  that  the  Court  would  make  parti- 
tion, according  to  justice  and  equity. 

Ociober  7ih,       The  cause  was  argued  by  Harison,  Riggs,  and  T.  A.Em 
is'ie.^'"'  ^°"''  ^^^>  ^"^^  ^^^  plaintiffs  ;  and  by  Hoffman;  S.  Jones,  jun.,  and 
Wells,  for  the  defendants. 

The  followitig  points  were  raised  on  the  part  of  the  plain 
tiffs  :  1.  The  patent  from  Governor  Kieft,  under  the  author 
ityofthe  Dutch  government,  vested  no  legal  title  to  these 
l^mds  in  any  person. 

2.  Admitting  even  that  the  Dutch  patent  did  confer  a 
legal  title,  that  title  was  actually,  or  virtually,  surrendered, 
by  applying  for,  and  accepting,   the  patent  from  Governor 

[*322]       *Dongttn;  more  especially,  as   the  latter  patent  gave  new 
boundaries,  reserved  portions  of  the  land,  and  a  quit  rent.     » 

3.  The  patent  under  Governor  Dongan  vested  the  lands . 
therein  described,  or  at  least  all  the  undivided  lands,  marshes, 
&c.,  comprehending  the  premises  in  question,  in  the  persons 
therein  named,  in  fee,  as  joint  tenants,  in  trust,  for  the  ben- 
efit of  themselves  and  their  associates,  the  freeholders  and; 
inhabitants  of  the  town,  their  heirs,  successors,  and  assigns. , 

4.  That  the  legal  estate  in  the  premises  survived  io'  John  . 
Jackson,  the  longest  liver  of  the  patentees,  and  descended ' 
from  him  to  Jacob  S.  Jackson,  his  heir  at  law,  and  who  is  a 
trustee  for  the  heirs  and  assigns  of  the  said  patentee,  and 
their  associates,  according  to  the  extent  of  their  rights. 

5.  The  words  in  the  patent, "  their  associates,  the  freeholders 
and  inhabitants  of  the  said  town  of  Hempstead,  their  heirs, 
successors  and  assigns,"  are  limited  to  those  persons  who ' 
contributed  to  the  expense  of  obtaining  the  patent,  as  ap- 
pears by  the  votes  of  town  meetings  on  that  subject,  and  the 
deed  executed  to  John  Jackson,  the  surviving  patentee  ;  and 
that,  consequently,  those  persons  only  are  beneficially  inter- 
3sted  in  the  premises  in  question  who  have  a  title,  by  de- 
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scent  or  purchase,   from  those  who  purchased  and  paid  for        1817. 
the/ English  patent.  s.^»-v--»»^ 

6.  The  interest  in  the  lands,  &c.  vested  in  the  patentees  Dentom 
and  their  associates,  their  heirs  and  assigns,  as  distinct  from  jacksos 
their  other  freehold  estates. 

-  7.  If  the  premises  in  question  did  not  exclusively  belong 
to  the  patentees,  and  those  who  paid  for  the  English  patent, 
the  same  belonged  to  the  freeholders  of  the  town  of  Hemp- 
stead, exclusively,  their  heirs  and  assigns. 

8.  The  division  of  the  town  of  Hempstead  did  not  devest 
the  rights  of  individuals,  under  the  patent,  but  they  remain 
as  before. 

*9.  The  plaintiffs,  being  men  of  North  Hempstead,  are  [  *  323  ', 
entitled,  to  maintain  the  suit  for  themselves  and  all  others 
!)f  that  town,  having  an  interest  in  the  premises;  and  the 
defendants,  being  partly  heirs  and  assigns  of  patentees  and 
associates,  and  partly  freeholders,  some  of  whom  are  not 
vested  with  the  patent  rights,  and^  some  inhabitants  merely 
of  the  present  town  of  Hempstead,  are  competent  to  defend 
the  suit,  and  a  decree  will  bind  all  persons  of  both  towns. 

10.  The  rights  being -established,  it  is  competent  to  the 
Court  to  decree  a  partition,  and  to  refer  it  to  a  master,  to 
ascertain  the  persons  interested,  and  the  proportions  of  each, 
and  the  quantity  of  the  premises  in  question  to  be  divided, 
and  to  award  a  commission  to  have  the  partition  made 
accordingly. 

11.  If  the  partition  ought  not  to  be  made,  or  should  be 
found  impracticable,  it  will  be  competent  to  the  Court  to  es- 
tablish the  right,  and  to  guard  against  intrusions,  or  inter- 
ruptions of  it,  by  all  others. 

12.  If  there  be  any  right  in  the  plaintiffs  and  those  for 
whose  benefit  the  suit  is  brought,  the  same  is  cognizable  in 
this  Court,  on  account  of  the  trust,  and  because  of  the  great 
number  of  persons  interested,  and  the  remedy  at  law  being 
defective  and  difficult. 

The  defendants  stated  the  following  pomts : 

1.  That  the  plaintiffs  have  no  equity  to  entitle  tnem  to 
a  decree  against  the  defendants. 

2.  That  the  bill  ought  to  be  dismissed,  for  want  of  proper 
parlies. 

3.  That  there  is  no  such  exclusive  right  or  title  in  the 
premises  in  question  as  is  set  up  by  the  plaintiffs. 

4.  That  the  premises  are  common  and  undivided  lands  of 
the  town  of  Hempstead  exclusively,  and  the  freeholders  and 
inhabitants  of  the  town  are  entitled  to  the  free  and  common 
use  tfiereof,  subject  to  the  regulations  of  the  freeholders  and 
mhabitants,  in  town  meeting  assembled. 
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1817  *The  cauue  stood  over  for  consideration  to  this  day,  wl  en 

>_<i»-v,-^_^  the  following  opinion  was  delivered  by 

Denton 

jACKsoif.  '^^^  Chancellor.     1.  The  first  and  principal  question 

January  21st.  ''^j  whether  the  lands,  of  which  partition  is  sought  by  the 
bill;  be  individual  property,  belonging  either  to  the  heir  of 
the  surviving  patentee,  or  to  those  who  derive  title  from  thp 
patentees  and  their  specified  associates,  or  whether  it  be 
common  property  of  the  town  of  Hempstead,  and  subject  to 
its  exclusive  disposal. 

To  determine  this  question,  we  must  recur  to  the  origi- 
nal grants,  and  to  the  construction  which  they  have  received. 
The    Dutch      The  town  of  Hempstead  was  settled  in    1644,  under  a 
lown'of  H.mp-  patent -from  William  Kieft,  the  then  governor  of  the  Dutch 
stead,  in  1644,  provinco.     That  patent  granted  the  tract  of  land  forming 
qualified  corpo^  the  town,  to  six  persons,  by  name,  with  their  associates,  their 
rate  capacity  on  heirs  and  successors,  to  build,  a  town,  anA  fortifications,  and  a 
the  m  a  Hants,  jjgygg  of  worship,  and  to  erect  a  body ,  politic  or  civil  combi- 
nation among  themselves,  and  to  nominate  magistrates,  who 
were  to  hold  Courts,  civil  and   criminal,  and  with  the  con- 
sent of  their  a.ssocia<e5  or /ree  inhabitants,  to  establish  ordi- 
nances, &c. 

I  should  conclude  that  such  a  grant  as  this,  proceeding 
from  thfe  English  government,  would  have  given  a  qualified 
corporate  capacity  to  the  inhabitants  of  Hempstead,  sufficient 
to  enable  them  to  take,  manage  and  dispose  of  the  land,  as 
a  civil  community  or  body  corporate.  And  under  the  civil 
law,  which  is  the  common  law  of  the  Dutch,  corporations, 
with  all  the  usual  attributes,  were  well  known  and  in  familiar 
use,  and  created  with  less  ceremony  and  difficulty  than  even 
with  us. 

The  grant  was  to  the  association  and  their  successors,  as 

well  as  heirs,  for  public  purposes  of  a  municipal  nature.  The 

professed  objects  of  the  grant  were  consistent  with  the  de- 

[  *  325  ]       sign  of  bodies  politic.     There  is  no  particular  *form  of  words 

requisite  to  create  a  corporation.     A  grant  of  a  rent  to  a 

chaplain  and  his  successors,  and  a  grant  to  a  body  of  men 

to  hold  mercantile  meetings,  (Gildam  mercatoriam,)  has  been 

held  to  confer  a  corporate  capacity.     (10  Co.  27,  28.  30.) 

There  are  many  instances  of  grants  to  the  inhabitants  of  a 

town,  that  they  should  be  a  free  borough,  and  enjoy  various 

privileges  which  have  been  considered   as  making  them  a 

corporate  body.     (1  Kid  on  Corp.  52.  62,  63.) 

Persons  may       So  persons  may  have  corporate  powers,  sub  modo,  and, 

powers,°for''cer-  ^or  Certain  specified  purposes  only.     Our  laws  afford  numer- 

lain    Specified  ous  examples  of  this  kind.     The  loan  officers  of  a  county,  and 

purposes  on  y.  ^^^  supervisors  of  a  county,  are  corporate  bodies  ;  and  it  was 
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.observed  by  the  Supreme  Court,  in  Jackson  v.  Hartwdl,  (8        1817. 
Johns.  Rep.  422.)  "  that  there   were  many  instances  in  the  ^_*»-N,-.w' 
law  of  collective  bodies  of  men,  coming  under  one  general       Denton 
description,  endowed  with  a  corporate  capacity  in  some  par-      jacksom. 
ticulars  expressed,  but  who  have,  in  no  other  respect,  the 
capacities  incident  to  a  corporation." 

The  several  towns  in  this  state  may  be  considered  as  legal     The  several 
communities,  or  bodies  politic,  for  certain  purposes.     They  gt^"^  are  legal 
are  authorized,  at  their  town  meetings,  to  make  rules  and  communities,  nr 
regulations  for  the  better  improving  of  "  their  common  lands  ^°^  iertain°pur- 
in  tillage,  pasturage,  or  any  other  reasonable  way,"  and  for  poses. 
making  and  maintaining  pounds,  and  for  imposing  penalties, 
and  to  raise  money  for  prosecuting  or  defending  the  common 
rights  of  the  town ;  and  all  such  rules  or  by-laws  are  to  be 
recorded  by  the  town  clerk.     The   common   lands  of  the 
town  must  mean  such  as  belong  to  the  tov/n,  in  its  aggre- 
gate or  corporate  capacity,  for  the  town  could  have  no  right 
to  interfere  with  the  tillage  or  improvement  of  private  in- 
dividual property. 

There   was   nothing,    therefore,   unusual    in    this    Dutch 
grant,  when  it  conferred  on  the  "  free  inhabitants"  of  Hemp- 
stead, in  their  collective  capacity,  the  lands  contained  *in  the        [  *  326  ] 
;:grant.     Tlie  associates  of  the  six  patentees  named,  meant 
ithe  free  inhabitants  at  large. 

The  inhabitants  of  Hempstead  held  their  lands  under  the 
authority  of  this  grant,  until  they  obtained  a  new  patent 
from  Governor  Dongan,  in  1685.  This  last  patent  vcas  pro- 
cured by  the  agents  of  the  town,  appointed  at  regular  town 
meetings,  and  for  the  use  of  the  town.  This  appears  from 
the  proceedings  of  town  meetings  held  in  Octdber  and  De- 
cember, 1668,  and  April,  1685.  And  at  a  town  meeting  in 
December,  1684,  it  was  voted,  that  every  person  in  it,  pos- 
sessed of  any  land,  whether  by  proprietary,  by  purchase,  or 
by  gift,  should  have  a  right  in  all  the  commons  in  the  town- 
ship, proportionable  to  the  lands  they  possessed,  provided 
the  whole  town  joined  to  procure  a  general  patent  for  the 
whole  township. 

It  appears  that,  in  the  interval  between  the  two  patents, 
lands  had  been  granted,  from  time  to  time,  to  individuals, 
by  gift,  lease,  or  purchase,  but  always  by  the  town  itself,  in 
its  regular  town  meetings.  The  records  are  full  of  these 
grants  to  individuals  ;  and  the  town,  in  its  corporate  capacity, 
exercised,  as  owner,  a  complete  and  uninterrupted  power 
over  the  lands  in  the  patent.  Then  came  the  patent  of 
Dongan,  which  is  the  foundation  of  their  present  title.  It 
refers  to  the  grant  of  the  lands  of  the  township  by  the  former 
Dutch  patent,  and  grants,  ratifies,  and  confirms,  unto  six 
patentees  named,  for  and  on  behalf  of  themselves  and  their 
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id  17.       associates,  the  freeholders  and  inhabitants  of  the  stnd  tomi, 

s^,^.-s^-»^_^  their  heirs,  suecessors,  and  assigns,  the  tract  of  land  aforesaid, 

Denton       with  all  the  privileges  and  immunities  belonging  to  a  town. 

Jackson  ^  ^"^  persuaded  that  this  patent  intended  to  follow  the 

other  in  conferring   title,  and   did  not  mean  to  place  the 

The  English  jands  in  different  hands,  and  under  a   different  control  and 

^o^^Hempstecui',  succession.     It  professed  to  be  a  ratification  and  confirma- 

is  a  conHima-  tion  of  the  former  grant  in  that  particular.     It  defines  the 

[  *  327  ]       associates  to  be  "  the  freeholders  and  inhabitants  of  the  *said 

ttihadilMeat,  town."     It  uses,   like  the  other,  the  word  successors,  which 

andwas  intend-  is  a  well-known  technical  term  applied  to  corporate  sueces- 

cf-™rate  ^pur-  ®'°"'  ^"'^  '*-  couples  with  the  grant  of  the  lands  all  the  privi- 

pos.  leges  and  immunities  belonging  to  a  town.     Both  parties  had 

the  same  object  in  view,  the  town  who  apphed,  and  the 

government  who  granted. 

From  the  date  of  this  patent  down  to  the  division  of  the 
town,  and  even  to  this  day,  the  control  and  disposition  ol 
the  lands  in  the  patent  were  exercised  by  the  town,  exclu- 
sively, in  its  regular  town  meetings.  The  uniform  character 
of  the  property  undisposed  of  by  the  town,  was  that  of 
town  commons,  and  not  individual  property.  It  was  always 
governed,  considered,  and  disposed  of,  as  town  property. 
The  town  meetings  exercised,  in  this  respect,  a  steady,  ex- 
Andihefree-  clusive,  and  Unquestioned  jurisdiction.     The  grants  to  indi- 

hoiders  and  in-  yiduals,  even  to  the  patentees  named,  as  the  grant,  for  in- 
habitants,      in  (.1       r^~.  1      r    ^  i^^j  T  1        -17 

their  town  stahce,  of  the  2;3d  of  January,  1/04,  to  John  Jackson,  viete 
meetings,  acted  ^Qvi^n  meeting  grants  ;  and  these  meetings  were  the  ordinary 
tive  capacity,  regular  town  meetings  for  the  civil  concerns  of  the  town  and 
in  regard  to  their  f^g  election  of  its  oflSicers.     The  title  and  language  of  the 

cotnmon  lands,  .  ,  i       i  •       i        •  i        i 

as  well  as  in  tiie  mcetmg  Were  the  same,  whether  its  busmess  was  the  elec- 
choice  of  town  ^\Q^  gf  ^  supervisor  or  the  management  of  their  common 

othcers,  &c.        ,        i  mi  •  i  i  •  i  -i 

lands.  1  here  is  no  color  or  pretence,  as  the  evidence  strikes 
me,  for  the  suggestion  that  the  meetings  acted  in  one  char- 
acter when  town  officers  were  elected,  and  in  another  char- 
acter when  a  vote  was  taken  touching  this  property.  There 
is  no  such  distinction  to  be  discovered.  The  books  of  en- 
tries were  all  town  books,  and  the  orders  were  entered  as 
town  orders,  by  the  town  clerk  ;  and  we  should  do  great 
injustice  to  the  Candor  and  simplicity  of  that  people,  if  we 
were  to  suppose  that  any  such  latent  distinction  was  under- 
stood or  intended.  I  w^ill  not  stay  to  examine  any  minute 
or  unessential  variation  that  might,  perhaps,  now  and  then, 
be  detected  in  the  plain  untechnical  journals  of  this  town,  for 
the  space  of  a  century  and  a  half.  It  is  more  fit  that  we 
[*328]  should  determine  *the  character  of  their  proceedings  from 
the  uniform  tenor  and  combined  view  of  the  whole. 

To  cite  the  instances  in  which  the  town,  in  its  collective 
capacity,  regulated  and  disposed  of  the  unappropriated  lands 
256 


CASES  IN  CHANCERY.  328 

under  the  patent,  would  be  to  transcribe  the  town  records        1S17. 
at  large,  from  the  date  of  the  patent  to  the  division  of  the  v,^i»-N^-^-^ 
town,  (o)     There  does  not  appear  ever  to  have  been  a  ques-       Denton 
tion,  in  all  their  town  meeting  discussions,  and  votes,  and      jacksom. 
protests,  as  to  the  right  of  the  town  to  regulate,  divide,  and 
dispose  of  their  common  lands.     The  patentees  and  others 
would  sometimes  question  the  fitness,  but  never  the  author- 
ity of  any  resolution.     This  could  not  have  been  thought  of, 
since  every  man  in  the  town,  who  possessed  lands  separately, 
held  them   under  that  same  authority.     The  uniform  and 
universal  understanding  was,  (so  I  construe  the  evidence,) 
that  the  undivided  lands  belonged  to  the  town,  and  were 
subject   to  its   exclusive    regulation   and  disposal   at  town 
meetings.     This  was  also  the  uniform  practice;  and,  indeed, 
town  meetings  are  the  only  legal  organs  through  which  the 
freeholders  and  inhabitants  can  declare  their  united  will. 

*There  were  several  acts  of  the  colonial  legislature,  which  [  *  329  | 
assumed  the  fact  as  notorious  and  undisputed,  that  the  com- 
mon lands  were  the  common  property  of  the  town.  This 
was  particularly  the  case  with  the  acts  of  the  1 7th  of  June, 
1726,  and  the  first  of  November,  1733  ;  and  the  last  act  is 
stated  to  have  been  granted  upon  the  prayer  "of  the  free- 
holders and  inhabitants  of  the  said  township." 

1  shall  not  undertake  to  detail  the  parol  proof.  It  is 
quite  inferior  to  the  force  of  the  documentary  evidisnce, 
since  it  cannot  reach  beyond  the  memory  of  the  present 
generation.  But  even  this  proof  is  decidedly  in  favor  of  the 
conclusion  to  be  drawn  from  the  language  of  the  records  of 
the  town. 

But  there  is  one  document,  which  may  be  thought  to  hold  John  Jackson, 
a  different  language.  I  allude  to  the  deed  of  John  Jackson,  viving^paiemee 
of  the  17th  April,  1722.  He  was  the  survivor  of  the  six  named  in  ihe 
persons,  whose  names  were  mentioned  in  the  patent  from  coScTnot'^bv 

(a)  The  town  meeting  votes  or  resolutions,  which  were  particularly  selected 
apd  mentioned  by  his  honor,  were  those  of  the 

25tli  January,  1686.  7th  April,  1741. 

2d    NoTember,  1686.  6th  ,  1742. 

5th  August,  1687.  5th  ,  1743. 

28th  December,  1688.  lat   ■',  1746 

1st  April,  1690.  I9th  July,   1748 

24th  December,  1690.  3d  April,  1750. 

19th  October,  1691.  1st ,  1755 

15th  March,  1696.  19th  ,  1757. 

23d    January,  1704.  Slat  August,  1761. 

2d   April,  1705.  1st  Tuesday  in  April,  1764. 

1st ,  1707.  17th  June,.  1765. 

Uth  January,  1714.  1st  Tuesday  in  April,  1772. 

5th  April,  1715.  5th  April,  1774. 

3d   ,  1716.  1st  Tuesday  in  April,  1779. 

7th ,  1730.  1st — ,  1780 

6th ,  1736. 
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1817.      Governor  Dongan.     This  deed  seems  to  have  been  intended 

s„^«-v,^-^_,  by  him  as  a  declaration  of  trust,  on  the  ground,  probably, 

Denton       that  the  fee  at  law  was  in  him,  instead  of  being  in  the  free- 

Jackson.      holders  and  inhabitants  of  the  town.     It  declares  who  were 

the  ass9ciates  intended  in  the  patent ;  and  he  makes  them  to 

mh^^'^ °Ap^  ^^  those  who  entered  their  lands  at  the   time  of  the  assess- 

1722,    enlarge  ment  in  1685,  of  2id.  per  acre,  to  defray  the  expenses  of 

rights"'"^*  the  procuring  the  patent.     But  this  act  of  his,  and  which  was 

town  to  its  com-  probably  done  for  greater  caution,  could  neither  enlarge  nor 

ITder'ihT^p'au  abridge  the  right  of  the  town  to  its  common  property.    It 

ent;  nor  could  could  not  change  the  associates  defined  in  the  patent  itself; 

naie"'the*assf-  "*'•'  ^'^  ^  perceive  what  material  operation  it  can  have  in  this 

dates    of   the  case,  except  that  it  destroys  the  notion  of  private  individual 

patentees.         j.jgjj(.^  ^^^  admits  that  he  was  a  trustee  "  in  the  behalf  of  the 

town,"  and  that  his  object  was  "  to  settle  the  said  town  in 

peace,"  and  that  there  might  be  "  a  right  understanding 

amongst  the  associates,  freeholders,  and  inhabitants  of  the 

[*330]       same."     *This  deed  only  comes  in  aid  and  furtherance  of, 

and  is  not  in  opposition  to,  the  title  of  the  town. 

This  deed  attempted  to  do  one  thing  which  Jackson  had 
not  the  power  to  do.  It  undertook  to  limit  the  associates 
froni  being,  as  they  were  declared  to  be  by  the  patent,  the 
freeholders  and  inhabitants  at  large,  to  be  those  only  who 
contributed  to  the  expense  of  obtaining  the  patent.  And 
as  this  point  forms  one  ground  of  the  present  suit,  it  .will 
require  some. further  examination. 

2.  It  is  contended,  that  those  who  contributed  to  that  ex- 
pense, and  their  heirs  and  assignees,  are  entitled,  under 
some  ancient  vote  or  resolution  of  the  town,  to  the  undi- 
vided property,  and  to  the  aid  of  this  Court,  in  compelling  a 
division  of  the  common  lands  upon  that  basis.  This  position 
seems  to  admit  the  title  in  the  town,  and  that  it  is  bound, 
in  consideration  of  the  contribution,  to  carry  its  resolution 
into  effect. 

The  patent  charge  was  paid,  in  the  first  instance,  by  an 
assessment  upon  the  inhabitants,  of  2id.  an  acre,  according 
to  the  quantity  of  lands  they  then  individually  possessed. 
As  early  as  1686,  the  assessment  had  been  made  and  partly 
levied,  and  a  warrant  issued  for  the  remainder.  The  per- 
sons assessed  were,  probably,  all  the  inhabitants  who  had 
any  possessions,  or  were  regarded  as  having  any  interest  in 
the  town  ;  and  the  rate  of  assessment  was  naturally  adopted 
as  a  fit  rule  of  distribution,  whenever  the  town  came  to  con- 
sider the  question  of  a  division  of  their  common  lands. 
Thus  it  appears,  that  in  April,  1687,  there  was  a  list  of  the 
names  of  the  inhabitants,  to  the  number  of  160,  who  had 
made  entries  with  the  town  clerk,  of  the  amount  of  acres 
they  possessed,  and  which  were  assessed  at  the  rate  afore 
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Baid,  towards  defraying  the  expense  of  the  patent  charge. 
Afterwards,  at  a  town  meeting,  in  Februanj,  1706,  it  was 
voted,  that  all  former  gifts  and  grants  should  stand  good, 
and  that  if  every  man  had  not  had  his  just  right  or  division, 
^alluding,  probably,  to  some  prior  division  or  parcel  *of  their 
lands,)  he  should  have  it.  on  making  his  right  appear  to  the 
town.  It  was,  at  this  same  meeting,  resolved,  that  all  the 
undivided  lands  should  be  divided  to  them  that  had  justly 
paid  to  the  patent,  according  to  what  they  had  paid. 

This  last  resolution  appears  not  to  have  been  acted  upon, 
and  it  was  probably  not  intended  to  apply  to  the  plains  and 
beaches  now  in  controversy.  But  no  resolution  of  the  kind, 
not  carried  into  effect  and  executed,  was  binding  upon  a 
subsequent  town  meeting.  It  was  not  in  the  nature  of  a 
compact  with  certain  individuals,  incapable  of  being  revoked, 
and  susceptible  of  being  specifically  enforced.  There  was 
no  mutuahty  in  the  case,  and  scarcely  the  semblance  of  a 
consideration,  for  the  little  nominal  assessment  that  each 
possession  had  paid,  say  twenty  years  before  ;  for  the  charges 
on  procuring  the  patent,  applied  to  the  patent  at  large, 
which  covered  all  their  individual  possessions  and  grants 
under  the  town.  The  interest  that  each  person  had  in  the 
undivided  lands,  was  merely  as  being  an  inhabitant  of  the 
town,  or,  as  he  may  be  termed,  in  relation  to  the  subject 
matter,  a  member  of  the  corporation.  But  I  consider  a  vote 
or  resolution  of  the  town  to  divide  their  common  lands,  upon 
whatever  plan,  as  subject  to  modification  or  repeal  by  a  sub- 
sequent vote,  provided  no  act  had  been  done  under  it,  by 
which  individual  rights  have  become  vested.  It  was  an  act  of 
legislation  over  the  subject :  and  no  private  right  arose  and 
became  vested,  unless  a  division  was  actually  made  and  con- 
firmed. Our  statute,  relative  to  town  meetings,  expressly 
admits,  that  their  regulations,  concerning  their  common 
lands,  may  be  altered  or  revoked.  It  would  be  contrary  to 
all  precedent  and  principle,  to  undertake,  in  this  Court,  to 
enforce  specifically  such  a  vote.  There  must  be  a  clear 
vested  right,  founded  on  a  contract  mutually  binding,  pre- 
cise and  certain  in  its  terms,  and  made  for  an  adequate 
*consideration,  before  this  Court  can,  consistently  with  any 
sound  rule  or  discretion,  interfere. 

The  deeds  which  the  plaintiffs  have  produced,  of  sales  of 
the  interest  which  the  grantors  claimed  in  those  commons, 
by  purchase,  or  inheritance  from  those  who  had  paid  their 
assessed  proportion  of  the  expenses  in  procuring  the  patent, 
are  no  evidence  of  right.  The  individuals  who  trafficked 
in  these  assumed  rights,  may  have  attached  value  to  them, 
under  the  impression  that  the  common  lands,  when  divided, 
would  be  divided  and  apportioned  according  to  that  assess- 
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1817.      ment.     But  these  impressions  of  individuals  gave  no  new  or 

N_^--s^--^.,  binding   force   to  the  resolutions   of  the  town.     They  re- 

Demton      mained  as  before,  subject  to  any  alteration,  or  repeal,  that 

Jackson.      ''^^  town  might  subsequently  deem  meet ;  and  I  think  it  isr 

very  probable,  that  no  town  resolutions  to  divide  their  com 

mons,  however  general  in  terms,  which  were  of  a  date  prioi 

to'1752,  were  intended  to  apply  to  the  plains  and  marshes 

now  in  controversy. 

Tliose  plains  are  of  such  great  extent,  and  so  naked  and 
unfertile,  that  it  is  not  probable  they  would,  in  those  times, 
have  been  deemed  worth  the  labor  and  expense  of  fencing 
and  cultivating  in  small  private  farms.  It  is  notorious  that 
they  have  continued  an  immense  waste  down  to  this  day. 
We  find  that  when  the  town  meeting,  in  172-3,  voted  that 
all  their  lands,  not  yet  laid  out,  were  to  be  divided  to  every 
person,  according  to  what  he  had  justly  paid  to  the  patent, 
they  expressly  excepted  the  plains,  which  were  to  remain  in 
common  until  further  orders.  In  April,  1745,  the  subject 
of  the  plains  came  again  under  consideration,  and  persons 
were  appointed  to  consult  whether  they  should  be  divided, 
^or  fenced  from  other  towns.  At  last,  a  town  vote  was  ob- 
'  ,  tained,  on  the  30th  of  March,  1752,  that  the  plains  should 

be  divided  according  to  every  person's  right  in  the  patent, 
and  persons  were  appointed   to  carry  this  resolution  into 
effect.     The  committee  were  to  judge  and  adjust  men's  rights, 
[  *333  ]       ««  they  should  appear  to  *them.     Under  this  resolution,  there 
were  continued  appropriations,  for  many  years,  not  indeed 
of  the  principal   part  of  the  plains,  but  of  small  detached 
parcels  of  land  around  the  skirts  and  edges  of  them ;  and 
these  were  granted  to  individuals,  as  they,  from  time  to  time, 
presented  their  claims.     The  quantity  of  land  claimed  and 
allowed,  was  according  to  the  ratio,  or  proportion,  of  one 
acre  for  every  2Jrf.,  or  five  acres  for  every  Is.  of  the  origi- 
nal assessment.     There  is  such  a  singular  coincidence  be- 
tween the  lands  allowed   and  this  ratio,  that  it  could  not 
have  been  accidental.     In  this  way,  the  claims  founded  on 
the  original  assessment  to  pay  the  expenses  of  the  patent, 
were  probably  satisfied,  without  having  any  application  or 
pretence  to  the  great  body  of  the  conmion  lands.-    These 
appropriations  continued  to  be  made,  down  to  the  year  1767, 
and  from  that  time  forward,  as  I  apprehend,  the  books  are 
The   plains   silent  about  any  further  division.     This  vote  of  1752  was 
Te''adies,'     "in-  the  last  resolutiou  on  the  subject,  and  this  did  not  apply  to 
diided    within  the  marshes  and  beaches,  which  are  also  the  object  of  this 
enl  to'ThTtown  su'ti  3"^  wliich,  together  with  the  great  body  of  the   undi- 
of  Hempstead,  vided  plains,  continued  to  be  the  subject  of  town  regulations, 
common  prop-  It  is  a  just  presumption,  that  all  claims,  founded-on  this  very 
ertyofthetown,  ancient  pretext,  were  presented,  and  passed  upon,  and  ex- 
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tinguished,  between  1752  and  1767  ,  and  that  those  not  ex-  1517. 

riibited  (if  any  such  there  were)  became  obsolete,  and  were  ^^x^s^— i»_^ 

deemed  to  be  abandoned.  Dextos 

This  last  effort  towards  a  division  of  the  plains,  if  it  meant  jacks  j... 
any  thing  more  than  to  satisfy  the  claims,  in  the  ratio  which 

was  adopted,  had  essentially  failed  ;  and,  no  doubt,  they  ^^Jfj"  ^f  '"^l 

nave  been  thought  to  be  more  conveniently  and  usefully  plains  as  have 

held  as  corporate  or  common  property  of  the  town,  for  com-  byreffufaTlowjI 

mon  pasturage,  than  in  any  other  way.     It  is,  perhaps,  for-  meeting,  lo  in- 

tunate  that  the  ancient  grants  and  usages  are  susceptible  of  '^'  "^'^' 

that  construction.  Judging  from  the  past,  it  is  *doubtful  [  *  334  ] 
whether  the  plains  will  be  ever  worth  fencing  into  small 
private  farms,  or  even  of  being  cultivated,  further  than  by 
gradual  and  almost  imperceptible  encroachments.  This, 
however,  is  a  question  filly  confided  lo  the  inhabitants  of 
the  town. 

To  undertake,  now,  to  compel  a  division,  to  satisfy  any  j„]'2'' ot^ml' 

remaining  outstanding  claims,  founded  on  the  assessment  of  of   ihe    sums 

1685,  would  (if  there  were  no  other  difficulties  in  the  way)  "'j'f''  ">«  ';".•'■ 

,         .'  .  V         _  ,  ,  ,  .         ■'  '    holders  and  m- 

be  giving  a  most  dangerous  and  unprecedented  sanction  to  habiianis  were 
a  demand,  feeble  in  its  origin,  and  stale  from  its  antiquity,  ^onl^fbi™'^  /° 
If  ever  time  formed  an  eqiiitable  bar  in  any  case,  this  is  that  wards  the  ex- 
-ase.     The  claimants  amounted  to  165  persons,  upwards  of  p^nses  of  ob- 

II  I         !-•  11  tainmg  the  pat 

130  years  ago,  and  they  must,  by  this  time,  have  become  em  from  the 
exceedingly  multiplied  and  dispersed.  To  undertake  to  ^^"s^'^'j:  .sj^- 
ascertain  the  certainty  and  extent  of  those  claims,  would  be  no  ground  for  a 
now  very  difficult  and  dangerous,  if  not  impracticable.     The  pari'non  of  the 

y  ,  ,      /.  I  •  ,         •         common    prop- 

true  and  sound  remedy  lor  such  a  case  is,  to  stop  the  m-  eriy  oftheiowa 
quiry,  by  the  application  of  the  legal  presumption  that  every  '""""g'  ""/'"''■_ 
iust  claim  was  satisfied  before  1767,  and  that  all  litigation  after  the  lapse 
now  is  barred  by  the  acquiescence  and  laches  of  parties,  and  °^  """■^  "'*°  ^ 
by  the  lapse  of  time.     I  cannot  conceive  of  a  more  feeble 
ground,  than  that  of  this  assessment  of  1685,  for  compelling 
a  division  of  all  the  common  lands  of  Hempstead,  when  we 
take  into  consideration  its  small  original  amount,  its  original 
object,  the  satisfaction  it  has  received,  and  the  time  it  has 
lain  dormant. 

1  am  thus  satisfied,  from  every  view  of  the  case,  that  the     The   plains 
plaintiffs,  as  private  individual  claimants,  are  not  entitled  common   u'nd:- 
to  call  for  the  aid  of  this  Court  to  compel  a  partition  of  these  "j.''^^  property 
lands ;  and  I  am  further  of  opinion,  that  they  were  common  Hempstead,  at 
undivided  property,  belonging  to  the  freeholders  and  inhab-  '"l^. '.'"'«  o*!  "^ 
itants  of  Hempstead^  at  the  time  of  the  division  of  the  town  two  towns,  in 
in  1784.     There  is  then  no  foundation  for  the  present  bill.  ^''^■ 
The  town  of  North  Hempstead  *is  not  a  party  to  the  bill ;       [  *  335  ] 
and,  therefore,  it  is  in>t  a  question  properly  arising  in   this 
case,  whether  the  fi-eeholders  and  inhabitants  of  that  town 
continued,  in  their  new  corporate  capacity,  to  hold  a  share 
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1817.      m  those  common  lands.     I  cannot  concur  in  the  suggestion 

^_^-^^-^_^  that  any  freeholder  or  inhabitant  of  North  Hempstead  may, 

Dehton       when  he  pleases,  file  a  bill  in  behalf  of  the  town,  and  bring 

Jacksoit       '*s  common  rights  into  discussion.     In  respect  to  property 

held  in  common,  a  town  is  a  corporate'  body,  acting  by, the 

new  Town'  'of  Proper  organ  of  its  will,  a  legally  assembled  town  meeting 

North    Hemp-  Without  a  resolution,  recorded  by  the  town  clerk,  I  do  not 

u/any  share  In  think  there  would  be  the  requisite  evidence  of  the  will  of  a 

that     common  town  to  Commence  a  suit  respecting  its  rights.     It  appears 

properly  Quce-  ^^  j^^  altogether  inadmissible,  and  destructive  of  order  and 

But    private  peace,  to  admit  private  individuals,  of  their  own  mere  mo- 

thartowV  can-  ^ion,  to  Carry  on  a  suit  in  behalf  pf  the  town,  respecting  its 

not  file  a  bill  to  common  property,  and  without  the  knowledge  and  consent 

E>n^S?rto  of  the  town,  duly  declared. 

the  common  But  admitting  that  I  am  mistaken  upon  this  point,  and  that 
town!  °  '  ^  there  are  really  sufficient  parties  before  the  Court,  to  bring 
into  discussion  the  right  of  the  town  of  North  Hempstead  to" 
a  share  in  these  undivided  lands,  I  should  still  be  of  opinion 
that  the  suit  is  not  to  be  sustained.  On  this  point,  however, 
I  wish  to  be  understood  as  not  giving  any  decided  opinion, 
because  I  do  not  believe  it  to  be  necessary.  I  will  merely 
suggest  some  very  great  difficulties  in  the  way  of  the  claim, 
if  any  there  be,  on  the  part  of  that  town. 

The  common  lands  that  lie  within  the  bounds  of  Hemp- 
stead, and  which  belonged  to  that  town  before  the  division, 
must  be  under  the  exclusive  regulation  of  the  freeholders  and 
inhabitants  of  Hempstead,  as  the  inhabitants  of  both  towns 
cannot  assemble  in  joint  meeting  for  that  purpose.  This 
exclusive  power  of  regulation  is  one  necessary  attendant  on 
exclusive  right. 
[*336]  *The  lands  belonged  to  the  town  as  a  community,  in  its 

The  erecting  Corporate  capacity.  The  erection*  of  a  new  town  cannot 
dMs  "not '"rice  ™P^''*  the  rights  of  the  old  one,  and  the  new  town  has  none 
away  or  impair  but  what  are  given  to  it  at  the  time  of  creating  it,  or  subse- 
oid  iown^°nre-  luently.  Its  power  is  confined  to  its  own  limits,  and,  with- 
gar'd  to  its  com-  out  somc  Special  provision,  it  cannot,  as  of  course,  possess 
™'iess'tiiere"^e  ^"^^  Control  or  rights  in  or  over  lands  lying  within  anothei 
some  special  town.  Thus,  for  instance,  if  a  town  owned  a  school-house 
act  e'rec"]]"  the  ^'^  ^  poor-house,  or  a  church,  or  a  town- house,  or  a  cemetery, 
new  (own,"  for  it  IS  not  to  be  presumed  that  the  new  town  would  have  any 
"'so'' wherT'  a  '''ght  to  the  usc  of  such  property,  though  the  inhabitants  of 
new  town,  or  a  the  new  town  may  have  Contributed  to  the  expense  of  it. 
'!™.„'T"™7'„f  Such  things  are  necessarily  local  and  exclusive  in  their  en- 

erccted  out   oi  ttti  • 

an  old  one,  it  joyment.     When  a  new  county  is  erected  out  of  an  old  one, 
toThe  u'se  o?fhe'  ^^  '^^^^  entirely  its  share  in  the  title  and  its  right  to  the  use 
town  property,  of  the  court-house  and  gaol  remaining  in  the  old  county, 
S  /dTown'  though  built  at  the  common  expense. 
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The  act  dividing  the  town  of  Hempstead  included   some        ]817. 
part  of  the  plains  in  North  Hempstead,  and  the  greater  part  v„>^-.^^«»_^ 
in  Hempstead,     If  it  was  not  intended  that  each  town  should       Dkntox 
enjoy  exclusively  the  commons  that  fell  within  it,  some  ex-      jacksok, 
press  provision  would  probably  have  appeared  in  the  law. 
The  line  of  division  may  have  been  made  in  reference  to  ^tTife  common 
those  very  commons.     One  part  of  a  town  may  have  better  expense  of  all 
land,  better  harbors,  better  access  to  markets,  and,  perhaps,  (jg^^g  \he^''J,'- 
more  wealth  than  another  part;  and  when  the  line  of  divis-  vision;    unless 
ion  comes  to  be  made,  the  parties  themselves   may  throw  express^ pmvTs" 
the  greatest  part  of  their  common  lands  into  one  scale,  to  iou  to  tiie  con- 
balance  the  greater  advantages  in  the  other.     Many  local  "^i?'' 
reasons  may  occur  in  establishing  lines  of  division,  founded  takes  to  itself, 
on  the  very  fact,  (and  which,  I   believe,  is  the  general  un-  unless  otherwise 
derstanding,)  'hat  each  town  takes  to  itself,  unless  otherwise  vUied,  the  com- 
specially  provided,  the  common  lands  that  fall   within  its  mon  iipds  that 
bounds.     This  is  also  the  case  when  a  new  state  is  erected  bounds, 
out  of  an  old  one.     In  the  present  instance,  *there   was       [  *  337  ] 
nothing  in  the  act  of  1784  to  repel  the  natural  and  necessary 
inference,  that  each  town  took  what  common  lands   and 
common    privileges    fell   within   its   limits,  and   no    more. 
There  was  one  special  provision  in  that  act,  giving  the  in- 
habitants of  each  town,  reciprocally,  the  right  of  catching 
oysters,  fish,  and  clams,  in  the  creeks,  bays,  and  harbors  of 
the  other.     This  express  reservation  on  one  point,  and  con- 
sequent silence  on  all  others,  affords  a  strong  presumption 
that  no  other  reciprocal  rights,  upon  each  other's  common, 
rights,  were  intended  to  be  reserved. 

It  is  said,  however,  that  in  the  subsequent  act  of  1788, 
being  a  general  revised  act,  relative  to  tovi^ns,  the  right  of 
each  town  in  the  common  lands  of  the  other  was  revived. 
But  in  answer  to  this,  it  may  be  said,  that  we  can  hardly     THe  general 
presume   the  legislature  intended  to  interfere  with   rights  1783^   relative 
absolutely   vested   and  fixed   under   preceding   laws.     We  to  to»-ns,  made 
ought  not  to  recur  to  this  construction,  if  the  act  be  sus-  "aw  in"fhi'.'' 
ceptible  of  any  other,  and  especially  of  one  quite  as  easy  spect. 
and  rational.     The  general  proviso  in  the  act  of  1788,  that 
"  none  of  the  bounds  or  lines  by  this  act  shall  take  away, 
or  abridge,  or  affect,  the  right  or  title  of  any  person  or  body 
politic  in  any  manner  whatsoever,"  was  not  intended  to  be 
taken  in  a  literal  sense.     The  act  did,  certainly,  take  away 
the  right  or  title  of  the  people  of  North  Hempstead  to  go 
and  vote,  as  they  formerly  used  to  doi,  at  the  town  meetings 
in  Hempstead.     That  right  was  test,  and  a  new  one  given 
to  them  by  the  act.     Strictly  speaking,  the  new  town  of 
North  Hempstead  had  not  any  previous  right  (and  it  was 
pre-existing  rights  that  the  act  alluded  to)  to  be  abridged 
or  taken  away.     They  were,  for  the  first:  time,  created  a 
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1817.       town  or  body  politic,  with  a  right  to  regulate  their  own 

v_^-^^^-«<^  common  lands,  but  not  the  lands  of  others.     To  say  thai 

Deston       the  town  of  North  Hempstead  have  no  right  or  share  in  the 

Jackscn.      common    lands    within    the  bounds  of   Hempstead,  is  not 

taking  away,  or  abridging,  any  of  their  rights;  for,  as  a 

'  *  338  ]      *town,  they  never  had  such  a  right.     That  saving  clause, 

therefore,  has  nothing  to  do  with  this  question. 

It  is  further  understood,  that  so  far  as  the  plains  fell 
within  the  bounds  of  North.  Hempstead,  the  inhabitants  ofr 
that  town  have  acted,  as  to  them,  as  well  as  to  their  other 
town  property,  as  if  each  town  owned  exclusively  its  own 
commons.  This  appears  from  their  town  meeting  resolu- 
tions, from  April,  1785,  to  April,  1808.  They  have  not 
only  put  that  construction  upon  the  act,  but  there  is  evi- 
dence to  infer  an  adverse  exclusive  possession  of  the  com- 
mons in  Hempstead,  by  the  town  of  Hempstead,  for  20  years" 
after  the  division,  and  before  the  filing  of  the  bill.  If  so, 
this  would,  probably,  form  a  legal  bar  to  their  claim,  how- 
ever otherwise  well  founded.  A  prescription  of  20  years 
will  bar  a  claim  to  a  right  of  common. 

These  are  some  of  the  difficulties  which  have  arisen  in 
my  miiid  as  to  a  claim  on  the  part  of  North  Hempstead,  if  i 
they  were  now  a  party  to  the  suit.  But  I  have  not  formed,  .,^ 
and  wish  not  to  express,  any  decided  opinion  on  this  point. 
It  is  sufficient,  in  this  case,  that  the  plaintiffs,  as  individual 
claimants,  have  no  title ;  and  the  bill  must,  consequently, 
be  dismissed,  with  costs. 

Bill  dismissed. 
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Uhdehhill 

"A.  &  J.  IJnderhill  against  Van  Cortlandt  and    van  coht- 
others. 


LA»DT 


Van  Cortlandt  and  others  against  A.  &  J.  Under- 
bill. 

[Kevereed,  17  Johns.  403.     Kef  erred  to,  65  Aid.  63.1;  103  III.  41;  4  Johns.  Oh.  408;  9 

Paige,  490.) 
The  deposition  of  a  witness,  whose  examination  was  not  closed  until  after 
publication  had  passed,  was  allowed  to  be  read,  he  having  been  cross- 
examined  by  the  opposite  party,  and  no  actual  abuse  appearing;  but 
such  practice  is  irregular. 

A  witness  should  go  before  the  examiner,  free  to  answer  all  interrogato 
ries,  and  not  with  a.  deposition  already  prepared. 

If  a  cross  bill  contains  a  charge  of  fraudulent  misconduct  in  arbitrators, 
but  no  such  allegation  is  made  in  the  answer  to  the  original  bill, 
though  by  a  general  order  of  the  Court,  the  depositions  taken  in  the 
original  suit  are  allowed  to  be  read  in  the  cross  suit,  yet  such  parts  of 
those  depositions  as  relate  to  the  fraudulent  misconduct,  not  charged 
in  the  original  suit  in  which  they  were  taken,  will  be  suppressed. 

Proof  taken  in  a  cause  must  be  pertinent  to  the  i&sue  in  that  cause ;  se- 
cundum allegata. 

What  misconduct  of  arbitrators  is  a  sufficient  ground  for  setting  a^ide 
an  award. 

Where  a  lease  contains  a  covenant,  that  the  mills  and  other  buildings  . 
erected  on  the  premises,  by  the  lessee,  should,  at  the  end  of  the  term, 
"  be  appiaised  and  valued,  by  two  persons  indifferently  chosen  by  the 
parties,  and  in  case  of  their  disagreement,  by  a  third  person  chosen  by 
the  two ;"  a  nomination  by  each  party  of  one  appraiser,  with  the  assent 
of  each  to  the  nomination  of  the  other,  is  binding  on  them,  and  a  com- 
pliance with  the  covenant. 

Where  an  umpire  is  chosen  by  two  arbitrators,  and  they  join  in  the  um- 
pirage, it  is  good  ;  for  the  umpire  may  take  what  advice  or  assessore 
he  pleases. 

If  there  is  no  corruption  or  partiality  in  arbitrators,  nor  any  misconduct 
during  the  hearing,  nor  any  fraud  practised  by  either  party,  the  award 
is  binding  and  conclusive,  and  cannot  be  set  aside  by  the  Court,  how- 
ever unreasonable  or  unjust  the  award  may  appear. 

Where  a  defendant  puts  in  an  answer  instead  of  demurring  to  the  bill, 
and  the  cause  comes  on  to  be  heard,  upon  the  merits,  it  is  too  late  to 
object  to  the  jurisdiction  of  the  Court,  on  the  ground  that  the  plaintiff 
has  adequate  remedy  at  law,  which  he  might  have  pursued. 

THESE  were  original  and  cross  suits.  The  original  JamaryTih. 
bill,  filed  the  30th  of  September,  1813,  stated,  among  other 
things,  that  the  defendants  in  that  suit,  on  the  18th  of  Feb- 
ruary, 1792,  by  indenture,  leased  to  Robert  Underhill  and 
to  the  plaintiffs,  Abraham  and  Joshua  Underhill,  and  to 
Thomas  *and  William  Burling,  a  mill-place  and  land,  at  [  *  340  ] 
Croton,  of  70  acres,  for  the  term  of  21  years  from  the  1  st 
of  May,  1792,  at  the  annual  rent  of  40  pounds  a  year;  and 
it  was  covenanted, "  That  the  lessees  might,  at  their  discretion, 
build  any  mills  and  other  buildings  on  the  premises,  during 
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[*341] 


Burling,  on  the  5th  of  February]. 


the  term,  and  cut  down  and  use  for  building,  as  aforepaid, 
good  timber  within  two  miles  of  said    premises,  and  the 
Uhoerhill    lessor  would  show  where  the  same  was  to  be  cut."     "  That 
at  the  expiration  of  the  term,  the  mill  or  mills  then  standi;, 
ing,  and  whatever  might  appertain  thereto,  should  be  ap- ; 
praised  or  valued  by  two  persons  indifferently  chosen  by  the 
parties,  and  in  case  of  their  disagreement,  by  a  third  person,  i 
to  be  chosen  by  the  two,  and  the  said  appraisement  should  y; 
be  binding  on.  the  parties;  and  the  lessors  should  pay  t<>.„ 
the  lessee  the  amount  of  the  appraisement,  deducting  only,; 
from  the  same  the  value  of  the  timber  which  the^  lessors  - : 
should  find  as  aforesaid,  as  it  was  then  standing;  and  that 
all  other  buildings,  then  standing  on  the  premises,  shouldj  in-: 
like  manner,  be  appraised,, and  the  amount,  not  exceeding 
200  pounds,  should  be  paid  to  the  lessees  by  the  lessors,"  &,c„i( 

Owing  to  some  mistake,  the  plaintiffs  did  not  execute  the  ; 
lease,  yet  they  accepted  the  same  with  the  other  lessees, 
and  were  equally  concerned  in  the  same,  and  were  so  con-  .■. 
sidered  by  the  other  lessees,  and  by  the  lessors.  The  les-  , 
sees  took  possession  of  the  demised  premises,  erected  a  mill, 
built  a  dam,  built  a  dwelling-house,  barns,  and  other  out-  !> 
houses,  and  paid  rent,  && 

Thomas  and    William 
1799,  sold  and  released  their  interest  in  the  lease  to  Rohrt 
Underhill  and  the  plaintiffs ;    and,  in  April,  1804,  Robertyi 
Underhill  sold  and  released  all  his  interest  in  the  premises 
to  the  plaintifls. 

On   the  1st  oi  May,  1813,  the  plaintiffs  and  defendants 
mutually  chose   Nathan   Anderson   and    Sarwml  Matt,  ap^'  i 
praisers    of  the   mill  and  buildings  under  the   lease ;   and  • 
*the  appraisers  met   and  examined  the  mill,  &c.,  but  not  ' 
being  able  to  agree  on  their  value,  they  chose  David  Lydig" 
to  be  the  third  person,  or  umpire,  to  whom  no  objection  was" 
made  by  either  party.     Anderson  and  Mott,  with  the  consent 
of  the  defendants,   agreed  to  adjourn    their   meeting  until<i' 
Lyd.ig  could  attend.     On  the  8th  of  July,  1813,  the  three 
appraisers,  with    the    parties  or  their  agents,  met   on  the  , 
premises,  and  viewed  the  mills,  buildings,  &c.,  in  presence 
of  the  parties  or  their  agents,  and  having  heard  the  parties,  • 
made  their  appraisement  in  writing,  under  seal,  by  which  ' 
they  valued  the  mills,  and  whatever  was  appurtenant  thereto, 
belonging  to  the  plaintiffs,  at  18,000  dollars,  and  the  other 
buildings  thereon,  exclusive  of  the  timber  furnished  by  the 
defendants,  and  the  movables  thereon,  at  500  dollars.    The 
award    was  executed  by  the  three  appraisers,  and  a  copy 
delivered,  on  the  same  day,  to  each  of  tne  defendants,  and" 
a   copy    to   the   plaintiffs.     The  plaintifis    then   offered  to 
surrender  up  the  premises  to  the  defendants,  on  being  paid 
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tne  amount  of  the  sum  qr  value  so  awarded;  and  to  allow        1S17. 
200  dollars  for  the  timber  used,  but  the  defendants  rejected  v_^-s^-^^ 
the  offer,  and  refused  to  pay  the  amount  of  the  appraisement-.    UxoKBHiLr. 
That,  notwithstanding  such  refusal,  the   plaintiffs,   on    the    y  ^^,  Q„„.r. 
15th  of  August,  1813,  delivered  up  the  possession  to  T.   C.       landt 
f^an  fVyck,  the  agent  of  the  defendant  Pierre  Van  Cortlandt, 
by  delivering  to  him  the  keys.     That  Philip  Van  Cortlandt 
pretended  that  he  had  no  interest  in  the  premises,  and  that 
they  belpnged  wholly  to  the  other  defendant,  Pierre   Van 

■  Cortlandt,  and  that,  though  he  joined  in  the  lease,  he  was 
not  bound  to  pay  the  appraisement.  The  plaintiffs  charged 
that  botii  the  defendants  were  equally  bound  to  pay  the 
appraisement,  deducting  the  value  of  the  timber  ;  and  prayed 
that  the  defendants  might  be  decreed  to  pay  to  the  plaintiffs 
the  18,000  dollars,  with  interest  thereon  from  the   1st  of 

May,  1813,  and  500  dollars  for  the  *other  buildings,  with       [  *  342  J 
interest,  deducting  the  value  of  the  timber  cut  and  used  for 
building,  to  be  accounted  for,  as  the  Court  might  direct,  with 
costs,  &c. 

The  defendants,  in  their  answer,  filed  the  10th  of  Jari' 
uary,  1814,  admitted  most  of  the  facts  charged  in  the  bill  to 
the  year  1813,  and  stated  various  matters  relative  to  the 

■  choice  of  appraisers,  their  conduct,  and  the  award,  on  ac- 
count of  which  they  alleged  the  valuation  to  be  erroneous, 
excessive/ and  void. 

The  bill  in  the  cross  suit  was  filed  the  23d  of  June,  1815, 
by  Philip  Van  Cortlandt,  and  four  others,  all  children  of 
Pierre  Van  Cortlandt,  one  of  the  defendants  in  the  original 
suit,  who  died  the  1st  of  May,  1814,  and  his  devisees,  and 
three  of  them  executors  of  his  last  will,  against  the  plaintiffs 
in  the  original  suit,  and  Anderson,  Mott,  and  Lydig,  the 
three  appraisers. 

The  cross  bill  stated  the  death  of  Pierre  Van  Cortlandt, 
&.C.,  and  the  lease  made  in  his  hfetime.  It  alleged  various 
matters  relative  to  the  premises  leased,  the  conduct  of  the 
lessees,  and  the  behavior  of  the  appraisers,  to  show  that  the 
appraisement  was  not  fairly  made,  and  that  the  valuation 
was  unreasonable  and  excessive ;  that  since  the  lessors  an- 
swered the  original  bill,  and  before  publication,  the  testator 
died ;  that  a  bill  of  revivor  and  supplemental  bill  had  since 
been  filed  against  the  plaintiffs,  &c.  The  bill  prayed  for  a 
discovery  of  the  matters  alleged,  that  the  appraisement 
might  be  set  aside,  and  the  value  be  ascertained  in  some 
proper  way ;  that  the  plaintiffs  may  be  allowed  to  set  off, 
against  the  valuation,  their  damages  for  waste,  committed  by 
the  .lessees,  &c.,  the  value  of  timber  cut  and  carried  away, 
to  be  ascertained  in  some  proper  way,  &c. 

The  phintifl"s  in  the  original  suit  put  in  their  joint  answer 
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Van    Cokt 

LANDT. 

[  *  343  ] 


1817.  to  the  cross  bill,  and  the  three  appraisers  answered  soii^; 
^^^-^^^»^  rately  ;  but,  by  an  order  of  the  27th  of  May,  1816,  the  *bili 
Ubderhill  was  amended,  and  Anderson,  one  of  the  defendants,  waS; 
struck  out.  ' 

A  great  number  of  witnesses  were  examined  on  both  sides 
in  the  original  suit,  and,  by  an  order  of  the  Court,  thiji 
aepositions  taken  in  the  original  suit  were  allowed  to  be  read 
in  evidence  at  the  hearing  in  the  cross  suit,  except  the 
deposition  of  Anderson,  one  of  the  appraisers,  whose  name' 
had  been  struck  out  of  the  bill  in,  the  cross  suit,  in  order 
that  he  might  be  examined  as  a  witness. 

The  allegations  in  the  pleadings,  and  all  the  material  parts 
of  the  evidence,  in  both  suits,  are  so  fully  stated  in  the 
opinion  deUvered  by  the  Court,  that  any  further  statemeiit- 
of  them  here  is  unnecessary.  lU,  , 

Both  suits  came  on  to  be  heard,  and  were  argued  together^  I 
on  the  28th  of  October  last.  iff? 


Riggs,  for  the  plaintiffs  in  the  original  suit,  and  for  the- 
defendants  in  the  cross  suit.  i 

T.  A.  Emmet,  and  P.  C.  Van  Wijck,  contra. 

January  20ih.  The  cause  stood  over  for  consideration  to  this  day,  when! 
his  honor  the  chancellor  being, about  to  deliver  his  opinionp 
the  counsel  for  the  plaintiffs  in  the  cross  suit  presented  a^ 
petition,  stating  that  the  plaintiffs  had  concluded  that:  it' 
would  be  more  eligible  for  them,  instead  of  paying  the 
18,000  dollars,  at  which  the  mills,  cfec.  had  been  valuedrbyj 
the  appraisers,  to  release  the  premises  to  the  defendantsg^ , 
and  they  therefore  prayed  a  decree  that  they  might  release 
the  premises,  in  fee,  with  the  land  on  which  the  mills,  &c. 
were  erected,  and  such  quantity  of  land  adjacent  as  might 
be  necessary  to  the  free  and  full  enjoyment  of  the  premises,'i 
within  such  limits,  &c.  as  the  Court  should  deem  reason4* 
able,  &c. 

I  *  344  ]  *The  Chancellor  said  he  would  defer  giving  a  decree  in 

the  cause  until  the  counsel  for  the  plaintiff,  in  the  original; 
suit,  would  have  an  opportunity  of  communicating  the 
proposition  contained  in  the  petition  to  their  clients,  and 
obtain  their  answer. 


/onuarj  27th.  The  CHANCELLOR.  The  Original  suit  between  these 
parties  was  brought  to  enforce  the  performance  of  an  award^t 
and  the  cross  suit  was  for  the  purpose  of  relief  against  it.  l 
The  sum  awarded  on  the  valuation  of  certain  property, 
was  18,500  dollars,  and  this  has  been  deemed  by  the  party, 
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ajjamst  whom  it  was  awarded,  as  an  eAxessive  valuation.        1817. 
A  variety  of  objections  have,  accordingly,  been  taken  to  the  v._^-N,-^«^,i 
proceedings  of  the  arbitrators,  which  have  necessarily  led    Undf.uhili 
the  parties  into  voluminous  pleadings  and  proofs,  and  it  now     van  Cokt- 
becomes  my  duty  to  give  to  these  objections  all  the  consid-       landt. 
eration  and  discussion  to  which  they  may  be  entitled. 

The  misconduct  of  arbitrators  is  one  ground  for  setting 
aside  an  award.  The  misconduct  charged  in  this  case  is 
principally  from  the  refusal  to  hear  evidence  offered  by  one 
of  the  parties,  and  from  hqldinga  private  and  ex  parte  commu- 
nication on  the  subject  before  them  with  the  opposite  party. 
,1-.- As  to  the  rejection  of  evidence. 

.  The  cross  bill  charges  that  Theod.  C.  Van  fVyck,  the  agent 
of  Pierre  Van  Cortlandt,  one  of  the  defendants  in  the 
original  suit,  informed  the  appraisers  before  they  made  their 
award,  tiiat  "  he  had  material  testimony  to  submit  respecting 
the  matters  submitted,  and  that  Lydig,  one  of  the  appraisers, 
declared  he  could  not  wait  to  receive  the  testimony,  and 
this  declaration  was  not  opposed  by  the  other  appraisers, 
and  in  consequence  of  that  declaration  the  testimony  was 
not  produced."  The  same  charge  was  made  by  the  de- 
fendants in  the  answer  to  the  original  bill. 

*In  support  of  this  charge,  Anderson,  one  of  the  arbitra-  [*345  j 
tors,  was  examined,  who  stated,  that  before  they  finally 
retired  to  dehberate.  Van  Wyck  "  offered  some  evidence 
which  Lydig  refused  to  hear,  telling  him  that  he  did  not 
tiiink  the  appraisers  were  bound  to  receive  any."  The 
next  witness,  in  support  of  the  charge,  is  Van  Wyck,  the 
person  who- offered  the  testimony :  he  says  he  offered  "to 
bring  witnesses  to  prove  that  the  raceway  would  not  cost, 
at  the  present  rate  of  wages,  more  than  1,000  dollars.  That 
hydig  replied,  that  he  could  not  wait  to  receive  such  evi- 
dence. That  Van  Wyck  then  offered  to  go  into  the  evi- 
dence immediately,  and  no  answer  was  given  by  either  of 
the  arbitrators,  which  he  considered  a  refusal." 

An  objection  has  been  raised  to  the  competency  of  the 
deposition  of  Van  Wyck,.ou  the  ground  that  his  examina- 
tion was  not  closed  by  the  examiner,  until  after  publication 
had   passed.     The   examiner  certifies,  that  it  commenced 
on  the  28th  of  June,  and  was  continued  to  the  5th  of  July. 
How  this  irregularity  arose  does  not  appear,  nor  is  it  suggested 
that  any  actual  abuse  has  arisen  in   consequence  of  it ;  and 
the  witness  was  cross-examined  on  the  part  of  the  Underhilh, 
in  the  same  way.     I  do  not  incline  to  suppress  the  deposi-      The  deposi- 
tion, and  deprive  the  party  entirely  of  the   benefit  of  Van  liw^x^^ 
IVyck's  testimony.     It  would  seem  to  be  too  rigorous,  when  aiion  was  not 
the  other  party  has  had  the  benefit  of  a  cross-examination,  ^er%biicatioa 
and  has  not  raised  the  objection  until  the  hearing,  when  no  had      passed 
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1SJ7.      re-examination  can  be  had,  and  when  no  ill  use  is  stated  to 

...^--s,^'^..^^  have  been  made  of  the  irregularity.     The  question  whether 

Underhill    the  deposition  shall  be  suppressed  is  a  matter  of  discretion  • 

Van  'cort-    ^""^  ''^  Hammond's  case,  (^Dickens,  50.)  and  in  Debrox's  casi; 

LANDT.       (cited   in    1    P.    Wms.   414.)   the   deposition   of  a  witness 

..as  allowed  to  examined  after  publication,  was  admitted,  in  the  one  rase 

beread,hehav-  bocause  the  opposite  party  had  cross-examined;  and  in  the 

Ijx1imS'^"'by  other,  because  the  testimony  would  otherwise   have  been 

ihe      opposite  lost  forcver. 

[  *  346  ]  *The  deposition  of  Anderson  is  also  objected  to. 

party,  and   no       The    order   allowing   depositions    taken   in   the  original 

'QClnS.l  ELbUS6  .1  i*i*i  *j1  . 

appearing.         cause,  to  be  read  m  evidence  m  the  cross  cause,  excepted 

that  of  Anderson,  and  he  was,  consequently,  examined  in 

the  cross  cause ;  but  how  was  he  examined  ?     By  copying 

his  deposition  in  the  original  cause.     He  went,  therefore, 

before   the  examiner  with  a  prepared  deposition.    This  is 

against  the  course  and  policy  of  the  Court,  and  it  would 

A      witness  lead   to  the  most  dangerous  practices.     The  witness  ought 

the"  elam1n"e7  to  go  before  the  examiner,  as  Lord  Coke  observes,  (4  Insi. 

free  to  answer  279.)  "  untaught,  and  without  instruction."     He  should  be 

ries'"and'^^no't  free  to  answer  the  sifting  interrogatories  that  are  framed  for 

91-ith  his  depo-  the  issue  in  that  case,  instead  of  merely  filing  an  affidavit 

prepared.'^"  ^  ready  drawn.     I  should,  undoubtedly,  be  justified  in  totally 

suppressing  the  deposition  of  Anderson,  in  the  cross  cause, 

if  I  was  to  follow  the  strict  rule  of  authority.     {^Amb.  252. 

Anon.  Shaw  v.  Linsey,  15  Vesey,  380.)     If  I  have  allowed 

it  to  stand,  in  consideration  of  the  regularity  of  the  original 

deposition,  I  hope  it  is  an  indulgence  that  will  never  be 

abused. 

In  opposition  to  the  evidence  of  Anderson  and  Van  Wyck, 
we  have  the  answers  of  Abraham  I.  Underhill,  Mott  and 
Lydig,  who  give  a  full  explanation  of  the  fact.  They  all 
separately  state  to  this  effect ;  "  that  after  the  appraisers 
had  heard  the  allegations  and  proofs  of  the  parties,  and  had 
conferred  together.  Van  Wyck  came  into  the  room,  and 
offered  to  produce  witnesses,  to  prove  the  actual  cost  of 
the  dam  and  raceway ;  that  the  witnesses  were  not  present, 
and  Lfydig  told  him,  with  the  acquiescence  of  the  other  two 
appraisers,  that  such  testimony  was  not  material  or  relevant, 
as  the  inquiry  was  not  what  the  works  had  cost,  but  what 
they  were  then  worth ;  and  they  all  deny  that  Van  Wyck 
offered  any  other  testimony,  or  to  any  other  point." 

Mott  and  Lydig,  in  their  depositions,  taken  in  the  original 
cause,  equally  disprove  the  allegation  of  a  refusal  to  hear 
I  *  347  ]  *testimony.  Lydig  says,  the  appraisers  did  not  refuse  to 
receive  further  testimony  offered,  or  ready  to  be  offered,  by 
either  party,  as  long  as  it  appeared  to  have  any  bearing  on 
the  appraisement ;  that  no  witiiesses  were  offered  to  prove 
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the  cost  or  value  of  the  premises,  and  if  either  party  had        1817. 
requested  further  time  for  that  purpose,  the  appraisers  would  v^,^-~^^-^. 
have  allowed  it.     Mott  also  testifies,  that   the  parties  were    Underhih 
asked  if  they  had  any  thing  more  to  offer  or  produce,  and    y^^,  g^^j^j, 
they  said,  hothing  further ;  that  Van  Wijclc  asserted,  in  the       lasdt 
■room,  that  the  mill-dam  had  not  cost  as  much  as  the  plaintiffs 
Lad  intimated,  and   that  could  be  shown  as  a  fact,  and  he 
urged  the  appraisers  to  take  it  into  consideration  ;  and  they 
answered,  that  it  was  their  business  to  value  the  property 
according  to  its  present  value,  and  not  at  its  original  cost. 

It  has  been  said,  that  there  is  some  variance  between  the 
depositions  of  Mott  and  Lydig  in  the  original  cause,  and 
their  answers  in  the  cross  cause,  but  I  do  not  perceive  it. 
Their  depositions  ar6,  indeed,  more  general  than  their 
answers :  this,  probably,  arises  from  the  particular  and  sifting 
nature  of  the  charges  and  interrogatories  in  the  cross  bill. 
The  only  expression  that  even  looks  contradictory,  is  one 
of  Lydig's,  in  his  deposition,  that  no  witnesses  were  offered 
to  prove  "  the  cost  or  value"  of  the  premises.  But  I  think 
we  are  bound,  in  all  candor,  to  conclude,  that  the  word  cost 
was  here  used  as  synonymous  with  tlie  word  value,  with 
which  it  is  coupled,  because,  in  his  answer,  he  explains 
■  fully  the  offer  as  to  the  original  cost. 

It  appears  to  me,  then,  to  be  a  just  and  necessary  con- 
clusion, from  this  proof,  that  the  only  testimony  offered  by 
Van  Wyck  was  that  relating  to  the  original  cost  of  the  dam 
and  raceway.  The  weight  of  evidence  is  decidedly  against 
any  other  conclusion.  Van  Wyck  stands  alone  against  the 
answer  of  Underhill,  and  the  answers  and  depositions  of  ]M.ott 
and  Lydig.  I  say,  he  stands  alone,  for  the  deposition  *of  [  *  348 
Anderson  is  general,  and  does  not  state  what  was  the  nature 
of  the  evidence  offered,  or  to  what  point,  and  it  may  as  well 
relate  to  the  original  cost  of  the  works  as  to  any  other 
object.  His  testimony  may  be  rendered  consistent  with  that 
of  the  other  appraisers. 

It  cannot  surely  become  a  question,  whether  evidence  of 
the  cost  of  a  dam  and  raceway,  built  21  years  before,  was 
material  in  an  inquiry  as  to  their  existing  value.     There 
could  be  very  little,  if  any,  analogy,  between  the  original 
cost  and  the  present  value,  considering  the  space  of  time 
which  had  intervened,  and   the  great  variations  in  prices, 
labor  and  business,  and  many  other  circumstances  connected 
with  such  works.     I  doubt,  whfether  any  Court  of  justice 
would  have  deemed  such  evidence,  in  such  a  case,  pertinent. 
Instead  of  being  useful  in  guiding  the  judgment,  it  would  J^^at   mtscon 
probably  have  been  delusive  or  injurious.     There  was  then  to^'i"  a'suffi 
no  misconduct,  or  even  the  want  of  due  discretion,  in  the  ''i™'  .  Sfo™ 
arbitrators,  in  expressing  a  disinclination  to  wait  until  such  !Si'aw^(f  **"* 
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1817.       immaterial,  if  not  absolutely   improper,  testimony,  might 

v_rf*-s/-«,.^  have  been  hunted  up  and  produced. 

Uhderhill  2.  Another  charge  is,  that  the  appraisers  held  a  private 
VakCort-  ^^^  '^'^  parte  communication  with  Abraham  I.  Underhill 
LANDT.  while  they  had  the  subject  under  deliberation.  This  charge 
is  made  in  the  answer  to  the  original  bill,  and  also  in  the 
cross  bill,  and  the  proof  of  it  rests  upon  the  single  uncor-i 
roborated  deposition  of  Anderson.  He  says  it  was  proposed 
by  him,  the  witness,  to  call  in  Uaderhill,  to  ask  him  what 
money  was  laid  out  on  the  mill,  dam  and  raceway,  and  that 
he  was  alone  in  the  room,  when  the  question  was  put  to 
him,  and  that  he  stated  that  the  plaintiffs  had  laid  out  20,00(1 
dollars. 

,  In  answer  to  this  charge,  Underhill  states,  that  he  vvas 
called  into  the  room,  where  the  appraisers  were  deliberating,, 
and  that  ThomQs  Van  Cortlandt  and  Van  Wyck  went  m  with 
him,  and  that  some  question  was  asked  him  by  Anderson 

(  *349  ]  relative  to  the  cost  of  the  dam  and  racevvay,  and  he  *aii- 
swered  he  did  not  know,  as  no  separate  account  thereof  was 
kept,  but  only  an  account  of  the  costs  of  the  whole  works ; 
and  he  denies  that  he  had,  at  that  or  at  any  other  time,  any 
ex  'parte  or  private  communication  with  either  of  the  apprais- 
ers on  the  subject  of  the  appraisement,  while  the  same  was 
under  deliberation.  The  answers  of  Mott  and  Lydig  state, 
that  Underhill  was  sent  for  to  obtain  some  information  rela- 
tive to  the  mill  of  Thomas  Van  Cortlandt,  which  was  also 
submitted  to  their  appraisement,  (though  unconnected  with 
this  controversy,)  and  that  Van  Cortlandt  was  sent  for  at 
the  same  time,  and  was  present  with  Van  Wyck,  and  they 
have  no  recollection,  and  one  of  them  says,  no  belief,  of  any 
question  being  asked  relative  to  the  cost  of  the  dam,  race- 
way, &,c. ;  and  they  deny  that  any  of  the  appraisers  held  any 
ex  parte  or  private  conversation  or  communication  with  him, 
in  the  absence  of  the  other  parties. 

The  weight  of  evidence  is  clearly  against  the  charge. 
The  question  which  Anderson  put  to  Underhill,  was  not  put 
by  the  direction  or  sanction  of  the  board  ;  it  was  when  the 
other  party  was  present,  and  no  answer  was  given  commu- 
nicating any  thing  material.  It  would  be  very  unjust,  and 
altogether  unprecedented,  to  allow  such  a  circumstance  to 
affect  the  validity  of  the  whole  proceeding  ;  and  it  may  be 
proper  to  observe,  in  this  place,  that  the  credit  of  Anderson, 
as  a  witness,  is  extremely  impaired  by  his  own  confessions 
and  conduct.  He  is  called  as  a  witness  to  impeach  his  own 
award  and  his  own  integrity  ;  and  this  case  falls  within  the 
reason  and  policy  of  the  rule  at  law,  (4  Johns.  Rep.  487.  4 
B.  &r  Pull.  326.  4  Binn.  150.  1  Hen.  fy  Munf.  385.)  thai 
the  affidavit  of  a  juror  is  not  to  be  received  to  impeach  his 
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rerdict,  because  it  would  expose  jurors  to  dangerous  prac-        1817. 
tices,  and  to  be  tampered  with  by  the  losing  party.     In  this  v^^-v—iw- 
case,  Anderson  is  alleging,  his  own  turpitude.     He  says,  that    asDEKHir.L 
Mott  and  himself  never  did  confer  together  and  disagree,    y^^  ^-^jj^j, 
before  they  appointed  Lydig,  and  he  avows  that  he  acted       landt. 
with  bad  faith  and  duplicity,  when  he  *signed  a  report,  that       [  *  350  1 
they  had  compared  opinions,  and  had  found  it  necessary  to 
choose  a  third  person,  and  when  he  told  the  parties  that  they 
two  had  disagreed  in  opinion,  and  when  he  signed  the  award, 
declaring  it  be  "  according  to  his  best  judgment  and  belief." 
Can  he  be  entitled  to  credit,  when  he  comes  now  and   de- 
clares that  he  acted  the  hypocrite  in  all  those  transactions  ? 
It  is  one  of  the  maxims  of  the  common  law,   (4   Co.  Inst. 
299.)  that  allegans  suam  turpitudinem  non  est  audiendus. 

3.  Another  charge  of  misconduct  in  the  arbitrators  is,  that 
they  did  not  examine  the  premises  with  sufficient  accuracy 
to  enable  them  to  form  a  correct  and  just  estimate  of  the 
value.  Anderson  says  this  himself,  though  it  does  not  appear 
that  he  made  any  objection  at  the  time,  or  required  for  him- 
self, or  sohcited  from  his  associates,  a  more  particular  exam- 
ination. Van  Wyck,  the  agent  of  Van  Cortlandt,  is  of  the 
same  opinion,  though  he  was  present  at  the  view  of  the  two 
appraisers,  in  May,  and  by  all  three  of  them  in  July,  and  was 
active  in  showing  and  pointing  out  the  state  of  the  works. 
Some  of  the  by-standers,  as  the  two  Fowlers,  were  of  the 
same  opinion  :  and  one  of  them  was  surprised  that  the  arbi- 
trators did  not  make  inquiries  of  him.  But  the  other  two 
arbitrators,  Mott  and  Lydig,  declare  that  they  did  make  a 
careful,  particular,  and  satisfactory  examination.  Mott  says, 
that  he  and  Anderson  examined  the  works  in  May.  for  two 
days,  and  about  two  hours  each  day  ;  that  it  was  a  careful 
examination,  and  that  the  works  were  examined  by  all  of 
them,  in  July,  with  particular  attention  ;  that  the  works  v^ere 
viewed,  at  both  times,  in  a  careful  and  satisfactory  manner ; 
and  he  details  a  number  of  particulars.  Lydig  declares  the 
same  thing.  It  was  for  the  arbitrators  to  judge  whether  their 
examination  was  sufficiently  minute  and  particular  to  satisfy 
their  minds.  It  was  a  matter  resting  in  their  sound  discre- 
tion. It  would  be  impossible  for  any  Court  to  prescribe 
*a  precise  rule  on  this  subject.  It  must  rest  entirely  in  the  [  *  351  ] 
judgment  and  integrity  of  the  men  selected  by  the  parties. 
What  puts  this  point  beyond  all  doubt  or  difficulty,  is  the 
fact,  that  the  parties,  by  themselves  or  their  agent,  were 
present,  and  conducted  the  view.  They  should  have  directed 
the  appraisers  to  more  particulars,  if  they  wished  it,  or 
thought  it  necessary.  They  must  have  deemed  the  exam- 
ination sufficient  or  they  would  have  pointed  to  objects  for 
more  minute  inspection,  and  have  called  upon  the  appraisers 
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1817.       for  a  more  accurate  survey.     The  appraisers  were  not  onlv 

~.,^0-^'-^^  satisfied  themselves,  but  they  had  every  reason  to  conclude, 

Undekhill    that  the  parties  were  satisfied  also,     If  the  parties  were  not, 

Vah  Cokt      ^^^y  should  have  spoken  at  the  time,  when  the  remedy  could 

LANDT.       have  been  provided.     It  is  inadmissible  to  set  up  the  pretext 

now ;  and  it  appears  to  me,  that  no  award  was  ever  assailed 

by  a  more  unreasonable  and  groundless  objection. 

4.  Another  class  of  objection  goes  to  the  legal  and  tech 
nical  form  of  the  proceedrngs. 

It  is  said,  that  Anderson  and  Mott  were  not  duly  appoiiit- 
ed,  in  the  first  instance,  because  each  of  them  was  not  se- 
lected and  appointed  by  both  parties,  but  each  party  sepa- 
rately selected  a  man. 

The  words  of  the  lease  were,  that  the  mills,  &c.  were  to 
be  appraised  or  valued  "  by  two  persons  indifferently  chosen 
by  the  parties,  and  in  case  of  their  disagreement,  by  a  third 
person,  to  be  chosen  by  the  two." 
Where  a  lease       The  usual  construction  of  such  covenants  is  the  one  adopted 
covenant*   tha^  ^^  ^^^  parties,  of  each  nominating  a    person.     The    Van 
the  mills    and  Cortlmidts  were   the    first  to  put   that ,  construction   upon 
erecied"oa"tfie  ^^^  Icase,  by  commencing  with  the  nomination  of  Anderson^ 
premises  by  the  and  informing  the  Underhills  of  it:  they  then,  on  their  part, 
auhe'endonhe  nominated  Mott,  and  no  objection  being  made,  by  either 
?  *  352  ]       party,  to  the  person  nominated  by  *the  other,  the  two  ap- 
term,  be  "  ap-  praisers  were  received  and  acknowledged  by  both  parties,  as 
ueTbyiwoper-  *^'^'y  apjfointcd.     Under  this  acquiescence  and  ratification, 
sons,    indiffer-  the  appraisers  became  "  chosen  by  the  parties,"  within  the 
the'partre\^"and  i^eaning  of  the  Covenant ;  and  it  ic  impossible  that  either  ot 
in  case  of 'their  them  Can  novi^  be  permitted  to  say  that  the  two  appraisers 
by^tSTer-  '^^^^  ^°^  propcrly  chosen.     A  nomination  by  each,  with  an 
son  chosen  by  assent  to  each  other's  nomination,  is  as  reasonable  and  fair  a, 
iiomina^on'  by  Construction  as  could  have  been  adopted, 
each  parly  of       It  is,  again.  Said,  that  the  two  appraisers  had  not"dis- 
with  the''™seni  agreed,"  so  as  to  have  been  authorized  to  choose  a  third 
by  each  to  the  person.     But  it  is  admitted,  that,  after  devoting  part  of  two 
nomination   of  j^yg  ^^  ^^^  inspection  of  the  premises,  and  conversing  to- 
binding       on  gether  on  the  subject,  the  two  appraisers  told  the  parties 
coTpiian"e«ith  ^^^^y  ^ad  disagreed  and  could  not  agree :  they  also  signed 
the  c.ovenant.     a  Writing  in  which    they  stated,  that  they  had   examined 
the  premises  for  part  of  two  days,  and  compared  opinions  as 
to  their  present  real  value,  and  found  it  necessary  to  choose 
a   third    person.     What. further  evidence  of  disagreement 
could  have  been  required  or  given,  than  the  solemn  declara- 
tion of  the  appraisers  themselves  ?     It  is  true,  Anderson  now 
declares  all  this  to  be  an  imposition  and  falsehood  practised 
upon  the  parties  ;  but  can  he  be  heard  in  such  an  allegation, 
or  is  it  worthy  of  any  credit  ? 
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After  a  party  has  discharged  his  trust,  can  he,  at  any  time,        1817. 
vacate  all  his  acts,  by  declaring  that  they  were  not  done  in    .^^-s,^-^^ 
sincerity?     If  this  was  to  be  tolerated,  there  would  be  no    UNnERHu.i. 
certainty  or  safety,  either  in  the  administration  of  justice,  or    y^^  cort- 
m  the  ordinary  business  of  mankind.     But  Mott,  the  other       lasdt. 
arbitrator,  contradicts  this  assertion  of  Anderson:  he  says, 
that,  after  viewing  the  works,  he  and  Anderson  did  confer 
together  about  the  value,  and  did  disagree  in  opinion  touching 
the  value ;  that  they  mentioned  widely  different  suras,  and 
that  there  did  not  appear  to  be  any  rational  prospect  of  their 
agreeing,  and  so  he  was  led  to  believe ;  *and,  in  fact,  that  they       [  *  353  ] 
did  not,  and  were  not  able  to  agree.  , 

This  testimony  puts  an  end  to  all  further  question  on  this 
point. 

It  is  further  said,  that  Lydig  was  chosen  to  assist  the  other 
two,  and  was  not  chosen  as  an  umpire  to  decide,  indepen- 
dently, by  himself,  as  he  ought  to  have  been,  according  to 
the  intention  of  the  covenant. 

The  answer  to  this  objection  is,  that  Lydig  was  chosen 
with  the  consent  and  wish  of  all  parties,  to  act  with,  and 
assist  the  other' two  appraisers,  rather  than  to  act  alone. 
All  agreed  in  that  construction  of  the  covenant,  and  the  ap- 
praisement was  accordingly  so  conducted.  This  is  a  con- 
•  ceded  fact,  and  the  parties  must  be  deemed  to  have  conclud- 
ed themselves,  by  their  own  free  consent  and  eigency,  from, 
setting  up  any  other  construction,  for  the  purpose  of  defeat- 
ing the  award.  It  would  be  both  unreasonable  and  unjust. 
But  if  Lydig  ought  to  have  been  chosen,  and  to  have  acted 
strictly  as  an  umpire,  still  the  act  is  valid,  for  the  association 
of  the  other  two  appraisers  with  him  in  viewing  the  premises, 
in  consultation,  and  in  the  award,  does  not  vitiate  the  award 
by  him  as  umpire.  It  is  settled  in  the  case  of  Souhby  v.  where  an  im 
Hodgson,  (3  Burr.  1474.     1  Blacks.  Rep.  463.)  that  if  the  f'";  '^  «'^?'«'' 

,  .  *        '  ^.    .       .        ,  .  .      ,  *  .  .'       .  rn,       by  two  aroilra- 

arbitrators  jom  in  the  umpirage,  it  does  not  vitiate  it.     The  tors,  and  ihey 
umpire  may  take  what  advice  or  assessors  he  pleases*     It  is  J°'"  ".'!'^  ""l" 

-  .\S  ,  ^    .  i.     I  .  1  rni  I  piraffe,itisffood, 

still  the  umpirage  ot  the  umpire  only.     Ihe  same  observa-  for  the  umpire 
don  was  made  by  Lord  Alvanley,  as  master  of  the  rolls,  that  "fy.^^^«  "hat 

1  ■  ■    I  1  r    1       •     t  ^1  advice    or    as- 

'  an  arbitrator  might  make  use  oi  the  judgment  oi  another,  sessors        he 
upon  whom  he  could  depend,  and  the  valuation  of  that  person  P'^ases. 
IS  his,  if  he  chooses  to  adopt  it." 

There  is  a  charge  in  the  cross  bill,  though  there  is  none 
in  the  answer  to  the  original  bill,  of  fraudulent  practices  by 
the  Underhills,  in  procuring  the  award.  The  charge  is,  that 
they  covered  the  cogpit,  and  part  of  the  raceway,  *vvith  [  *  354  ] 
boards,  and  part  of  the  garret  floor  of  the  mill  with  meal,  to 
conceal  defects  frohi  the  observation  of  the  appraisers. 

The  proof  of  this  charge  is  to  be  found  in  the  testimony 
of  Walter  and  William  Fowler.     The  first  of  them  states,  that 
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1817.       between  the  first  of  May  and  July,  1813,  the    Undt)hlh 
v^o—s,,,-^   covered  certain  decayed  parts  of  the  mill  with  boards  and 
Ubderhill    shingles  where  it  leaked ;  and  the  floor  on  which  the  watfei 
Van  Cort-     ^^^  leaked  was  strewn  over  with  meal  and  bran,  by  Abra- 
I.ANDT.       ham  UnderhiU,  but  whether  for  the  particular  purpose  of 
hiding  the  marks  on  the  floor  or  not,  he  does  not  know. 
The  other  witness  states,  that  on  the  day  of  the  expiralion 
of  the  lease,  Abraham   UnderhiU  drove  some  shingles  Tnttt 
the  roof,  it  having  rained  the  day  before,  and  the   watei- 
leaked  through  upon    the  floor,  and  in  order  to  hide  the 
marks,  he  strewed  meal  or  flour  on  it,  and  then  had  the' 
floor  swept ;  that  he  laid  planks  over  the  plate  of  the  flue, 
which  was  decayed,  and  which  had  never  been  covered  be- 
fore, by  which   means  the  decayed  parts  were  concealed ; 
that  this  was  done  only  one  or  two  days  before  the  expira- 
tion of  the  lease ;  and  that,  between  the  2d  of  May  and  8th 
of  July,  boards  were  nailed  up  against  the  cogpit,  though 
there  was  an  inside  door  to  admit  persons  into  it,  which  was 
not  fastened. 

An  objection  was  made  to  the  competency  of  this  proof. 
The  depositions,  though  admitted  to  be  read  in  the  cross 
cause,  were  taken  only  in  the  original  cause,  which  contained 
no  such  charge  of  fraudulent  concealments,  and,  therefore,' 
the  proof  was  dehors  the  pleadings,  and  not  relative  to  aiiy- 
matter  then  in  issue  ;  and  that  though  the  depositions  in  the 
original  cause  were,  by  a  general  order,  allowed  to  be  read' 
in  the  cross  cause,  yet  the  order  never  could  have  intended 
to  render  valid  such  parts  of  the  depositions  as  contained; 
matter  not  properly  admitted  when  the  depositions  were 
taken. 

It  is,  likewise,  objected  to  the  cross  bill,  that  it  ought  not 
[  *  355  ]       *to  contain  new  matter,  not  set  up  as  a  defence  in  the  origi*^ 
nal  cause,  unless  it  be  new  matter  subsequently  arising ;  for 
it  is  intended  only  in  aid  of  the  defence  to  the  original  suit, 
and  cannot  be  more  extensive  than  the  original  defence. 
This  is,  undoubtedly,  the  general  principle  ;  but  I  am  not 
clear  that  the  cross  bill  may  not  set  up  additional  facts,  as  con-' 
stituting  part  of  the  same  defence,  relative  to  the  same  sub- 
ject matter.     The  first  objection  strikes  me  as  more  weighty';-* 
and  I  am  of  opinion  that,  upon  sound  rule,  the  matter  im- 
properly admitted  in  the  depositions  in  the  original  cause;- 
continues  equally  improper  when  the  depositions  are  used 
in  the  cross  cause  ;  and  that  if  the  plaintiffs  in  the  cross  cause 
wished  to  avail  themselves  of  that  matter,  they  ought  to  have 
Proof  taken  in  }]ad  the  witnesses  re-examined.  Proof  taken  in  a  cause  should; 
pertinent  to  the  always  be  pertinent  to  the  issue  in  that  cause;  secundum  al"' 
issue   in    that  Ug'ata.     The  Opposite  party  is  not  to  be  supposed  to  hE^ve 
dum aiko-aia.     Hied  his  cross  mtcrrogatones  with  any  other  vievy;  and  m 
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1^  deprived  of  the  benefit  of  an  examination  on  his  part  to        1817. 
such  new  matter.  v_rf>— v— .^^ 

1  am  of  opinion,  therefore,  that  all  such  parts  of  the  testi-    Ukdekhill 
mony  taken  in  the  orignal  cause,  as  related  to  the  miscon-    van  Cokt- 
duct  of    he  party,  ought  to  be  suppressed :  this  will  leave       lasvt. 
the  cnarge  in  the  cross  tell  totally  without  proof.     There  were     ^^  ^^^^^  ,,;„ 
no  witnesses  examined  in  the  cross  cause,  except  Anderson,  contained      a 
and  he  proves  nothing  on  this  point.  utoP  mi^ot 

But  if  we  take  this  new  matter  into  consideration,  ex  gra-  duci  iu  arbhra- 
iia,  and  in  order  to  view  the  case  in  every  possible  light,  ''"H^Zlon  ^""t 

how  does  the  proof  stand  ?  made      in    the 

■ .,, .Abraham  I.  Underhill,  in  his  answer,  denies  that  he  ever  ^^^"^1^°  buf 
used  any  means  whatever,  directly  or  indirectly,  to  conceal  thougii,  by  an 
from  the  appraisers  the  real  state  of  repair  of  the  works.  ^omiAhedep'^- 
He  says,  that  it  became  necessary  to  close  the  business,  and  siuons  lai^en  in 
clear  the  mill  of  flour  and  other  property,  so  that  the  prem-  ^re°Sed'To 
ises  might  be  in  a  proper  state  and  condition  for  delivery  to  be  read  in  tiie 
the'  lessors,  at  the  expiration  of  the  .*term,  and  as  soon  as  [  *  356  j 
they  should  be  valued,  &c. ;  that  the  works  accordingly  <^™«s  ^""V'T-"'!' 
eeased  to  be  used,  and  the  milling  business  was  brought  to  deposUions  as 
a  close,  about  the  last  of  April;  that  he  directed  the  side  f^'^'f'^  '"  '^.^ 
of  the  cogpit  to  be  boarded  up,  through  which  persons  might  conduct,  not 
otherwise  have  entered;  and -the  mill  was  otherwise    fully  charged  in  the 

,^  ,^1  ,.  c  ....  ^      •'     oneinal  suit   in 

secured  to  prevent  the  machinery  irom  receivmg  injury  from  which  they  were 
evil-minded  persons,  and  to  preserve  it,  and  for  no  other  'ak"";  will  ba 
purpose.  He  says,  further,  that  a  short  time  before  the  ex-  ™pp''^^^'^  ■ 
piration  of  the  lease,  and  while  engaged  in  repairing  the 
mill,  he  caused  the  bridge  and  platform  across  the  raceway 
to  be  repaired,  and  some  boards  were  laid  down,  and  used 
in  repairing  the  same,  and  a  passage-way  to  the  gates  of  the 
raceway.  He  denies  that  any  boards  or  plank  were  laid 
down,  except  as  aforesaid,  or  that  the  appraisers  were  there- 
by prevented  from  inspecting  that  part.  He  further  admits, 
that  part  of  the  roof  leaked  in  several  places,  and  that  he 
directed  small  quantities  of  bran  or  shorts  to  be  placed  in 
certain  spots  or  places  on  the  floor,  under  the  roof  where  it 
leaked,  which  had  been  the  constant  practice  from  the  time 
the  leaks  were  discovered,  to  absorb  the  water ;  and  he 
thinks  it  probable  there  might  have  been  small  quantities  of 
bran  or  shorts  on  the  floor,  when  the  appraisers  were  there  ; 
but  he  denies,  that  any  thing  of  this  kind  was  done  to  con- 
ceal the  real  situation  of  the  roof 

This  is  a  plain  and  probable  solution  of  the  motives  which 
led  to  the  repairs,  from  which  so  harsh  a  conclusion  has 
been  drawn.  It  is  to  be  observed,  that  neither  of  the  wit- 
nesses charge  any  fraudulent  designs  in  the  repairs ;  and, 
certainly,  the  inference  of  fraud  is  not  a  necessary  one :  it 
might  as  well  be  applied  to  anv  repairs  whatever,  made  near 
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[*353] 


the  termination  of  the  lease.  The  works  were  still  open  to 
public  inspection,  and  the  opposite  party  must  have  seuii 
and  known  of  all  these  repairs,  at  the  time  of  the  examina- 
tion. They  were  before  their  eyes,  and  there  was  no  com- 
plaint made,  at  the  time,  by  the  inspectors,  to  *the  opposite 
party  or  their  agent,  of  any  impediment  thrown  in  the  way 
of  a  fair  and  full  inspection.  On  the  contrary,  Moit  says 
that  the  inspectors  satisfactorily  examined  the  machinery  in 
the  mill;  that  the  side  of  the  cogpit  was  boarded  up,  and 
which  he  understood  at  the  time  was  done  to  prevent  the 
machinery  from  being  injured,  after  the  Underhills  had 
ceased  to  use  it.  That  he  and  Lydig  went  into  the  cogpil 
below,  under  the  machinery,  and  viewed  it.  That  there  was 
a  bridge  or  platform  across  the  raceway,  and  some  boarda 
laid  down,  but  nothing  to  prevent  the  raceway  from  being 
fully  examined ;  and  that  the  inspectors  or  some  of  them, 
did  inspect  the  raceway,  as  well  in  that  part  where  the 
bridge  and  boards  were  laid,  as  in  the  other  part.  Lydig 
gives,  essentially,  the  same  statement.  It  would  be  extremely 
unjust  to  draw  the  conclusion  of  a  fraudulent  concealment, 
from  circumstances  susceptible  of  so  easy  and  reasonabfe^an 
.explanation,  and  which  were,  at  the  time,  within  the  view 
and  knowledge  of  the  appraisers  and  the  opposite  party,  and 
which  were,  moreover,  not  at  all  injurious  ;  for  they  did  not, 
in  the  judgment  of  the  arbitrators,  prevent  a  full  and  satis- 
factory inspection. 

The  only  serious  part  of  the  charge,  according  to  the  tes- 
timony of  the  two  Fowlers,  is  the  sprinkling  of  meal  on  the 
garret  floor,  to  hide  from  the  inspectors  the  knowledge  that 
part  of  the  roof  had  leaked.  This  really  appears  to  me  to 
be  too  trivial  and  too  improbable  a  story  to  deserve  notice. 
It  cannot  be  supposed  that  men  who  had  been  for  many 
years  engaged  in  great  and  enterprising  business,  and  whose 
characters  have  not,  in  any  degree,  been  assailed,  should 
have  resorted,  and  that,  too,  in  the  very  presence  of  their 
.own  miller  and  his  son,  to  so  mean  and  paltry  a  fraud,  merely 
to  conceal  so  insignificant  a  defect  as  a  leak  in  the  roof,  and 
that,  too,  for  the  purpose  of  enhancing  the  value  of  their' 
buildings.  But  the  proof  here  abundantly  repels  any  infer- 
ence of  fraud.  Mott  and  Lydis;  both  declare,  *that  while 
they  were  in  the  garret  of  the  mill,  they  were  informed  (and 
one  of  them  says  it  was  by  the  Underhills)  that  the  roof 
leaked  in  some  places,  and  their  attention  was  accordingly 
drawn  to  the  circunnstance  ;  and  they  saw  stains  on  the  floor, 
but  nothing  to  prevent  it  from  being  sufficiently  and  satisfac- 
torily examined.  Anderson  says,  he  also  understood,  at  the 
time,  that  the  roof  was  leaky,  and  he  did  not  observe  that 
meal  was  strewed  on  the  floor. 
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6.  1  come,  now,  to  the  real  foundation  of  this  controver-  gi" 

sy,  and  that  is  the  sum  at  which  the  mill  and  its  appurte- 
nances have  been  valued.  The  other  points  on  which  I 
have  hitherto  dwelt,  have  been  seized  upon  by  the  dissatis- 
fied [Jarty,  rather,  I  presume,  as  auxiliary  to  the  great  object 
of  opening  the  award,  on  account  of  the  alleged  extravagance 
of  the  valuation.  The  question  of  valuation  of  property  is,  property  by  ap- 
indeed,  one  on  which  it  is  almost  impossible  to  give  satis-  by*ih?partie's^" 
faction.  The  judgments  of  men  will  differ  exceedingly  on 
this  fluctuating  subject.  Lord  Ahanley  has  observed,  that 
"  valuers  differ  so  much,  that  it  is  not  very  wise  to  agree  to 
sell  according  to  the  valuation  of  any  one."  My  impres- 
sion, from  the  proof  is,  that  the  property  here  was  consider- 
ably overvalued ;  and  I  have  been  induced  to  examine  the 
case  with  more  than  ordinary  attention,  to  see  if  there  was 
any  well-established  fact  that  would,  upon  sound  principle, 
justify  me  in  interfering  with  the  award.  But  if  I  have  been 
unable  to  discover  any  such  sufficient  ground,  it  is  then  my 
rindispensable  duty  to  adhere  to  the  settled  doctrines  of  the 
Court,  rather  than  make  them  bend  to  a  case  of  individual 
hardship.  I  am  no  more  at  liberty  than  any  other  Court,  to 
follow  my  own  wishes,  in  opposition  to  general  principles ; 
nor  ought  I  to  give  undue  importance  to  small  circumstances, 
or  exaggerate  trifles,  merely  to  aid  a  particular  case,  when, 
in  any  other  case,  it  would  not  be  permitted.  This  case, 
*like  all  others,  must  stand  or  fall  upon  the  application  of  [*359] 
the  general  doctrines  of  the  Court. 

It  has  been  made  an  objection  to  the  damages  awarded, 
that  the  arbitrators  included,  in  their  estimate  of  the  value 
•of  the  mill,  the  "value  of  the  right  which  the  lessees  had  ac- 
quired of  using  Evans's  patent  machinery  for  the  manufacture 
of  flour.  I  cannot  perceive  any  objection  to  that  right  being 
a  subject  of  estimate.  The  arbitrators  were  to  appraise  not 
only  the  mill,  but  "  whatever  might  appertain  thereto  ;"  the 
machinery  erected  in  the  mill  under  that  patent,  was  pro- 
tected by  it,  and  the  right  of  u^ng  it  was  an  appurtenant, 
without  which  the  machinery  might  have  been  useless.  That 
right  must,  of  necessity,  pass  with  the  property  in  the  mill,  and 
whoever  succeeded  to  the  right  of  the  mill,  took  the  ma- 
chinery  with  it,  and  the  right  attached  to  that  machinery. 
The  right  was  so  far,  of  course,  assigrtable.  It  belonged  to 
that  machinery,  at  that  place,  whoever  might  be  the  occupier. 
The  right  must  have  that  construction ;  and  there  is  nothing 
appearing  in  the  case,  to  show  or  even  to  raise  a  presump- 
tion, that  the  license  was  useless,  or  of  no  legal  validity. 
There  is  no  evidence  to  show  that  the  machinery  erected  in 
the  mill;  under  that  patent,  was  erected  between  the  expiia- 
tion  of  the  old,  and  the  issuing  of  a  new.  patent,  under  the 
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1817.  a-ct  o^  January,  1808,  or  that  the  case  of  Evans  v.  Jordan, 
w'-s^— 1^_<'  (9  Cranch,  199.)  has  any  application.  The  machinory,  wfi 
Undekhill    must  presume,  was,  therefore,  properly  estimated  as  it  then 

Van  Cokt-    existed. 
LANUT.  It  IS  also  objected,  that  the,  timber  cut  down  and  used  by 

the  lessees,  in  the  buildingSj  was  not  assessed  and  deducted 
from  the  value  of  the  mill  and  other  works-;  but  it  is  a  suffi- 
cient answer  to  this,  that  the  covenant  for  the  arbitration  did 
not  extend  to  any  other  subject  than  the  mills  and  their  ap- 
purtenances. The  timber  was  to  be  .  deducted  from  the 
amount  of  the  appraisement,  and  not  to  form  a  part  of  it. 

[*360]  The  deduction  was  to  be  made  by  the  parties,  *after  the 
amount  of  the  valuation  had  been  ascertained.  Indeed,  the 
Underhills  assert,  that  it  was  proposed  by  them,  that  the 
appraisers  should,  at  the  same  time,  include  the  timber  used 
by  them,  and  that  the  proposition  was  rejected  by  the  other 
party.  Whether  this  was  so  or  not,  it  was  at  least  the  duty 
of  the  VanCortlandts  to  have  tendered  proof  on  that  point 
to  the  appraisers,  if  they  wished  that  the  timber  should  have 
been  assessed,  at  the  same  time.  The '  subject  was  totally 
waived  by  themselves. 

Another  objection  has  been  raised  against  the  mode  of 
assessment,  inasmuch  as  the  appraisers  did  not,  in  their  de- 
liberations, assess  each  particular  article,  in  the  mill  and  its 
appurtenances,  separately.  But  this  was  a  matter  resting  in 
the  discretion  of  the  arbitrators.  There  was  no  rule  of  that 
kind  prescribed  for  them,  and  their  judgments  were  left  free 
to  adopt  such  a  mode  of  valuation  as  would,  in  their  opinion, 
lead  to  a  satisfactory  result.  In  fact,  the  two  appraisers, 
MoU  and  Lydig,  both  declare,  in  their  answers  to  the  charge- 
of  this  kind,  that  they  did  separately  value  the  items  of  the 
property  under  appraisepient,  which  were  of  any  magnitude 
and  importance,  and  sufficiently  so  to  form  a  correct  and, 
just  estimate  of  the  whole.  In  the  case  of  Diclc  v.  Milligan, 
(2  Vesey,jun.  23.  4  Bra.  1 17.)  the  same  objection  was  taken. 
The  arbitrators  awarded  a  general  balance,  but  did  not  set 
forth  particular  items  allowed  and  disallowed ;  and  the  Court 
say,  it  was  not  necessary  that  the  arbitrators  should  set  forth 
a  schedule  of  particulars,  and  state  all  the  items  of  an  ac- 
count. If  done,  it  would  come  to  nothing  with  regard  to 
any  thing  the  Court  could  do.  If  they  considered  them 
sufficient  to  determine  the  result,  all  was  done  that  was 
net33ssary.  The  matter  rested  with  thein,  and  their  judg- 
ment was  conclusive. 

Much  testimony  has  -been  taken  to  prove  that  the  mill 
was  greatly  overvalued.     I  shall  not  enter  into  the  discussion 

[  *  361  ]  of  that  part  of  the  proof.  Every  other  point  has  *been  con- 
sidered with  all  possible  indulgence,  and  even  so  much  so 
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chsft  a  good  deal  of  testimony  has  been  read  and  considered,        1817. 
which,  upon  strict  rule,  and  even  upon  principles  of  policy  v_rf«-v— ^-^ 
and  justice,  ought  to  have    been  suppressed.     But  here  I    Usderhill 
think  the  settled  decisions  of  the  Court  interpose  an  insu-    van  Cort- 
perable  obstacle  to  the  investigation  of  the  question  respect-       landt. 
ing  the  measure  of  valuation.     Admitting  that  there  was  no     if  there  is  n<. 
corruption  or  partiality  in  the  arbitrators,  (and  none  is  pre-  p°'™a']J[°"j„  °'. 
tended,)  and  admitting  that  there  was  no  misconduct  in  biirators,     nor 
them  during  the  course  of  the  hearing,  nor  of  fraud  in   the  any  iD'SMnduct 

/I  ■  1  11      II  <-\     1  T   dunng  the  near- 

opposite  party,  (and  none  is  estabhshed   by  proot,)  then,  1  mg,    nor   any 

say,  the  Court  cannot  inquire  into  the  charge  of  an  over  or  b^gfther^'^arr-' 

under  valuation,  or  of  the  reasonableness  or  unreasonable-  the    award  is 

ness  of  the  award,  but  it  is  binding  and  conclusive.     If  every  '"'"''"'ff.     ^""j 

1  »  1  f  II  I  III  I  conclusive,  aua 

award  must  be  made  coniormable  to  what  would  have  been  cannot  be  set 
the  judgment  of  this  Court  in  the  case,  it  would  render  arbi-  ^^^^^  however 
trations  useless  and  vexatious,  and  a  source  of  great  litiga-  unreasonable  or 
tion;  for  it  very  rarely  happens  that  both  parties  are  satis-  ^"iT  mav^  ap- 
fied.     The  decision  by  arbitration  is  the  decision  of  a  tribu-  pear, 
nal  of  the  parties'  own  choice  and  election.     It  is  a  popular, 
cheap,  convenient,  and  domestic  mode  of  trial,  which  the 
Courts  have  always  regarded  with  liberal  indulgence :  they 
have  never  exacted  from  these  unlettered  tribunals,  this  rus- 
ticum  forum,  the  observance  of  technical  rule  and  formality. 
They  have  only  looked  to  see  if  the  proceedings  vi-eie  hon- 
estly and  fairly  conducted,  and  if  that  appeared  to  be  the 
case,  they  have  uniformly  and  universally  refused   to   inter 
fere  with  the  judgment  of  the  arbitrators. 

To  show  that  it  is  the  settled  law  on  this  point,  it  will  be 
useful  to  review  the  cases. 

In  Greenhill  v.  Church,  (3  Ch.  Rep.  49.)  a  bill  was  filed 
to  be  relieved  against  an  award.  The  Court  declared  that 
they  would  neither  confirm^  nor  overthrow  such  awards, 
unless  circumvention  or  corruption  were  proved.  This  was 
as  early  as  1635;  and  in  Cavendish's  case,  which  was  *be-  ['^  362] 
fore  Lord  Nottingham,  (1  Ch.  Cas.  279.)  he  declared .  that 
if  parties,  without  the  Court,  refer  their  differences,  they 
choose  their  own  judges,  and  the  Court  would  not  relieve 
against  the  award,  unless  for  corruption,  going  beyond  au 
tiiority,  or  the  like. 

The  next  -case  that  I  shall  notice  was  that  of  Brown  v. 
Broim,  in  1683,  (1  Vcrn.  157.  2  Ch.  Cas.  140.)  which 
underwent  a  full  discussion.  A  tenant  for  life  suffered  some 
niills  and  houses,  of  the  value  of  70?.  per  annum,  to  go  to 
decay,  and  it  was  computed  that  the  reparations  would  cost 
330/.  The  remainder-man  brought  an  action  of  waste,  and 
the  parties  agreeing  to  an  arbitration,  it  was,  by  consent, 
made  a  rule  of  Court,  but,  pending  the  arbitration,  the  tenant 
repaired  the  waste,  and  forbid  the  arbitrators  and  umpire  to 
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I 
181 1.       proceed.     The  umpire,  notwithstanding,  awarded  that  the 
— ^-N/— »._-'  tenant  should  pay  380Z.     The  bill  was  brought  to  be  relitvec! 
Unberuill    against  this  award,  for  the  excessiveness  of  the  damages  and 
VanCcrt-    for  misbehavior  of  the  umpire.     The  damages  were  charged 
LAsuT.       to  be  outrageous,  as  the  repairs  made  good  the  decay  to 
within  40s.  before  the  award,  and  the  umpire  had  viewed 
them.     Serjeant  Maynard  opposed  the  bill,  on  the  ground 
that  fraud  or  collusion  was  necessary  to  avoid  an  award  in 
equity ;  and  that  if  awards  could  be  set  aside  on  slight  pre- 
tences, they  might  as  well  strike  that  title  out  of  the  books. 
The  lord  keeper,  North,  was  of  that  opinion,  and  dismissed 
the  bill,  though  he  admitted  that  the  380/.  was  near  the 
value,  in   that  case,  of  the  estate  for    life.     He  said   that 
chancery,  in  some  cases,  relieves  against  manifest  error  in 
the  body  of  the  award  ;  but  where  the  error  does  not  appear 
without  unravelling  it,  he  thought  it  was  not  reUevable. 

In  the  case  of  Earl  v.  Stacker,  a  very  few  years  after,  (2 
Vern.  251.  Hil.  1691.)  the  Court  set  aside  an  awaid  on  one 
of  the  excepted  grounds,  of  interest  and  corruption  in  tlie 
arbitrators ;  and  cases  within  the  reach  of  the  exception  were 
[  *  363  ]  referred  to,  as  that  of  Pitt  v.  Dawbra,  where  *the  arbitra- 
tors had  promised  to  hear  witnesses,  and  had  made  their  award 
without  having  heard  them  ;  and  the  Butcher  of  Croydon's 
case,  in  which  the  arbitrator  was  not  indifferent  between  the 
parties.  In  all  these  cases,  the  award  was  set  aside  on  the 
ground  of  misconduct,  partiality,  or  corruption,  and  not  on 
the  ground  of  error  or  mistake;  and  in  Croydon's  case,  the 
lord  keeper  declared,  that  he  did  not  proceed,  barely  be- 
,  cause  the  damages  were  excessive,  though  the  award,  as  it  is 
stated  in  1  Vern.  157.,  was  for  300Z.,  which  was  an  enor- 
mous sum  for  that  day,  and  was  merely  to  repair,  as  the 
award  expressed  it,  the  honor  of  a  man  who  was  called  a 
bankrupt  knave. 

It  would  be  difficult  to  find  cases  stronger  than  these 
early  ones,  in  favor  of  the  binding  nature  of  awards,  wher, 
honestly  and  fairly  obtained. 

In  Walter  v.  King,  (9  31od.  63.)  the  bill  was  to  set  aside 
an  award  for  a. palpable  excess  of  damages;  for  the  plaintiffs 
had  goods  of  the  defendant  to  11.  10s.  only,  and  yet  he  was 
awarded  to  pay  36/.  Lord  Macclesfield ,  who  was  then 
chancellor,  said,  he  would  not  set  aside  the  award  upon 
account  of  any  hardship  therein,  because  the  arbitrators 
_  were  judges  of  the  parties'  own  choosing.  A  variety  of 
cases,  to  the  same  effect,  were  decided  during  the  time  of 
Lord  Hardwicke.  He  declared,  repeatedly,  that  a  bill  to 
set  aside  an  award  must  be  founded  upon  the  fraud,  corrup- 
■  tion,  or  misbehavior  of  the  arbitrators ;  that  they  were 
judges  of  the  parlies'  own  choosing,  and,  therefore,  they 
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could  not  object   against   the   award    as   an   unreasonable        1817. 
judgment;  and  that  whether  it  was  rightfully  or  wrongfully  ^-x,.-*^ 
determined,  the  parties  were  bound  by  it,  and  there  vifould    Usderhill 
be  no  end  of  controversies  if  it  were  otherwise.     This  was    vanCokt 
his  langueige  in  the  cases  of  Ives  v.  Meicalf,  (1  Atk.  63.)       landt. 
Lingwood  V.  Eade,  (2  Atk-  504.)  Ridouf  v.  Pain,  (3  Aik. 
494.     1  Vesey,  11.)     Tittensen  v.  Peal,  (3  Atk.  529.)  and 
in  other  cases  to  which  I  might  refer.     *The  e.\ceptionSj  or       [  *  364 
qualifications  to  this  rule,  are  mentioned  also  in  these  de- 
cisions of  Lord  Hardwicke ;  as,  for  instance,  where  the  ar- 
bitrators made  their  award  clandestinely,  without  hearing 
each  party,  or  where  one  of  the  parties  had  himself  made 
use  of  fraud  to  mislead  the  arbitrators.     Indeed,  the  cases 
uniformly  and  necessarily  allow  of  relief,  where  misconduct 
in  the  arbitrator,  or  fraud  in  the  party,  are  made  to  appear. 
[Spetiigue  v.  Carpenter,  3  P.  Wms.  361.     South  Sea   Com- 
pany V.  Bamstead,  3  Viner,  139.  pi.  39.     2  Eq.    Cos.  Abr. 
80.  pi.  8.     Burton  v.  Knight,  2  Vern.  514.) 

Lord  Hardivicke  was  also  disposed  to  extend  relief  to 
cases  of  palpable  mistake,  as  in  the  instance  of  a  miscalcu- 
lation in  an  account,  or  of  a  mistake  in  a  plain  point  of  law; 
and  he  relied  on  a  decision  of  Lord  Cowper,  to  which  he 
referred.  (Ridout  and  Pain,  3  Atk.  494.  Anon.  3  Atk. 
644.  Carneforth  v.  Geer,  2  Vern.  705.)  The  mistake  in- 
tended by  these  cases,  is  a  mistake  as  to  figures,  or  of  one 
thing,  or  fact,  for  another,  and  does  not  mean  or  apply  to 
error  of  judgment,  in  its  fair  exercise  upon  a  subject.  Thus, 
in  the  subsequent  case  of  Knox  v.  Simmonds,  (1  Vesey,  jun. 
369.)  Lord  Thurhw  observed,  that  a  party  to  an  award 
cannot  come  to  have  it  set  aside,  upon  the  simple  ground  of 
erroneous  judgment  in  the  arbitrator,  for  to  his  judgment 
they  refer  their  disputes,  and  that  would  be  a  ground  for 
setting  aside  every  award.  There  must  be  something  more, 
as  corruption,  or  gross  mistake,  either  apparent  upon  the 
face  of  the  award,  or  to  be  made  out  by  evidence ;  and  in 
case  of  mistake,  it  must  he  made  out  to  the  satisfaction  of  the 
arbitrator.  This  was  done  in  the  case  of  Champion  v.  Wen- 
ham,  {Amh.  245.)  where  the  arbitrators  confessed  a  mistake 
in  two  sums,  which  turned  the  balance  of  the  account,  and 
the  award  was  so  far  corrected. 

The  general  doctrine  on  this  subject  is  laid  down,  in  the 
most  clear  and  explicit  terms,  by  three  of  the  judges  of  the 
Courts  of  law,  while  they  held  the  great  seal  as  commission- 
ers. *I  allude  to  Lord  Ch.  J.  Eyre,  and  to  the  judges  Ash-  [  *  365  ' 
hurst  and  Wilson,  in  the  case  o(  Morgan  v.  Mather,  {2  Vesey, 
jun.  15.)  Li  that  case,  they  observed,  that  it  would  be  a 
melancholy  thing  to  set  aside  an  award,  on  matter  of  fact, 
because  the  Court  differed  from  the  arbitrators  in  judgment. 
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1817.      ^t  is  their  province  to  decide  facts.     The  Court  does  noi 

>...„,.^^^-«w<  take  upon  itself  to  inquire  whether  arbitrators  have  judged 

Undf.ehill    right  or  wrong  upon  facts.     Tlie  only  grounds  to  set  aside 

VanCout-     ^"  award  are,  (1.)  That  the  arbitrators  have  awarded  what 

LANDT.       was  out  of  their  power,  as  if  they  award  contrary  to  law ; 

(2.)  Corruption,  or  that  they  have  proceeded  contrary  to  the 

principles  of  natural  justice,  though  there  be  no  corruption, 

as   if,  without  reason,  they  will  not  hear  a  witness;' (3.) 

That  they  have  proceeded  upon  a  mere  mistake,  which  they 

themselves  admit.     This  case   was,  afterwards,  brought  up 

for  rehearmg,  before  Lord  Loughborough,  and  he  observed, 

that  "  all  the  arguments  of  the  counsel  was  upon  error  and 

mistake;  and  they  had  not  stated  corruption,  misbehavior, 

or  excess  of  power,  which   were  the  only  three  grounds  for 

setting  aside  awards.     If  parties  agree   to  refer  matters  to 

judges   of  their  own  choice,  this  Court  cannot  correct  the 

error  of  their  judgment   upon   facts.     One   of  these  three 

grounds  must  be  made  out." 

The  observation  of  Lord  Ah^anley,  some  years  afterwards,! 
in  the  case  of  Emery  v.  Wase,  (5  Vesey,  846.)  was  equally 
strong  and  emphatical.  He  said,  that  arbitrators  chosen  by 
the  parties  ever  had,  and  he  hoped  ever  would  have,  both 
at  law  and  in  equity,  an  authority,  so  that  the'award  should 
not  be  overhauled,  unless  upon  fraud,  imposition,  or  gross 
mistake.  Indeed,  the  law  is  understood  to  be  so  well  set- 
tled on  this  subject,  that,  during  the  time  of  Lord  Eldon, 
the  question,  as  to  the  power  of  relief  against  the  mistaken 
judgment  of  arbitrators,  seems  to  have  been  entirely  at  rest; 
_  *  366  ]  and  the  cases  which  have  occurred  before  *him,  have  only 
related  to  the  means  of  excluding  all  partiality,  unfair  pro- 
ceeding, and  undue  influence,  from  affecting  the  decision  of 
the  arbitrator.  (  Walker  v.  Frobisher,  6  Vesey,  70.  9  Vesey, 
68.  S.  C.     Fether stone  V.  Cooper,  9  Vesey,  67.) 

In  finishing  this  review  of  the  most  material  chancery 
decisions  on  awards,  I  think  we  may  safely  conclude,  that 
the  law  is  as  well  settled  on  this,  as  on  any  other  subject 
whatever.  The  conclusiveness  of  the  judgment  of  arbitra- 
tors has  received  the  uniform  sanction  of  the  Court  for  a 
series  of  ages.  The  rule  is  not  now  to  be  shaken,  nor  dis- 
turbed :  it  is  founded  in  so  much  reasorl  and  public  conve- 
nience, as  not  to  be  confined  merely  to  the  Court  of  Chan- 
cery, but  to  have  met  with  the  general  approbation  of 
mankind. 

The  Courts  of  law  have  always  been  averse  to  grant  any 
relief  in  these  cases,  and  the  injured  party  was  obliged  to 
resort  to  equity.  In  an  action  at  law,  on  an  award,  even 
the  corruption  or  misconduct  of  the  arbitrator  is  no  defence  ; 
(2  Wib.  148.  3  Johns.  Bep.  367.  8  East,  344.)  and  w^ 
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submission  to  arbitration  had  been  made  a  rule  of  the  Court 
of  K.  B.,  and  the  arbitrators  were  charged  with  mismanage- 
ment in  refusing  to  hear  one  party,  Lord  Holt  made  it  a 
question  whether  the  integrity  of  the  arbitrators  could  be 
arraigned.  (^Morris  v.  Reynolds,  2  Lord  Raym.  857.)  In 
this  he  was  properly  overruled ;  but  it  appears  to  be  settled, 
that  a  court  of  law  will  not,  even  where  the  submission  is 
made  a  rule  of  Court,  enter  into  the  merits  of  an  award,  but 
will  look  only  to  legal  objections  on  the  face  of  it,  or  such 
as  go  to  the  misbehavior  of  the  arbitrators.  (^Lucas  v.  Wil- 
son, 2  Burr.  701.  Chace  v.  Westmore,  13  East,  357.)  The 
statute  of  9  and  10  W.  III.  c.  15.,  and  which  was  adopted 
by  the  legislature  of  this  state,  in  1791,  allowing  a  submis- 
sion to  arbitration  to  be  made  a  rule  of  Court,  and  to  be 
enforced  by  attachment,  provided  for  relief  in  the  special 
case  in  which  the  *award  shall  have  been  procured  by  cor- 
ruption or  undue  means.  This  statute  contains  the  legis- 
lative sense  of  the  final  and  conclusive  nature  of  awards, 
except  in  the  specified  case.  But  though  the  relief  is  as 
much  limited  at  law,  and  under  the  statute,  as  it  has  been 
in  this  Court,  yet  it  was  not,  as  has  been  suggested,  from 
any  disposition  to  discourage  this  cheap  and  speedy  mode 
of  settling  disputes.  In  Hawkins  v.  Coldough,  (10  Burr. 
274.)  Lord  Mansfield  declared,  that  awards  were  consid- 
ered with  greater  lati'tude,  and  less  strictness,  than 'formerly, 
and  it  was  right  they  should  be  liberally  construed,  because 
they  were  made  by  judges  of  the  parties'  own  choosing. 

The  English  law  on  the  subject  of  awards  has,  as  I  ap- 
prehend, been  adopted  very  universally  in  this  country.  In 
Parker  v.  Avery,  (Kirhy's  Rep..  353.)  decided  in  Connecticut, 
soon  after  the  revolution,  it  was  declared  by  the  Court  to  be 
unprecedented  there  to  go"  into  th^  merits  of  an  award, 
and  that  the  reasonableness  or  unreasonableness  of  it  did 
not  affect  its  validity,  so  that  there  be  no  misbehavior  or 
corruption  in  the  arbitrators.  The  same  rule  prevails  in 
South- Carolina,  as  appears  from  the  case  of  Mulder  v.  Cra- 
vat, (2  Bay,  370.)  The  judges  all  agreed  that  too  easy  an 
ear  ought  not  to  be  lent  to  complaints  against  awards  made 
by  judges  of  the  parties'  own  choosing,  and  who  possess  all 
the  powers  of  Courts  of  law  and  equity  in  the  given  case. 
They  said,  that  the  great  principle  laid  down  by  Lord  Hard- 
wicke,  was  the  best  general  rule  which  could  be  adopted, 
which  was,  that  the  only  ground  to  impeach  an  award  was 
corruption,  or  great  misbehavior  in  the  arbitrators,  and  to 
which,  they  thought,  might  be  added,  gross  mistake  or  pal- 
pable error,  though  the  explanation  on  that  point  was  not 
fully  given.  The  same  rule  has  been  repeatedly  declared 
in  the  Courts  in  Virginia.     The  reasons  for  setting  aside  an 
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1817.       award,  according  to  the  cases  there,  must  appear  on  the  facft 
v^,*— s^-^..^^  of  it,  or  there  must  be  misbehavior  in  the  arbitrators,  or  some 
Underbill    *palpable  mistake.     (1  Washington's  Rep.   14.   158.     1  H. . 
VANCoR;r-    ^  -^««/-  6'7.     2  H.   Sf  Muvf.  408.).   In  one  of  the  late 
LAMDT.       cases,  (2  Munf.  8.)  it  was  laid  down  by  Judge  Brooke,  that 
[  *  368  ]       "  whether  the  value  of  the  land  was  ascertained'  upon  correct 
data  cannot  now  be  questioned,  unless  misbehavior  in  the  ar- 
bitrators, or  some  one  of  them,  were  proved,  or  a  palpable   ' 
mistake  in  the  amount,  and  not  in  the  manner  of  making  up 
the  award,  was  shown."     The   case  of  Davy  v.   Farr,  (7 
Cranch,  171.)  in  the  Supreme  Court  of  the  United  Staiei"' 
is  a  strong  case  to  show  the  caution  with  which  charges  oi' 
improper  conduct  in  arbitrators  ought  to  be  received. 

Nor  is  this  general  doctrine,  on  the  subject  of  awards," 
peculiar  to  the  English  law,  or  to  the  Courts  in  this-country, 
which  have  followed  its  jurisprudence.  We  find  in  the  civil  ' 
law  the  conclusiveness  of  awards  asserted  as  strongly  as  in 
any  of  the  English  decisions.  Stari  autem  debet  sententia  ,. 
arbitri  quam  de  re  dixerit,  sive  cequa,  sive  iniqua  sit,  et  sibi 
imputet,  qui  compromisit.  {Dig-  4.  8.  27.  2.)  The  praetor 
would  not  interfere  with  the  decisions  of  these  domestic 
tribunals,  for  the  very  reasons  which  have  been  adopted  in 
modern  times,  because  they  put  on  end  to  suits,  and  were 
of  the  parties'  own  choice.  Tametisi  neminem  prator  cogat 
arbitrium  recipere  attamen,  ubi  semel  quis  in  se  reciperit  ar- 
bitrium,  ad  curam  et  soliciiudinem  suam  hanc  rem  pertinere 
prator  putat :  non  tantum,  quqd  studeret  lites  f/niri,  verum 
quoniam  non  deberent  decipi,  qui  eum,  quasi  bonum  .virum 
disceptatorem  inter  se  elegerunt.  {Dig.  4.  8.  3.  1.)  But 
the  civil  law  afforded  a  remedy  against  the  award,  if  it  was 
procured  by  fraud  and  corruption,  posse  cum  uti  doli  mali 
exceptione.  {Dig.  4.  8.  32.  14.)  The  observation  of  one 
of  the  civilians,  under  this  title,  lays  down,  with  precision, 
the  rule  and  the  exception,  the  conclusiveness  of  the  award, 
with  the  exception  of  fraud  in  the  arbitrator  or  the  party. 
Partes  aut  stare,  debent  sententia,  sive  aqua,  sive  iniqua  sit,  nisi 
[  *  369  ]  *dolus  partium  aut  arbitrorum  arguator.  {Hub.  lib.  4.  tit.  8. 
<5>  7.)  I  will  dwell  no  longer  on  this  subject,  than  merely 
to  refer  to  a  case  stated  in  the  Institutes,  which  is  very  much 
in  point.  If  it  is  agreed  that  a  thing  be  sold  at  a  price  to 
be  fixed  by  a  third  person,  quanti  iile  cestimaverit,  the  agree- 
ment is  valid,  and  the  price  fixed  by  the  arbitrator  must  be 
paid.  {Inst.  3.  24.  1.)  But  Vinnius,  in  his  commentary 
on  this  passage,  qualifies  the  award  with  this  exception: 
Ergo  etiamsi  Titius  arbitrator  multo  pluris  aut  minoris  rem 
cestimaverit,  quam  valet,  dicendum  est  valere  contractum.  Sane 
si  arbitrium  Titii  tarn  pravum  est,  ut  manifesta  ejus  iniquitas ' 
appareat,  consentiens  fere  omnium  opinio  est,  arbitrio  boni  vin 
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•v.lquitatcm  corrigi  posse.     The  case  here  stated    s  the  very        1817. 
ane  we  are  considering.      The  parties  choose   arbitrators  n^,»— ^^->^ 
t6  fix  the  price  of  the  mill,  and  they  must  abide  by  the  price    Ukdeehill 
declared,  be  it  too  high  or  too  low,  unless  fraud  can  be     vanCort- 
shown.     This  award  would  be  declared  binding  by  Vinnius,       landt. 
sitting  under  the  civil  law ;  it  must  be  equally  so  under  the 
law  of  this  country. 

Before  I  conclude,  I  ought  to  take  notice  of  an  objection 
that  was  raised  to  the  jurisdiction  of  the  Court.     It  is  said 
that  the  Vnderhilis  ought  to  have  pursued  at  law  their  rem- 
edy upon  the  award,  as  it  was  simply  for  the  payment  of 
money,  and  no  account  is  sought  or  called  for.     To  this  it 
is  answered,  that  the  omission  of  the  complainants  in  the 
original  suit  to  sign  the  lease  was  a  mistake  that  rendered 
it  necessary  to  seek  their  relief  here,  and   that  their  right 
arises  partly  as  assignees  of  a  chose  in  action,  on  which 
they  could  not  have  had  a  suit  at  law  in  their  own  names. 
The  reasons  are,  probably,  of  themselves,  sufficient ;  but,  at  feJ!SliTputs''ta 
any  rate,  by  answering  in  chief,  instead  of  demurring,  the  his  anmoer,  ia 
defendants  submitted  the  cause  to  the  cognizance  of  this  ^u^fe  ""and  Oie 
Court,  and  they  come  too  late,  at  the  hearing  on  the  merits,  cause  comes  on 
to  raise  the  objection.     It  would  be  an  abuse  of  justice,  if  [he''me'ri"''ins 
the  defendants  were  to  be  permitted  to  protract  a  litigation  too  late  too'bject 
*to  this  extent,  and  with  the  expense  that  has  attended  this       [  *  370  J 
suit,  and  then,  at  the  final  hearing,  interpose  with  this  pre-  J°o„'ofiheCourt' 
liminary  objection.     Such  appeared  to  be  the  opinion  of  the  on  the  ground 
majority  of  the  Court  of  Errors,  in  the  case  of  Ludlows  v.  ^^l^^Ulf^^. 
Simond,  (2  Caines's  Cas.  in  Error,  40.  56.)  suld  his  reme- 

I  shall,  accordingly,  decree,  that  the  plaintiffs  in  the  ''■*'  *'  '"*'■ 
original  suit  recover  the  sum  awarded ;  that  there  be  a  ref- 
erence to  a  master  to  take  an  account  of  the  value  of  the 
timber  as  it  was  when  standing,  which  was  cut  on  the  prem- 
ises, and  appropriated  toward?  building  the  mill,  and  its 
appurtenances,  according  to  the  provision  in  the  lease,  and 
also  to  take  an  account  of  the  assets,  real  and  personal,  of 
the  estate  of  Pierre  Van  Cortlandt,  deceased,  and  which 
came  to  the  hands  of  the  defendants,  as  his  representatives; 
and  that  all  further  questions.be  reserved  until  the  coming 
in  of  the  report. 

Before  I  close,  I  must  briefly  observe  upon  a  recent  oc- 
currence in  this  case.  As  my  opinion  was  about  to  be  de- 
livered, on  the  20th  instant,  the  counsel  for  the  defendants, 
in  the  original  suit,  presented  a  petition,  in  which  they  of- 
fered, in  lieu  of  the  sum  awarded,  to  release,  in  fee,  to  the 
plaintiffs,  the  premises,  together  with  such  a  quantity  of 
adjacent  land  as  the  Court  should  deerp  i  easonable  and  re- 
quisite to  the  full  enjoyment  of  the  mills,  &c.  This  propo- 
sition was  altogether  distinct  from  the  controversy  before 
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1817.       "'^>  ^^'^  ^^^^  "°*'  contained  in  the  pleadirrgs,  or  proofs,  or 
v_^-^,-,i^^   suggested  upon  the  argument,  and   I   did   not  feel  myself 
Att.Gen'ral  authorized  to  act  upon  it  any  further  than  to  suspend  the 
LTxici^Ns.Co   'lecree,  until  the  counsel  for  the  plaintiffs  had  communicated 
the  proposition  to  their  clients,  and  obtained  their  answer. 
That  answer,  I  understand,  is  now  received,  and  the  offer  is 
declined,  for  reasons  which  are  mentioned,  but  with  which 
have  nothing  to  do.     Whatever  my  opinion,  or  wishes, 
may  be,  I  consider  that  terms  of  accommodation  rest  exclu- 
sively with  the  parlies.     If  the   proposition  had  been  made 
[*371  ]       in  the  first  instance,  at  the  publication  of  the  award,  *and' 
had    been  inserted   ia   the  pleadings,  it  would   have  been 
regularly  before  me  as  part  of  the  case ;  but  it  comes  too  late 
at  the  very  close  of  the   controversy.     I  must  decide  the 
cause  upon  the  pleadings  and  proofs. 

Decree  accordingly. 


The   Attorney-General   against   The  Utica  In- 
surance Company. 

[Distinguished,  6  Jolms,  Oh.  440.    Followed,  1  Edw.  88;  Honk.  598!    Eeferred  to.  88  N. 
Y.  59;  5  Joans.  Oh.  381;  3  Paige  232;  2  Sandf.  Ch.  266.] 

This  Court  has  no  jurisdiction  over  offences  against  a  public  statute,  or 
to  restrain  persons  from  carrying  on  the  business  of  banking,  iu  violation 
of  the  act  passed  the  6th  of  April,  1813,  to  restrain  unincorporated  bank- 
ing associations ;  and  a  motion  made  by  the  attorney-general,  on  an  in- 
formation  filed  by  him,  ex  officio,  for  an  injunction  for  that  purpose^ 
was  refused. 

January  2Tih  THIS  was  an  information  filed  by  the  attorney-general,  ex 
and  29th.  officio.  It  Stated  that  by  an  act  of  the  legislature,  passed  the 
6th  oi  April,  1813,  entitled,  ''-an  act  to  prevent  the  passing,' 
and  receiving  of  bank  notes  less  than  the  nominal  value  of 
one  dollar,  and  to  restrain  unincorporated  banking  associa- 
tions." it  was,  among  other  things,  enacted,  that?io  person^, 
unauthorized  by  law,  should  subscribe  to,  or  become  a  mem- 
ber of,  any  association,  institution,  or  company,  or  proprie- 
tor of  any  bank  or  fund,  for  the  purpose  of  issuing  notes, 
receiving  deposits,  making  discounts,  or  transacting  any 
other  business  which  incorporated  banks  may  do  or  traiisacl, 
by  virtue  of  their  respective  acts  of  incorporation ;  and  that 
if  any  person,  unauthorized  by  law,  as  aforesaid,  should 
thereafter  subscribe,  or  become  a  member.  Or  proprietor,  as 
aforesaid,  he  should  forfeit  and  pay  for  every  such  offence, 
the  sum  of  1,000  dollars,  to  be  recovered  by  any  person  who 
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hould  sue  for  the  same,  in  any  action  of  *debt,  one  half  1817. 
thereof  to  his  own  use,  and  the  other  half  to  the  use  of  the  s_^-x^-»_- 
people;  and  that  all  notes  and  securities  for  the  payment  Att.Gkn'rai 
of  money,  or  the  delivery  of  property,  made  or  given  to  any  ut.caU-s.Co 
such  association,  institution,  or  company,  not  authorized  as 
aforesaid,  should  be  null  and  void  :t  that  the  said  act  is  now  1 2  W.  R.  i 
in  full  force:  that  on  the  29th  of  February,  1816,  Bryan  •*■  - 
Johnson  and  others,  his  associates,  of  the  village  of  Utica, 
produced  to  the  legislature,  evidence  of  having  published  in 
wjiewspaper  in  the  said  village,  and  in  the  state  paper,  for 
*i.x  weeks,  a  notice  of  an  intended  application  to  the  legisla- 
ture, to  incorporate  an  insurance  company  in  the  village  of 
Utica,  with  a  capital  not  to  exceed  500,000  dollars;  and 
that  on  the  same  day,  they  presented  to  the  legislature  a 
petition,  stating,  that  an  association  had  been  formed  to  es- 
tablish an  insurance  company  in  the  village  of  Utica,  for 
mutual  safety,  and  that  of  the  community,  against  fire,  and 
the  hazard  of  navigation,  on  the  lakes  and  inland  waters  : 
that  an  act  passed  the  29th  of  March,  1816,  entitled  "an 
act  to  incorporate  the  Vtica  Insurance  Company,"  by  which, 
&c.  That  the  object  of  the  act  was,  as  stated  in  the  pre- 
amble to  it,  &.C.,  and  that  the  legislature  did  not  intend  to 
establish  a  banking  institution,  or  to  authorize  the  said  Utica 
Insurance  Company  to  engage  in  banking  operations  of  any 
kind  :  that  in  the  petition  they  did  not  request  of  the  legis- 
lature that  they  might  be  invested  with  the  powers  of  bank- 
ing, nor  was  there  any  intimation  contained  therein,  of  their 
desire  or  intention  to  engage  in  such  operation  ;  and  that 
by  the  act  last  aforesaid,  the  legislature  intended  only  to 
grant  the  privileges,  &c.  requested  in  the  petition,  and  to 
restrain  and  prohibit  the  association  from  engaging  in  any 
other  operation,  and  particularly  from  those  usually  per- 
formed by  incorporated  banks.  That  under  the  act  afore- 
said, the  Utica  Insurance  Company  has  been  organized,  by 
the  subscription  of  stock,  and  the  election  of  directors,  and 
that  the  directors  have  appointed  James  L.  Kipp  to  be  pres- 
ident, and  Alexander  B.  *  Johnson,  to  be  secretary  of  the  [  *  373  | 
said  corporation.  That  the  attorney-general  hoped  the 
Utica  Insurance  Company  would  have  confined  their  opera- 
tion to  contracts  of  insurance  against  losses  by  fire,  or  other- 
wise, and  to  the  business  generally  performed  by  insurance 
companies,  and  that  they  would  not,  in  any  way,  have  at- 
tempted to  exceed  the  powers  granted  to  them,  and  partic- 
ularly, that  they  would  not  have  engaged  in  issuing  notes, 
receiving  deposits,  making  discounts,  or  transacting  any 
3ther  business,  which  incorporated  banks  may  of  right  do, 
tc.  But  now  so  it  is,  that  the  said  Utica  Insurance  Corn- 
any,  combining,  &c.,  have  commenced  the  issuing  of  ban.V 
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1817.  "otes  to  a  large  amount,  the  receiving  of  deposits,  and  the 
-..j^-s^,.''.^^  making  of  discounts,  and,  in  general,  all  the  other  moneyed 
Att.  Gem'ral  concerns  usually  performed  by  incorporated  banks,  claimino 
Utica^ks.  Co.  ^°  ^^^^  "S^t  to  do  SO,  by  the  provisions  of  the  act  of  incor- 
poration aforesaid  ;  whereas,  the  attorney-general  avers,  that 
all  such  transactions  are  unauthorized  by  the  said  act,  and 
are  a  direct  violation  of  the  act  first  above  mentioned.  That 
the  said  company  have  issued,  and  are  issuing,  large  quan 
tities  of  notes  for  the  payment  of  money,  which  are  indus- 
triously circulated,  &.c.  In  consideration  thereof,  and  to  the 
end,  that  the  said  cornpany  may  make  answer,  under  their 
common  seal,  and  that  they  may  be  enjoined  from  issuing 
notes  for  the  payment  of  money,  from  receiving  deposits, 
from  making  discounts,  and  from  all  other  transactions  in- 
cident to  incorporated  banks,  and  that/other  relief  maybe 
afforded  to  the  people,  &c.  Prayer  for  a  subpoena,  and  for 
an  injunction,  as  aforesaid,  to  continue  until  the  further  order 
of  the  Court. 


January  27ih.       The  attorney -general  now  moved  for  an  injunction,  agree- 
able to  the  prayer  of  the  information. 

Harisori,  and  T.  A.  Emmet,  contra. 

[  *  374  ]  *The  attorney-general  cited  the  following  authorities : 

1.  As  to  the  origin  and  authority  of  the  Court:  J)oct.  if 
Stud.  ch.  S.  p.  19.     I  Fonbl.  Eq.  i.  note  f.  p.  10. 

2.  As  to  the  jurisdiction  of  the  Court,  where  the  remedy 
sought  is  for  the  prevention  only,  and  not  for  the  punish- 
ment of  an  offence.  (1 .)  In  a  case  of  forgery,  Fitter  vi 
Lord  M.  1  Vern.  292.  Franklin  v.  Hampden,  1  Vern.  66. 
Brownsword  v.  Edwards,  2  Ves.  246.  (2.)  As  to  nuisances, 
Coulson  v.  White,  3  Atk.  21.  Anon.  3  Atk.  750.  S.  C; 
Ambler,  158.  Attorney-General  v.  Richards,  2  Anst.  603. 
Same  v.  Foundling  Hospital,  4  Bi-o.  Ch.  Cas.  165.  1  Fowl. 
Exc.  Fr.  293.  Mitford's  PL  17.  Attorney- General  v. 
Nichol,  16  Vesey,jun.  338. 

3.  That  in  England,  the  Court  of  Chancery,  from  its  ordi- 
nary jurisdiction,  is  the  proper  forum,  to  try  the  rights  of 
the  subject  in  hostility  to  the  rights  of  the  crown,  in  cases, 
(1.)  Of  an  intrusion :  the  Queen  v.  Earl  of  Northumberland, 
Ploiod.  310.  Attorney- General  v.  Allgood,  Park.  Rev.  1. 
(2.)  'Of  a  patent;  Attorney- General  v.  Vernon,  1  Vern. 
Rep.  370.  4  Co.  Inst.  79.  87.  (3.)  Of  petition  and  mon- 
strans  de  droit;  4  Co.  Inst.  79.  Skinn.  Rep.  609.  (4.) 
Traverse  of  Office ;  4  Inst.  79.  (5.)  Of  franchiseii 
Churchman  v.  Turmtie,  1  Hard.  162. 
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That  a  quo  warranto  is  a  civil  proceeding.     1  Str.  101.  8        1817. 

Mod.  201.     2  Term  Rep.  484.  s^ . 

That  no  indictment  lies  in  this  case,  6  Bac.  Abr.  39.3.  9  Att,  Ge.v'rai. 

Johns.  Rep.  bbl.  Utica  Iks.  Co, 

As  to  the  construction  of  the  act  incorporating  the  de- 
fendants, 6  Bac.  Ab.  statute  (I.)  5  Co.  Litt.  79.  a.  Ploivd. 
369.     1  Atlc.  174.     2  Term  Rep.  793. 

As  to  the  construction  of  the  restraining  act,  6  Bac,  Ab. 
391.     10  Mod.  282.     Free,  in  Ch.  215. 

That  corporations  must  act  up  to  the  object  of  their  crea- 
tion, and  that  this  Court  has  the  supervisory  power  of  them, 
I  Bl.  Com.  479.  2  Term-  Rep.  204.  Cooper's  Equ.  PL 
103.  note.  10  Co.  30.  b.  1  Sid.  161.      Wm.  Jones,  168, 

*For  the  defendants,  the  following  points  were  stated  and  [  *  375  ] 
authorities  cited  ;  that  this  Court  has  no  jurisdiction,  there 
being  adequate  remedy  at  law,  by  an  information  in  na- 
ture of  a  quo  warranto;  and  that  if  it  had  jurisdiction,  it 
would  not  execute  it  in  the  first  instance,  and  before  the  le- 
gal right  was  settled  at  law.  2  Cas.  in  Ch.  165.  2  Vesey, 
414.     Ambl.  209.  DicTc.  Rep.  599. 

That  there  is  no  right  of  property  in  question  ;  and,  being 
a  violation  of  a  statute,  it  was  a  criminal  proceeding,  with 
which  this  Court  could  not  interfere.  Coop.  Eq.  PI.  141. 
1  Harris  Ch.  Pr.  71.  2  Vesey,  398.  1  Mad.  Ch.  104.  3 
Ath.  750.  Ambl.  138. 

The  Chancellor.  An  information  is  filed  by  the  attor-  Jamiary  J9tii. 
ney-general,  ex  ojicio,  against  the  defendants,  charging  them 
with  engaging -in  banking  operations,  without  any  authority 
under  the  act  incorporating  them,  and  in  violation  of  the 
prohibition  in  the  act  to  restrain  unincorporated  banking  as- 
sociations. The  information  concludes  not  only  with  the 
usual  prayer  for  process  o{  subpoena,  but  for  an  injunction  to 
restrain  the  company  from  the  business  incident  to  incorpo- 
rated banks. 

I  thought  it  not  proper  to  listen  to  the  prayer  in  this  case 
ex  parte,  but  as  Lord  Eldon  did,  in  the  case  of  the  Attorney- 
General  V.  Cleaver,  (18  Ves.  217.)  I  directed  notice  of  the 
motion  to  be  given. 

A  motion  is  now  made,  in  pursuance  of  notice,  for  an  in- 
junction, according  to  the  prayer  of  the  information.  This 
motion  is  resisted  on  the  part  of  the  defendants  on  these 
two  grounds : — 

1.  That  this  is  not  a  case  properly  within  the  jurisdiction 
of  this  Court,  and  especially  not  proper  for  the  application, 
in  the  first  instance,  of  the  writ  of  injunction. 

291 


SIS  CASES  IN  CHANCERY. 

1817.  2.  That  the  charge  in  the  inlormation,  that  the  defend 

^^^~^^~^^  ants  have  no  authority  to  exercise  banking  powers,  or  that 
Att.  Gen'ral  *they  come  within  the  prohibition  of  the  restraining  act,  is 
FT^,^.  t'.,.  n     not  well  founded. 

UticaIns.  Co.         T     1     11  ^  1^  I  ■  1         • 

r  #  ^iQ  1  I  shall  confine  myseli  to  the  consideration  of  the  first 

'■  point,  because,  in  the  view  in  which  I  Jiave  considered  it, 

I  shall  be  obliged,  on  that  objection,  to  dispose  of  the  case. 
The  application  for  the  injunction  is  not  because  it  is^  in- 
tended to  be  merely  auxiliary  to  a  proceeding  at  law.    Th^ 
entire  and  final  remedy  is  sought  in  this  Court.    . 

Whether  the  defendants  have  banking  powers  given 
them  by  the  act  by  which  they  "are  incorporated,  is,  strictly, 
a  legal  question.  It  is  equally  a  question  of  law,  whethef 
they  were  within  the  purview  of  the  restraining  act.  I  have 
always  understood  it  to  be  a  general  principle,  in  respect  to 
the  powers  of  this  Court,  that  when  a  cause  depends,  simply 
and  entirely,  on  the  solution  of  a  dry  legal  question,  the  prop'i 
er  forum  for  the  determination  of  that  question  is  a  Court 
of  law.  It  appears  not  to  admit  of  doubt,  nor  do  I  under- 
stand it  to  be  disputed,  that  if  the  defendants,  as  a  corpoi 
ration,  have  assumed  powers  not  within  their  charter,  the 
people  of  this  state,  by -their  attorney-genetal,  have  a  conj 
plete  and  adequate  remedy  at  law,  either  by  the  common 
law  writ  of  quo  warranto,  ox  by  an  information,  in  the  nature 
of  such  writ.  The  act  of  the  6th  of  February,  1788,  enti- 
tled, "  an  act  for  rendering  the  proceedings  upon  writs  of 
mandamus,  and  informations  in  the  nature  of  quo  warranto', 
more  speedy  and  effectual,"  declares,  that  if  any  persons 
shall  usurp,  or  unlawfully  hold  and  execute,  any  office  or 
franchise  within  this  state,  it  shall  be  lawful  for  the  attorney- 
.  general,  with  the  leave  of  the  Supreme  Court,  to  exhibit  an 
information  in  the  nature  of  a  quo  warranto,  at  the  relation 
of  any  person,  to  be  prosecuted  in  the  Supreme  Court,  to 
try  the  right  to  such  office  or  franchise;  and  the  defendants 
may  come  in  and  plead.  If  found  guilty  of  a  usurpation, 
or  unlawfully  holding  and  executing  any  such  office  or 
franchise,  the  Supreme  Court  may  give  judgment  of  ouster; 

[  *  o77  ]       *and  fine  such  persons  for  usurping  or  unlawfully  holding 
and  executing  any  such  office  or  franchise. 

Prosecutions  at  common  law,  or  under  the  statute  of  9 
Ann,  (of  which  this  act  is  a  copy,)  have  been  very  frequent  in 
the  K.  B.  against  persons  for  assuming  powers  not  within 
their  charters  of  incorporation.  Mr.  Kyd,  in  his  Treatise  on 
Corporations,  (vol.  S.  395 — 446.)  has  recollected  numerous 
precedents  of  prosecutions,  in  this  way,  in  the  K.  B.,  and  it 
appeal*  to  be  the  established  course. 
Tim  right  of       The  right  of  banking  was,  formerly,  a  common  law  right 

fiwmer^acMn^  belonging  to  individuals,  and  to  be  exercised  at  their  pleasure 
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But  the  legislature  thought  proper,  by  the  restraining  act  1817. 
of  1804,  and  which  has  been  since  re-enacted,  to  take  away  ^^^^^^-^..^ 
that  right  from  all  persons  not  specially  authorized  by  law.  Att.Gen'ral 
Banking  has  now  become  a  franchise  derived  from  the  grant  ut,ca7ns  Co, 
of  the  legislature,  and  subsisting  only  in  those  who  can  pro- 
duce the  grant;  if  exercised  by  other  persons,  it  is  the  usur-  "e°ongil^<''i'o"in'. 
pation  of  a  privilege,  for  which  a  competent  remedy  can  be  dividuais";  but 
had  by  the  public  prosecutor  in  the  Supreme  Court.  I  can-  sirafnin^act'oi 
not  find  that  this  Court  has  any  ordinary  concurrent  juris-  the  legfsiaiure, 
diction  in  the  case.  ^^^^I'^Z 

The  quo  warranto  at  common  law  was  a  crimmal  proceed-  the  legislature. 
ing;  and  in  addition  to  the  judgment  of  seizure,  or  of  ous-     a  qno  war- 
ter,  there  was  judgment  that  the  defendants  be  taken  to  ^"^"laww'aTa' 
make  fine  to  the  king  for  the  usurpation.     The  information  criminal     pro- 
in  the  nature  of  a  quo  warranto,  under  the  statute,  is,  also,  "^^'''"g- 
strictly  a  criminal  proceeding,  being  for  the  usurpation  of  a 
state  prerogative;  and  the  statute  autliorizes  a  fine  to  be  im- 
posed, as  well  as  to  oust  the  party  from  his  assumed  fran- 
djise.     It  was  held  to  be  so  far  a  criminal  proceeding  in  the     So,  also,  is 
cases  of  Rex  v.  Bennett,  (1  Sir.  101.)  and  of  The  King  v.  tnihfn^l^l 
Jones,  (8  Mod.  201.)  that  the  K.  B.  did   not  deem  itsell  e. quo  warranto, 
authorized  even  to  award  a  new  trial.     But  the  fine  not  be-  ^^^'  ""*  ^""* 
ingof  late  years  exacted,  or  being  nominal  only,  it  is  now  so 
far  considered  as  a  mere  civil  proceeding,  that  a  new  trial 
can  be  granted.     {King  v.  Francis  *2  Term  Rep.  484.)  But        [*378] 
it  will  readily  be  perceived,  that  this  power  is  not,  of  itself, 
a  decisive  test  whether  a  proceeding  be  properly  of  a  civil  or 
criminal  nature  ;  for  the  power  of  awarding  new  trials  is  now 
exercised  at  law,  in  all  cases  of  misdemeanors.     (6   Term 
Rep.  638.) 

.  The  restraining  act  itself  considers  the  business  of  bank- 
ing, without  legislative  authority,  as  an  offence,  for  which  the 
party  offending  is  subject  to  a  penalty.  It  is,  no  doubt,  a 
CQntempt  of  the  statute;  and  if  a  particular  penalty  had  not 
been  imposed,  or  if  that  penalty  had  not  been  in  the  same 
prohibitory  clause,  but  had  been  in  a  separate,  substantive 
section,  then  it  seems  to  be  admitted,  (Rex  v.  Wright,  1 
Burr.  543.  Rex  v.  Robinson,  2  Burr.  799.  King  v.  Har- 
ris, 4  Term  Rep.  202.)  that  the  party  might  have  been 
punished  by  indictment,  as  for  a  misdemeanor. 

The  charge  contained  in  the  information  savors,  then,  so 
much  of  a  criminal  offence,  that  it  would  require  a  clear  and 
Battled  practice,  to  justify  the  interference  of  this  Court,  when 
that  interference  is  not  called  for,  in  aid  of  a  prosecution  at 
law.  The  charge  of  an  usurpation  of  a  franchise,  has  so 
frequently  occurred,  and  the  remedy,  by  injunction,  is  so 
convenient  and  summary,  that  the  jurisdiction  of  this  Court 
"ould  have  been  placed  beyond  all  possibility  of  doubt,  and 
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1817.       Ji^^e  J^^en  distinctly  announced,  by  a  series  of  precedents 
\„,^-v— v.^  if  any  such  general  jurisdiction  existed.     But  I  have  searched, 
Att.Gen'ral  in  vain,  for  this  authentic  evidence  of  such  a  power.    The 
UticaUs.Co.  precedents  are  all  in  the  Court  of  K.  B.,  and  A!yrf  cites  nearly 
an  huridred  instances,  within  the  last  century,  ot  informations 
filed  in  the  K.  B.,  to  call  in  question  the  exercise  of  a  fran- 
chise. 
This    Court       If  a  charge  be  of  a  criminal  nature,  or  an  offence  against 
tion"o/"an'^o'f-  the  public,  and   does  not  touch  the   enjoyment  of  property, 
fr.nce  against  a,  it  ought  not  to  be  brought  within  the  direct  jurisdictionol 
^"''of  criS  this  Court,  which  was  intended  to  deal  only  in  matters  of 
matters.  civil  right,  resting  in  equity,  or  where  the  remedy  at  law 

was  not  sufficiently  adequate.     Nor  ought  the  process  of 
[*379]        *injunction   to  be  applied,  but  with  the  utmost  caution.    It 
is  the  strong  arm  of  the  Court ;  and  to  render  its  operation 
benign  and  useful,  it  must  be  exercised  with  great  discretion, 
and  when  necessity  requires  it.     Assuming  the  chargesin 
the  information  to  be  true,  it  does  not  appear  to  me  that 
the  banking  power,  in   this  case,  produces  such  imminent 
and  great  mischief  to  the  community,  as  to  call  for  this  sum- 
in  what  cases  mary  remedy.     The  English  Court  of  Chancery  rarely  uses 
wi     injunction  jjjjg  process,  except  where  the  right  is  first  established  at 

may     properly  ,         "^.'.^  »,  °         ,  .... 

issue.  law,  or  the  exigency  of  the  case  renders  it  mdispensable. 

Thus,  in  Brown's  case,  in  2  Vesey,  414.  a- motion  was  made 
for  an  injunction  to  stay  the  use  of  a  market,  and  Lord  Hard- 
wicTce  said,  it  was  a  most  extraordinary  attempt,  and  that  the 
plaintiff  had  several  remedies  which  he  might  use.  He  said 
it  would  cause  great  confusion^  to  bring  into  contempt,  upon 
the  injunction,  all  persons  who  might  use  the  market ;  and 
that  if  the  Court  ought  to  interpose  at  all,  it  would  be  after 
the  title  was  established  at  law.  So  he  observed  in  another 
case,  (Amb.  209.  Anon.)  that  the  Court  granted  an  injunc- 
tion to  stay  the  working  of  a  colliery  with  great  reluctance, 
and  will  Tnot  do  it,  except  where  there  is  a  breach  of  an  express 
covenant,  or  an  uncontroverted  mischief  In  a  late  case,  be- 
fore Lord  Eldon  (Attorney-General  V.  Nichol,  16  Vesey,  S38^ 
on  an  information  filed  to  restrain  the  defendant  from  ob- 
structing the  ancient  lights  of  a  hospital,  he  stated  that  the 
foundation  of  this  jurisdiction,  by  injunction,  was  that  head 
of  mischief,  or  those  mischievous  consequences,  which  re- 
quired a  power  to  prevent  as  well  as  to  remedy,  and  that  there 
might  be  nuisances  which  would  support  an  action,  but 
which  would  not  support  an  injunction. 
Carrying  on       If  the  defendants  are  Carrying  on  banking  Operations,  con- 

SisMntrary  ^^^^Y  ^^  '^^'  ^^'^i'  o^g^^ti  Undoubtedly,  to  be  restrained; 
to  tiie  statute,  but  I  Cannot  be  of  opinion  that  the  operation  is  such  a 
[*380]  *mischief  or  public  nuisance,  as  to  require  the  immediate 
■■s  not  such  a  and  extraordinary  process  of  this  Court  to  abate  it.  I  knovT 
294 


CASES  IN  CHANCERY.  386 

that  tie  Court  is  in  the  practice  of  restraining  private  nui-        1817. 
sances  to  property,  and  of  quieting  persons  in  the  enjoyment  ^^^-n'-««_' 
of  private  right ;  but  it  is  an  extremely  rare  case,  and  may  be  Att.Gen'rai 
considered,  if  it  ever  happened,  as  an  anomaly,  for  a  Court  of  utica  i'\s.  Co 
equity  to  interfere  at  all,  and  much  less  preliminarily,  by  in-     .   ,.  , 

■  ■  .  ii  ?7-  •  L-uj-ji-        mischief,        o( 

junction,  to  jiut  down  a  puohc  nuisance  which  did  not  vio-  public  nmeance, 
late  the  rights  of  property,  but  only  contravened  the  general  'i>at  this  Court 

°  '^      ^         ■'  '  ■'  "  would  grant  aii 

policy.  injunction  to  re- 

There  are  no  particular  individuals  affected  or  disturbed  strain  the  party. 
in  the  enjoyment  of  their  private  rights,  by  the  banking  jurisdiction  over 
power  assumed  in  this  case.  There  is  no  such  allegation  ?"''•'''  ^^'ji*'"'.: 
made.  The  case,  then,  has  no  analogy  to  that  oi  Baines  v.  se£ms,ithasnot. 
Balcer,  {Amh.  1 53.  3  Atk.  750.)  on  which  some  reliance  has 
been  placed,  because  Lord  Hardwicke  intimated,  that  the 
attorney-general,  in  the  case  of  a  public  nuisance,  could,  in 
his  discretion,  file  an  information.  In  that  case,  a  bill  was 
filed  by  one  individual  against  another,  and  a  motion  was 
made  for  an  injunction  to  stay  the  building  of  a  house  to 
inoculate  for  the  small-po.x.  The  motion  was  founded  as 
well  on  a  special  covenant  in  the  lease,  as  on  the  annoyance 
of  such  an  establishment  to  the  neighborhood,  and  to  the 
plaintiffs  property.  The  chancellor  said,  that  if  that  house  was 
a  nuisance  at  all,  it  was  a  public  nuisance,  because  it  diffused 
terror,  and  thereby  affected  many  people  ;  and  then  he  said, 
if  it  was  a  pubUc  nuisance,  it  would  be  for  the  consideration 
of  the  attorney  general,  whether  he  would  file  an  information. 
And  where  was  it  to  be  filed  ?  Lord  Hardwicke  did  not  ex- 
pressly say  in  what  Court,  though  he  referred  to  a  case  be- 
fore Lord  Ch.  King,  who  had ,  recommended  an  information 
for  a  public  nuisance,  in  stopping  a  way,  to  be  filed  in  the 
K.  B.  The  inference  then  is,  perhaps,  as  fair,  that  the 
chancellor  meant  that  the  information  was  to  be  filed  in  the 
K.  B.  as' in  this  Court.  Perhaps  that  is  the  stronger  infer- 
ence ;  *but  be  that  as  it  may,  can  it  be  supposed  that,  on  [  *  381  ] 
such  a  dubious  dictum,  uttered  sixty  years  ago,  I  am  to  as- 
sume so  great  a  power  as  a  jurisdiction  over  public  nuisances, 
.  which  are,  in  truth,  public  misdemeanors  ?  It  is  sufficient 
to  state  such  a  proposition,  and  there  to  leave  it. 

There  is,  however,  one  case  on  the  equity^  side  of  the 
Court  of  Exchequer,  which  merits  more  attention.  Itis  that 
of  the  Attorney-General  v.  Richards,  (2  Anst.  603.  35  Geo. 
Ill )  in  which  an  information  was  filed  by  the  attorney- 
general  for  erecting  docks  and  other  buildings,  to  the  in- 
jury of  Portsmouth  harbor  ;  and  the  prayer  was,  that  the  de- 
iendant  miglit  be  restrained  from  any  other  erections,  and 
that  those' made  might  be  abated.  The  defendant  pleaded 
title.  The  injury  charged  was  a  public  nuisance  of  a  par 
ticular  kind,  termed  purpresture,  which  means  an  encroach- 
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1817.       ment  upon,  and  an  inclosure  of,  the  property  of  the  crown, 

^.<»-s^-^_^  in  a  highway,  river,  or  harbor. 

Att.Gen'bal       This  case  was  elaborately  argued.     It  was  contended,  on 

Uticai'ns.Co.  ^^^  P^^^  °f  *^^  l^'ngj  that,  in  the  case  of  such  a  nuisance, 
it  was  proper  to  procecil  by  information,  which  might  be 
done  in  equity,  as  well  as  at  law,  and  the  nuisance  might  be 
decreed  to  be  abated.  The  counsel  cited  the  case  of  the 
Attorney-General  v.  Philpot,  in  the  exchequer,,  the  8  Car. 
I.,  which  was  an  information  for  encroaching  on  the  soil  of 
the  crown,  on  the  river  Thames,  and  obstructing  navigation. 
The  Court,  in  the  case  cited,  declared,  that  purprestures.  on 
navigable  rivers  ought  to  be  abated,  and  directed  a  commis- 
sion to  inquire  whether  the  fact  complained  of  was  apur- 
presture,  and  it  being  returned  that  it  was,  the  encroachment 
was  abated.  The  cases  of  the  City  of  Bristol  y.  Morgan, 
and  of  the  Town  of  Newcastle  v.  Johnson,  were  also  cited 
from  Lord  Hale's  treatise  De  Portibus  Marvis,  (p.  81.)  in 
which  bills  to  abate  purprestures  on  navigable  waters  had 
been  sustained  in  the  exchequer. 

[  *  382  ]  *The  counsel  on  the  part  of  the  defendant  contended, 

that  as  to  the  question  of  nuisance,  it  was  a  matter  com- 
pletely foreign  to  the  jurisdiction  of  a  Court  of  equity.  It 
was  a  breach  of  the  general  police  of  the  kingdom,  and  as 
such,'  was  considered  as  a  crime.  That  a  Court  of  equity 
could  not  hold  cognizance  of  any  criminal  matter.  That 
it  was  never  attempted  to  prosecute  a  suit  in  equity,  to  rem- 
edy any  other  public  mischiefs,  such  as  to  prohibit  rope- 
dancing,  plays,  &c.,  nor  to  abate  a  nuisance  or  purprestW4 
on  the  highway.  That  those  things  were  every  day  pros- 
ecuted in  the  ordinary  criminal  Courts.  That  questions  ol 
nuisance  were  particularly  improper  to  be  discussed  in 
equity,  because  the  remedy  at  law  was  complete.  That 
the  cases  cited,  in  the  time  of  Charles  I.,  Were'  when  the 
right  to  trial  by  jury  was  not  so  firmly  established  as  it  was 
afterwards. 

The  Court  of  Exchequer  held,  that  the  crown,  by  its  sub- 
jects, had  possession  of  the  place  in  question,  and  that  the 
defendant  had  not  showed  title  to  the  soil,  and  that  un- 
der the  authorities  of  the  cases  cited,  in  the  time  of  Charles 
I.,  and  the  sanction  given  to  them  by  Lord  Hale,  (see  his 
treatise,  sup.  p.  87,  88.)  in  the  case  where  a.  purpresture  znd 
nuisance  had  been  committed  on  the  king's  soil,  he  might 
have  a  decree  in  that  Court  to  abate  it ;  and  such  a  decree 
was  aiccordingly  awarded. 

There  are  several  observations  that  naturally  arjse  upon 
this  case.  Il  was  to  redress  a  particular  species  of  nuisance, 
consisting  in  an  encroachment  on  the  king's  soil ;  and  the 
cases  cited  were  all  of  the  same  nature,  and  all  in  the  Court 
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of  Exchequer,  which  had,  originally,  an  appropriate  jurisdic-        is  17. 
lion,  touching  the  property  of  the  crown.     It  shows,  that  the  v_^--Nr-*.^ 
equity  jurisdiction,  in  cases  of  public  nuisance,  even  of  that  Att.  Gen'ral 
description,  and  in  that  Court,  had  lain  dormant  for  a  cen-  uticaUs.Co 
tury  and  a  half,  or  from  the  time  of  Charles  I.,  when  the  pre- 
cedents which  governed  the  Court  arose,  down  to  the  year 
1795.     The  nuisance,  as  charged  *in  that  case,  was  not  only       [  *  383  ] 
a  serious  and  dangerous  one,  for  it  affected  such  an  important 
harbor  as  Portsmouth,  but  the  crown  established  a  right  of 
property  in  the  soil,  and  it  was  a  question  of  injury  to  property, 
like  the  case  of  a  private  nuisance.     Speaking  of  this  case. 
Baron  fVood  says,  (1  Wightwick,  212.)  that  "  save  in  this  case 
of  nuisance  and  purpresture,  and  in  the  case  of  prerogative 
mills,  I  hold  that  the  king's  attorney-general  has  no  right  to 
file  his  bill  on  the  equity  side  of  the  exchequer,  but  for  mat- 
ters of  equity. 

But  giving  to  this  case  the  utmost  weight,  there  is  very 
little  analogy  between  it  and  the  one  now  before  me.  Here 
is  no  encroachment  on  the  property  of  the  state,  nor  is  the 
mischief  of  a  similar  nature.  The  objection  to  the  ex- 
ercise of  the  banking  power  in  this  case  is,  that  it  is  unlaw- 
ful, and  not  warranted  by  law.  It  would  be  quite  extrava- 
gant to  hold  it  to  be  a  public  nuisance,  or  that  kind  of  an- 
noyance and  mischief  which  a  nuisance  implies.  The  in- 
formation is  founded  on  the  charge,  that  the  banking  power 
exercised  by  the  defendants  is  not  given  by  their  charter, 
and  that  it  is  an  offence  against  the  statute.  There  is  no 
case  in  which  an  information  has  been  sustained'in  this  Court, 
on  such  grounds.  In  the  case  of  The  Attorney-General  \. 
Cleaver,  (18  Fesey,  211.)  an  information  was  filed  in  chan- 
cery to  restrain  a  public  nuisance,  and  the  case  of  Baines  v. 
Baker,  and  the  case  in  the  exchequer,  were  cited  in  support 
of  the  jurisdiction  of  the  Court.  But  the  lord  chancellor 
doubted  as  to  the  jurisdiction,  and  did  not  recollectany  case, 
in  his  experience,  except  that  of  The  Mayor  and  Corporation 
of  London  v.  Bolt,  (5  Vesey,  129.)  which  was  a  private  suit 
by  bill;  and  he  thought  that  the  interposition  of  this* Court 
was,  at  least,  very  confined  and  rare,  and  that  the  fact  of 
the  nuisance  ought  first  to  be  ascertained  by  a  jury. 

*There  is  a  class  of  cases  which  I  may  notice,  in  which  [  *  384  ] 
the  English  Court  of  Chancery  has  exercised  a  control  over  Whether  this 
TOfporations,  in  respect  to  breaches  of  trust;  and  even  hero  Coufi  has  juns- 

■n    '^       ..        ■  ^   .f^    .      .    ,.      .         ,         ,  ~        ,  ,  diction  or  con- 

he  appucation  of  the  jurisdiction  has  been  confined  to  char-  iroi  over  corpo- 

itable  institutions.     In  The  Attorney-General  v.  The  Found-  f^^^l^^^^^^ 
ling  Hospital,  {€Bro.  165.  2  Vesey,  jun.  42.)  Lord  Com.  Eyre  es  of  imsi,  un- 
said, he  had  no  doubt  the  Court  had  a  jurisdiction  over  char-  '«"' '"  J''^  .5^' 
itable  corporations,  and   that  when    the  trustees  of  them  institution? 
abused  their  trust,  the  Court  would  take  notice  of  such  abuse. 
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1817.  But  in  the  case  of  The  King  v.  Watson,  (2  Term  Rep.  199.^ 
^--'^v—*^  the  Court  of  K.  B.  seemed  to  go  further,  and  to  think,  tlial 
Att.Gen'ral  if  any  corporation  misapplied  moneys,  it  was  an  abuse  oi 
UrirA?Ns.  Co.  trust,  which  might  be  the  ground  of  application  to  chancery 
The  chancery  cases  do  not  recognize  any  such  general  ju 
risdiction.  In  the  Attorney- General  v.  Corporation  of  Car 
marthen,  (^Cooper's  Eg.  Rep.  30.)  it  was  denied,  in  the  ven 
case  of  a  misapplication  of  funds.  In  Adley  v.  The  Whit- 
stable  Company,  (17  Vesty,  315.)  Lord  Eldon,  hesitatingly, 
admitted  a  jurisdiction  in  equity  against  a  corporation,  in 
favor  of  a  member,  as  well  as  a  stranger,  by  ordering  an  ac- 
count of  the  profits,  when  he  was  excluded  from  a  share  in 
the  profits  of  the  company  by  an  illegal  by-law.  There  was, 
'  in  that  case,  a  necessity  ibr  the  jurisdiction,  for  there  was  no 
mode  of  ascertaining  what  was  due  to  the  plaintiff,  except  an 
account  in  a  Court  of  equity ;  and  yet  he  said,  it  was  with 
great  reluctance  that  the  Court  would  interfere,  if  the  party 
had  a  complete  remedy  at  law.  In  the  case  of  The  Mayor 
and  Commonalty  of  Colchester  v.  Lowten,  (1  Ves.  (f  Beame, 
226.)  which  was  a  bill  to  set  aside  a  mortgage  of  corporate 
property,  as  unduly  made  by  an  officer  of  the  corporation^ 
under  the  corporate  seal,  for  purposes  not  corporate,  the  lord 
chancellor  held,  that  there  was  no  instance  of  a  trust  attach- 
ing upon  the  ground  of  misapplication  of  funds  by  corpora- 
[  *385  ]  tions,  ex,cept  in  the  case 'of  corporations  *holding  to  charit- 
able uses.  He  evidently  did  not  concur  in  the  dictum  (for 
it  was  nothing  more)  of  the  Court  of  K.  B.  in  the  King  v. 
Watson,  and  did  not  think  there  was  ever  a  case  in  which  the 
doctrine  of  trust  was  applied,  so  as  to  give  chancery  juris- 
diction over  a  case  of  a  mere  alienation  of  property  to  purposes 
not  corporate,  unless  it  was  a  case  of  a  charitable  trust. 

But  be  this  point  (and  which  is  still  left  open  by  these 
cases)  determined  either  way,  there  is  no  charge  of  a  breach 
of  trust  as  the  ground  of  this  information.  It  does  not  ap- 
pear, in  the  present  case,  that  any  more  than  the  surplus 
funds  of  the  company  are  appropriated  to  banking,  or  that 
the  moneys  so  applied  are  not  beneficially  employed  for  the 
interest  of  the  company.  It  is  probable  the  members  of  the 
corporation  deem  it  tlie  best  employment  of  their  surplus 
capital.  The  charge  of  a  breach  of  trust  ought  to  come 
from,  or  on  behalf  of,  the  cesim'  que  trusts,  or  stockholders 
of  the  company.  If  they  are  satisfied,  no  other  person  is 
entitled  to  complain.  If  they  approve  of  the  act  of  their 
trustees  in  instituting  banking  operations,  there  is  no  ground 
for  any  allegation  of  a  breach  of  trust.  That  charge  is  not 
the  foundation  of  the  present  suit.  The  information  is  not 
at  the  instance,  or  upon  the  relation  of,  the  stockholderSj 
and,  consequently,  these  authorities  have  no  application 
298 


CASES  IN  CHANCERY.  385 

The  information,  as  I  have  already  observed,  is  in  the  nature        1817, 
of  a  public  prosecution,  instituted  in  behalf  of  the  state,  for  v^.,*-^,— «,.^ 
the  violation  of  a  public  law,  and  the  usurpation  of  a  fran-  Att.Gen'kai 
chise.     The  whole  corporation,  trustees  and  cestui  que  trusts,  uj,^.^^^^  Co. 
are  equally  involved  in  the  accusation. 

But  there  is  still  another  ground,  with  another  class  of 
cases,  urged  in  support  of  the  jurisdiction  of  tliis  Court,  and 
this  is  the  power  of  visitation,  and  superintending  the  con- 
duct of  corporations,  and  which  is  said  to  be  vested  in  the 
Court  of  Chancery. 

*It  will  be  necessary  to  examine  some  of  the  cases,  in  [  *  386  ] 
order  to  define  the  nature  and  extent  of  this  power. 

It  was  laid  down  by  Sir  JVm.  Blackstone,  in  his  Commen-  wiiether  thk 
taries,  (vol.  1.  481.)  as  a  settled  elementary  proposition,  that  ftaui-M^  owZ 
the  king  was,  by  law,  the  visitor  of  all  civil  corporations,  and  or  sopermicncil 
that  the  place  where  he  exercised  that  jurisdiction  was  in  the  "'S  junsdiciion 

*L  1       I        '         1         11        •   1     1        •  /.   o^'fi"^     corpora- 

Court  of  K.  B.,  where,  and  where  only,  all  misbehaviors  of  tions, civil, elce 

civil  corporations  were  inquired  into  and  redressed.  I  do  "i,'^ff[abii'7  °' 
not  cite  this  respectable  opinion  as  equivalent  to  a  judicial 
authority.  It  is  pretty  good  evidence,  however,  of  the  re- 
ceived understanding  of  the  law  at  that  day,  though  the 
point  has  been  since  much  discussed,  whether  the  visitato- 
rial power  over  civil  corporations  devolved  personally  on 
the  king,  or  belonged  to  the  K.  B.  by  virtue  of  its  general 
superintending  authority. 

In  the  case  oi  Rex  v.  Bishop  of  Chester,  (2  Str.  797.)  the 
K.  B.  held,  that  where  there  was  no  other  visitatorial  power 
in  being,  it  resulted  to  the  K.  B.,  and  they  issued  a  manda- 
muj  to  the  bishop,  as  warden  of  Manchester  college,  to  admit 
a  chaplain.  This  case  was,  afterwards,  cited  by  Lord  Hard- 
li-icke,  in  1  Vesey,  All,  as  good  law;  and  it  was  also  relied 
on  by  Lord  Mansfield,  in  the  case  of  Rex  v.  Gregory,  (12 
Geo.  III.  4  Term  Rep.  240.  note.)  In  this  last  case  there 
was  a  rule  to  show  cause  why  an  information,  in  nature  of  a 
quo  warranto,  should  not  be  filed  against  the  defendant,  to 
show  by  what  authority  he  claimed  to  be  fellow  of  Tririity 
Hall,  in  Cambridge.  Lord  Mansfield  observed,  that  "  as  to 
the  first  objection  to  this  mode  of  application,  that  the  K. 
B.  could  not  interfere,  because  if  there  be  no  visitor,  the 
power  of  visitation  escheated  to  the  king,  in  chancery,  as  a 
charity,  he  answered,  that  the  foundation  there  was  not  a 
charity,  and  that  the  power  of  visitation  did  not  go  to  the 
king  as  visitor.  That  it  was  a  corporation,  and  as  such, 
the  right  devolved  to  the  king  to  be  exercised  there  in  t'lie 
K.  B;» 

*So  the  law  stood  on  this   point,  until  the  case  of  The       [■*387 
King  V.  Master  and  Fellows  of  St.  Catharine's  Hall,  Cam- 
bridge, (4  Term  Rep.  233.)  came  before  the  K.  B.  in  1791. 
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1S17.  A  rule  was  granted  for  the  defendants  to  show  cause  why  « 
^~.^-~s/-^*^^  mandamus  should  not  issue  to  them,  to  declare  the  fellowship 
Att.Geh'ral  of  the  Rev.  Mr.  fVood  vacant,  and  proceed  to  the  election 
JJtica7ns.co.  of  another  fellow. 

Erskine  and  Law  showed  cause,  and  contended,  that  the 
right  of  visitation,  in  default  of  heirs  of  the  founder,  devolved 
on  the  king,  who  visited,  by  his  chancellor,  or  by  special 
commissioners  under  the  great  seal ;  which  latter  mode  was 
adopted  in  Eden  v.  Foster,  in  2  P.  Wms.  315.  They  fur- 
ther contended,  that  where  the  king  was  founder  of  an 
eleemosynary  or  qharitable  corporation,  or  where  a  private 
person  endows,  and  appoints  no  visitor,  the  king  visits,  by 
his  chancellor.  That  the  power  of  visitation  was  personal 
in  its  nature,  to  be  exercised  by  the  founder,  or  by  the  king^ 
in  his  personal  capacity.  That  the  very  foundation  of  the 
visitatorial  power  was  a  general  discretion,  which  was'  repug- 
nant to  the  constitution  of  the  K.  B.,  which  was  governed 
by  established  rules  of  law. 

Bearcroft  and  Le.  Blanc,  on  the  -other  side,  held,  that 
where  the  king  was  visitor,  in  right  of  a  royal  foundation, 
the  power  was  to  be  exercised  through  the  medium  of  his 
chancellor,  and  not  by  the  K.  B.  That  where  there  was  no 
visitor  the  renaedy  was  in  the  K.  B.,  and  that  it  arose  from 
the  general  superintending  authority  which  that  Court  exer- 
cised over  all  corporations.  That  there  was  no  instance  of 
interference  by  the  Court  of  Chancery  where  there  was  no 
visitor. 

The  Court  of  K.  B.  decided,  that  in  the  case  of  a  private 
eleemosynary  corporation,  where  there  was  no  special  visitor, 
the  right  of  visitation  devolved  upon  the  king,  to  be  exer- 
cised by  his  chancellor,  under  the  great  seal,  and  they  re- 
fused to  interfere.  Lord  Kenyan,  in  giving  the  opinion  of 
'  *  388  ]  the  Court,  said,  that  corporate  bodies,  which  *respected  the 
public  police  of  the  country,  and  the  administration  of  jus- 
tice, were  better  regulated  under  the  superintendence  of  the 
K.  B.,  but  that  it  was  otherwise  with  eleemosynary  founda- 
tions in  general. 

It  is  to  be  observed,  that  this  was  the  case  of  an  eleemos- 
ynary, or  charitable  corporation ;  and  this  is  the  amount 
of  the  authority  on  the  point.  The  cases  have  no  manner 
of  application  to  the  one  before  me ;  and  if  they  had,  I 
should  think  that  the  decision  in  Strange,  and  the  opinion 
of  Lord  Mansfield,  were  of  equal  weight  with  the  case  I  have 
last  cited ;  and  they  give  the  right  of  visitation,  where  there 
is  no  special  visitor  even  of  charitable  institutions,  to  the  K. 
B.  But  the  Utica  Insurance  Company  cannot  be  termed  a 
charity,  in  the  sense  of  the  law.  It  is  a  civil  corporatio' 
for  private  pecuniary  purposes ;  though,  at  the  same  ♦" 
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deemed  to  be  connected  with  the  public  good,  like  other  ISIT. 
insurance  companies,  or,  like  banking,  manufacturing,  and  v^^-n^—^i-' 
numerous  other  civil  corporations  in  this  state.  Nor  do  I  Att.gek'rai 
think  that  this  case  falls  within  the  meaning,  or  object,  of  uticaYns.Co 
the  power  of  visitation,  of  which  the  books  treat  so  largely. 
That  power,  it  seeips,  rests  entirely  on  general  discretion  ; 
and  so  it  was  expressly  declared  by  the  counsel  for  the  de- 
fendants, in  the  case  just  cited.  In  respect  to  charitable  in- 
stitutions, the  chancellor  exercises  this  power  of  visitation, 
as  the  personal  representative  of  the  crown.  It  appertains 
to  the  person  who  holds  the  gi-eat  seal,  rather  than  to  the 
Court  of  Chancery,  as  a  Court  of  equity  jurisdiction.  {Ex 
parte  Dann,  9  Vesey,  547.)  It  may  be  exercised  by  a  com- 
mission issued  under  the  great  seal.  If  it  was  not  a  power 
residing  in  the  individual  who  happens  to  hold  the  great 
seal,  but  was  a  power  in  the  Court  of  Chancery,  as  a  proper 
and  established  branch  of  equity  power,  there  is  no  reason 
why  this  right  of  visitation  should  not  be  equally  exercised 
by  the  Court  of  Exchequer.  But  this  has  never  been  done, 
and  I  doubt  much  whether  the  visitatorial  power  exists  at  all, 
and  in  *any  case,  in  this  Court,  in  the  English  sense  of  that  [  *  'J89  | 
power,  as  a  right  emanating  from  the  royal  prerogative,  and 
founded  on  discretion.  I  should  rather  conclude,  that,  un- 
der the  constitutional  administration  of  justice  in  this  state, 
all  corporations,  of  whatever  name  or  description,  were 
amenable  to  the  Supreme  Court,  and  to  that  Court  only,  ac- 
cording to  the  course  oi  the  common  law,  for  nonuser,  or 
misuser,  of  their  franchises.  But,  at  the  same  time,  I  admit, 
that  the  persons  who,  from  time  to  time,  exercise  the  cor- 
porate powers,  may,  in  their  character  of  trustees,  be  ac- 
countable to  this  Court  for  a  fraudulent  breach  of  trust ;  and 
to  this  plain  and  ordinary  head  of  equity,  the  jurisdiction  of 
this  Court  over  corporations  ought  to  be  confined.  Thus, 
for  instance,  if  the  directors  of  the  TJtica  Insurance  Company 
were  to  appropriate  the  funds,  or  capital,  of  the  company  to 
their  own  private  emolument ;  or  if,  disregarding  the  business 
of  insurance,  they  were  to  divert  the  funds  to  the  destruc- 
tion of  that  object,  by  making  roads  and  canals,  or  building 
theatres,  or  churches,  1  have  no  doubt  this  Court  would  have 
a  right,  and  would  be  bound,  to  interfere  and  check  the 
abuse.  But  when  the  question  is,  whether  a  corporation 
has  forfeited  its  charter,  or  has  usurped  a  franchise,  or  has 
broken  a  penal  law,  the  case  is  widely  different :  this  Court 
is  mt  the  proper  tribunal  to  sustain  the  prosecution,  or  to 
inflict  the  punishment.  In  the  case  of  The  Attorney-Gen 
eral  v.  The  Earl  of  Clarendon,  (17  Vesey,  491.)  the  master 
of  the  rolls  said,  that  chancery  had  no  jurisdiction  with 
regard  either  to  the  election,  or  the  amotion,  of  corporaiors 
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1817.       ^^  ^"y  description.     Eleemosynary  corporations  were  the^- 
v.^,*.-^,^-^^   subject  of  visitatorial  jurisdiction,  and  it  is  by  petition  to  the  < 
Att.Gen'ral  great  seal,  and  not  by  bill  or  information.     But  he  admitted 
UTi(i7Ks  Co   ^^^^  corporations,  constituted  trustees,  had  sometimes  been, 
by  decrees  of  the  Court,  devested  of  their  trust  for  an  abuse 
of  it,  as  any  other  trustees  would  have  been. 
[  *  390  ]  I  have  thus  examined  every  source  from  which  the  ♦pow- 

er, now  claimed  for  this  Court,  was  to  be  deduced ;  and  I 
cannot  find  any  sufficient  warrant  for  this  proceeding.  The 
exercise  of  the  banking  power  cannot  be  brought  under  the 
head  of  a  pubUc  nuisance.  It  has  none  of  the  characteristic 
marks  of  a  mischief  which  calls  for  such  a  remedy  as  injunc 
tion.  It  may  be  endured  without  excessive  public  annoy 
ance,  until  it  can  be  abated  by  the  regular  process  of  the 
common  law.  Even  if  it  was  a  nuisance,  I  should  not  deem 
myself  sufficiently  authorized  to  abate  it,  on  the  strength  of 
one  solitary  modern  case  in  the  exchequer,  by  no  means 
analogous.  It  is  well  understood,  that  pubhc  nuisances  are 
public  offences,  over  which  the  Courts  of  law  have  had  a 
uniform  and  undisputed  cognizance.  Nor  does  the  case,  as 
charged,  amount  to  a  breach  of  trust,  of  which  I  am  to  take 
notice.  There  is  no  complaint,  on  the  part  of  the  stockhold- 
ers, of  misconduct,  nor  is  the  information  founded  on  any 
thing  of  that  kind.  If  there  had  been  a  prosecution  insti- 
tuted for  a  breach  of  trust,  it  would  have  been  by  bill,  and 
against  individuals  by  name,  calling  them  to  account  for  the 
use  and  benefit  of  the  company  at  large.  This  information 
proceeds  against  the  whole  corporation,  in  its  corporate  ca-  - 
pacity,  for  a  mere  usurpation  of  power  belonging  to  the  gov-; 
ernment  alone,  or  to  its  special  grantees.  Nor  can  the, juris- , 
diction  of  this  Court  be  deduced  from  the  visitatorial  power, 
which  the  chancellor,  in  England,  exercises,  as  keeper  of  the 
great  seal,  and  as  the  king's  personal  representative  over 
charitable  institutions. 

The  plain  state  of  the  case,  then,  is,  that  an  information 
is  here  filed  by  the  attorney-general,  to  redress  and  restrain, 
by  injunction,  the  usurpation  of  a  franchise,  which,  if  true, 
amounts  to  a  breach  of  law,  and  of  public  policy.  I  may 
venture  to  say,  that  such  a  prosecution  is  without  precedent 
in  this  Court,  but  it  is  supported  by  a  thousand  precedents 
in  the  Courts  of  law.  How,  then,  can  I  hesitate  on  the 
question  of  jurisdiction  ? 
[  *  391  ]  *The  whole  question,  upon  the  merits,  is  one  of  law,  and 

not  of  equity.  The  charge  is  too  much  of  the  nature  of  a 
misdemeanor  to  belong  to  this  Court.  The  process  of  in- 
junction is  too  peremptory  and  powerful  in  its  effects  to  be 
used  in  such  a  case  as  this,  without  the  clearest  sanction- 
I  shall  better  consult  the  stability  and  utility  of  the  powern 
302 


CASES  IN  CHANCERY..  391' 

of  this  Court,  by  not  stretching  them  beyond  the  limits  pre-  1817. 

Bcribed  by  the  precedents.  v_^-s/— *-/ 

Without,  therefore,  giving  any  opinion   on   the  question,  Tukrel 

whether  the  Udca  Insurance  Company  are  entitled  to  exer-  tokbel. 
cise  banking  powers,  I  am  of  opinion,  that  I  have  no  juris- 
diction in  the  case  before  me,  and  that  the  motion  for  the 
injunction  must  be  denied. 

Motion  denied. 


E.  TuRREL  against  P.  Turrel  and  Jones. 

Where  a  bill  was  filed  by  a  wife  against  her  husband,  charging  him  with 
ill  usage,  and  neglect  to  provide  for  her  maintenance,  and  that  he  was 
endeavoring  to  get  possession  oT  a  legacy  left  her  by  her  father,  the 
Court,  under  the  10th  section  of  the  act,  (sess.  36.  ch.  102.)  ordered  the 
legacy  to  be  paid  into  Court,  and  the  money  to  be  put  out  at  interest  by 
the  register  in  her  name,  and  the  interest  to  be  paid  to  her  separate  or- 
der, from  time  to  time,  &c.,  until  the  further  order  of  the  Court. 

THE  bill,  in  this  case,  was  filed  by  the  wife  against  her  March  sth. 
husband,  under  the  10th  section  of  the  "  act  concerning  di- 
vorces,-and  for  other  purposes;"  (session  36.  ch.  102.  2  N. 
11.  L.  197.  200.)  and  the  acting  executor  of  her  father, 
complaining  of  ill  usage  by  her  husband,  and  of  his  neglect 
to  provide  for  her ;  and  stating  that  the  plaintiff,  under  the 
will  of  her  father,  was  entitled  to  a  portion  of  his  estate, 
which  had  been  sold,  and  her  share,  being  about  *500  dol-  [  *  392  ] 
lars,  was  now  in  the  hands  of  the  defendant  Jones,  the  only 
acting  executor ;  and  that  her  husband  had  employed  an  at- 
torney to  sue  the  executor  and  recover  the  money,  with  the 
declared  intent,  that  she  should  have  no  benefit  from  it. 
The  bill  prayed,  that  the  defendant  J.  might  be  compelled 
to  pay  the  money  she  was  so  entitled  unto,  under  the  will 
of  her  father,  into  this  Court,  to  be  paid  to  the  plaintiff,  or 
put  out  at  interest,  or  otherwise  disposed  of,  for  the  benefit 
of  the  plaintiff,  as  the  Court  might  direct. 

The  bill  was  taken  pro  confesso  against  Jones,  and  the  de- 
fendant Turrel  put  in  his  answer.  He  stated,  that  he  was 
73  years  of  age,  and  very  infirm  ;  that  he  had  been  married 
lO  the  plaintiff  42  years,  and  had  12  children  now  living, 
the  youngest  being  15  years  of  age,  and  all  in  indigent  cir- 
cumstances. 
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1817.           ^-  Blcecker,  for  the  plaintiff. 
TuRREL  ,  for  the  defendant. 

V. 

The  Chancellor.  The  statute  concerning  divorces  au- 
thorizes the  wife  to  file  a  bill  against  her  husband,  charging 
him  "  with  such  conduct  towards  her,  as  may  render  it  un- 
safe and  improper  for  her  to  cohabit  with  him,  and  be  undei 
his  dominion  and  control,  or  that  he  has  abandoned  her,  and 
refuses  or  neglects  to  provide  for  her,  and  praying  for  such 
relief  as  she  may  think  herself  entitled  to." 

The  bill,  in  this  case,  is  founded  upon  this  part  of  the 
statute.  After  the  answer  of  the  husband,  proof  has  been 
taken,  by  the  testimony  of  six  witnesses,  of  improper  con- 
duct of  the  husband,  and  showing  acts  and  declarations  of 
unkindness,  ill-will,  and  hatred  on  his  part,  towards  his 
wife  ;  that  he  had  deprived  her  of  many  of  the  comforts  and 
necessaries  of  life,  and  absolutely, refused  and  neglected  to 
[  *  393  ]  provide  for  her.  It  appears,  further,  *that  the  parties  are 
old,  have  been  married  42  years,  and  have  12  children;  that 
they,  and  their  children,  are  in  indigent  circumstances ;  that 
the  wife  has  a  legacy  of  about  500  dollars,  left  her  by  her 
father,  which  is  in  the  hands  of  the  defendant  Jones;  as  ex- 
ecutor to  her  father ;  and  the  object  of  the  bill  is  to  have 
that  money  secured  as  a  separate  provision  for  the  wife.  It 
is  in  proof  that  the  husband  is  prosecuting'  the  executor  for 
that  money,  and  has  repeatedly  declared,  that  when  he  ob- 
tains possession  of  it,  he  will  not  appropriate  any  part  to- 
wards her  maintenance. 

The  statute  declares,  that  if  it  shall  appear  to  the  Court 
that  such  a  charge,  as  that  contained  in  the  bill,  is  true,  it 
shall  be  lawful,  whether  the  Court  shall  decree  a  separation 
from  bed  and  board,  or  not,  "  to  make  such  order  and  decree 
for  the  suitable  support  and  maintenance  of  the  wife  and- 
her  children,  or  any  of  them,  by  the  husband,  or  out  of  his 
property,  as  the  nature  of  the  case,  and  the  circumstances 
of  the  parties,  may  render  suitable  and  proper." 

Under  the  circumstances  of  this  case,  I  deem  it  just  and 
proper  that  the  legacy  given  to  the  wife  by  her  father  should 
be  appropriated  for  her  separate  maintenance  and  support.  I 
shall,  accordingly,  decree,  that  the  defendant  Jones  pay  the 
legacy  into  Court,  to  the  register,  within  30  days  after  service 
of  a  copy  of  this  decree,  and  that  the  same,  after  the  complain- 
ant's costs  are  deducted,  be  put  out,  by  the  register,  at  in- 
terest, on  good  security,  or  invested  in  public  slock,  in  the 
name  of  the  plaintiff,  and  that  the  interest  be  paid,  from  time  to 
time,  as  it  shall  be  received,  to  her  separate  order,  and  that 
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this  shall  continue  to  be  done  until  the  further  order  of  the        1817. 
Court  v^-i^-s..-.^ 

Decree  accordingly.  Sells 

Admins,  of 
Udbbell. 


*Sells,  administrator  of  Sells,  against  The  Admin-      [  *394  ] 
isTRATORS  OF   HuBBELL  and  Others. 

Where  a  party  has  been  discharged  under  the  insolvent  act,  and  assign 
ed  his  property  pursuant  to  the  act,  an  apphcation  cannot  be  sustained, 
in  relation  to  his  property  or  interest,  without  making  his  assignees 
parties. 

JOHN  BEDIENT  and  Walter  Hubbell  were  copartners  March  iitk 
in  trade.  Hubbell  died  in  August,  1803,  intestate,  leaving  a 
widow  and  two  children.  Bedientwas  discharged  under  the 
insolvent  act,  on  the  24th  of  October,  1807,  and  David  R. 
Lambert  and  Wm.  M'lntirev/eie  his  assignees.  The  partner- 
ship, in  the  lifetime  of  Hubbell,  was  indebted  to  John  Sells, 
deceased,  in  two  notes,  on  which  separate  judgments  were 
obtained  at  law,  against  Bcdient,  as  surviving  partner,  in 
May,  1807.  On  these  judgments  executions  were  issued, 
and  returned  nulla  bona.  In  the  inventory  which  Bedient 
exhibited,  as  insolvent  debtor,  no  real  property  was  men- 
tioned, nor  was  it  mentioned  that  he  was  a  creditor  of  the 
firm  of  Bedient  ^  Hubbell.  Sells  then  filed  his  bill  in 
chancery  agamst  all  the  defendants,  and,  after  his  death,  the 
plaintiff,  as  his  administrator,  obtained  satisfaction  of  the 
judgments,  from  the  representatives  of  Hubbell,  under  a  de- 
cree of  this  Court.  In  the  suit  in  chancery,  thus  instituted 
by  Sells,  Bedient  in  his  answer  set  up  his  discharge  under 
the  insolvent  act,  and  his  assignees  pleaded  no  assets. 

It  being  since  discovered,  according  to  a  suggestion  on 
the  part  of  the  representatives  of  Hubbell,  that  Bedient  had 
real  property  in  the  city  of  New-York,  at  the  time  of  the 
docketing  of  the  two  judgments,  in  May,  1807,  which  was 
not  mentioned  in  his  inventory,  exhibited  under  the  insolvent 
act;  nor  claimed  by,  and  probably  not  known  to,  *his  assign-  [*  395] 
ees ;  the  representatives  of  Hubbell  applied  to  this  Court  for 
an  order,  requiring  Sells,  the  administrator,  &c.,  to  assign 
over  to  them  the  judgments,  so  obtained  at  law  against 
Bedient,  and  so  satisfied  under  a  decree  in  chancery,  out  of 
the  assets  of  Hubbell,  the  deceased  partner.     A  copy  of  the 
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1817.       petition,  with  notice  of  the  application,  was  served  upon  E 
v^.»-s/-i«w/'    fV.  King,  the  solicitor  of  Sells,  in  the  above  suit,  and  no  op> 

Sells  position  being  made,  an  order  was  obtained,  as  by  default. 
Admins,  of  °"  ^^^  ^^^^  oi  May  last,  directing  such  an  assignment. 
«uBEiLL.  The  assignment  was  not,  in  fact,  made,  and  Sells,  tlie  ad- 
ministrator, in  his  affidavit  of  the  26th  of  December  last, 
stated,  that  he  had  never  assigned  the  judgments,  nor  had 
notice  of  any  order  to  assign.  It  appeared,  however,  that 
A.  Burr,  as  attorney  for  the  representatives  of  Hubbell,  had 
revived  the  judgments,  by  scire  facias,  at  law,  in  the  name 
of  Sells,  since  the  13th  of  May  last,  and  had  obtained  judg- 
ments on  two  notes,  and  issued  executions  against  real  prop- 
erty in  the  city  of  New-York,  said  to  belong  to  Bedient, 
since  the  original  judgments  were  obtained  in  May,  1807, 
and  prior  to  his  discharge  under  the  insolvent  act,  in  Octo- 
ber, 1807. 

E.  TV.  King,  as  solicitor  for  "  Bedient,  and  his  assignees," 
now  moved  to  vacate  the  order  of  the  13th  of  May,  as  ir- 
regularly obtained,  on  an  affidavit  by  Bedient,  that  he  had 
no  knowledge  of  the  order  of  the  13th  of  May  last,  or  that 
the  same  was  about  to  be  applied  for,  until  after  the  revival 
of  the  judgment  by  scire  facias,  as  aforesaid,  and  executions 
taken  out  against  certain  real  property  of  his  wife,  and  that 
he  was  not  indebted  to  the  firm  of  Bedient  If  Hubbell,,  at  the 
time  of  the  death  of  Hubbell,  but  he  believed  that,  upon  a 
fair  statement  of  accounts,  there  was  a  considerable  balance 
due  from  the  estate  of  Hubbell  to  him,  or  his  assignees,  in- 
[  *  396  ]  eluding  the  amount  of  the  said  judgments.  *The  names  of 
the  assignees  were  not  mentioned,  and  no  affidavit  by  them 
was  produced. 

Burr,  contra,  opposed  the  motion :  the  affidavits  which 
he  read  related  only  to  the  fact  of  the  service  of  the  notice 
on  King,  the  solicitor  for  Sells,  and  as  to  the  improbability 
that  the  firm  of  Bedient  8f  Hubbell  should  have  been  indebted 
to  Bedient. 

It  was  not  pretended  that  Bedient,  or  his  assignees,  had 
any  notice,  in  fact,  of  the  motion  for  the  order  of  the  13th 
of  May,  unless  the  service  on  King  was  good  notice  to  them. 

In  the  answer  of  "  John  Bedient,  (who  was  impleaded 
with  John  Sells,)  to  the  bill  of  complaint  of  James  Robert' 
son,  John  Brown,  and  Nancy,  his  wife,  (which  said  Robert- 
son and  Nancy  are  administrators  of  Walter  Hubbell,  de- 
ceased,) Horatio  William  Law  Hubbell,  and  Ferdinand  Hub- 
bell, infants  and  heirs  at  law  of  Walter  Hubbell,  deceased," 
(to  which  answer  King  is  solicitor,)  Bedient,  among  other 
things,  stated  as  follows :  "  and  he  likewise  admits,  that  in 
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his  statement  made  to  the  said  recorder,  at  the  time  of  pre-  1S17. 

senting  his  aforesaid  petition,  he  made  no  statement  of  the  -.^<»-n,^— .»_/ 

accounts  between  himself,  the  said  John  Bedient,  and  the  Sells 

estate  of  the  said   W.  Hubbell,  deceased,  because  all  such  j^^p^i^'s   ^^ 

accounts  had  been  previously  closed  and  balanced."  Hubeell. 

The  Chancellor.  The  application  to  vacate  the  order 
of  the  13th  oi  May  last,  is  made  on  behalf  of  John  Bedient. 
But  provided  the  executions,  to  be  issued  at  law,  in  the 
name  of  Sells,  are  confined  (as  the  order  of  the  Supreme 
Court,  of  the  last  term,  made  before  this  present  application 
was  made,  confines  them)  to  real  property,  whereof  Bedient 
was  seised  between  the  date  of  the  judgments  and  the  date 
of  his  discharge  under  the  insolvent  act,  he  has  no  concern 
with  this  question.  If  he  owned  any  such  property,  it  must 
have  passed  to  his  assignees,  *or  been  by  him  sold  in  the  [  *  397  ] 
mean  time,  subject  to  the  judgments.  It  is,  therefore,  the 
assignees,  or  the  purchasers,  who  have  an  interest  in  dis- 
charging that  order,  and  they  are  not  parties  to  this  applica- 
tion. It  is  true,  that  the  notice  of  the  motion  is  stated  to 
be  by  the  solicitor  for  "  John  Bedient  and  his  assignees  ;"  but 
the  assignees  are  not  so  much  as  named,  and  we  have  no 
affidavit  denying  that  they  were  not  apprized  of  the  intend- 
ed apphcation .  for  the  order  in  May,  or  that  they  have  any 
ground  to  object  to  the  claim  for  contribution  set  up  by  the 
representatives  of  Hubbell.  I  cannot,  therefore,  consider 
that  the  motion  ought  to  prevail,  in  respect  to  the  assignees, 
for  they  are  not  properly  parties  to  the  motion ;  and  if  they 
were,  they  have  shown  nothing  entitling  them  to  pirevail. 

If  this  was  a  case  in  which  Bedient  had  an  interest  in  the 
question,  I  should  think  it  would  not  be  very  extravagant  to 
consider  the  service  of  the  notice  of  the  motion,  in  May,  on 
jE.  W.  King,  as  sufficient  notice  to  him,  because  it  appears 
that  E.  W.  King  was  his  solicitor  to  an  answer  put  in  by  him 
to  a  bill,  by  these  very  representatives  of  Hubbell,  on  the 
subject  matter  of  these  judgments.  With  respect  to  any 
equitable  objection  to  the  claim  for  contribution,  I  think  it 
is  clear  that  Bedient  has  none,  nor  have  those  who  now 
represent  him.  The  debt  of  Sells  was  the  debt  of  the  co- 
partnership of  Bedient  &/■  Hubbell.  It  was  the  common  equal 
debt  of  both  the  partners,  and  the  consideration  for  which 
it  was  created  is  presumed  to  have  enured  equally  to  the 
benefit  of  both,  and  the  contribution  ought  to  be  equal. 
The  estate  of  each  partner  ought  to  be  charged  with  the 
debt  in  equal  portions,  provided  their  interests  in  the  co- 
partnersliip  were  equal,  and  tlieir  accounts  as  between  each 
other  were  equal.  This  is  the  intendment,  in  the  first  in-- 
stance ;  and  it  would  be  a  thing  almost  of  course  for  equity 
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1817.       ^^  allow  the  representatives  of  a  deceased  partner  who  had 

v.^^-%^-^^  to  pay  the  whole  debt  to  be  substituted  in  the  place  of  the 
Sells       Creditor  in  order  to  *recover,  from  the  surviving  partner,  or 

Admin's  of    '^'*  estate,  a  moiety  of  what  they  had  paid.     Nothing  could 
HuBBELL.     stay  this  proceeding  but  the  allegation  of  the  surviving  part- 

[  *  398  ]  iier  that  he  was  the  creditor  partner,  and  that  the  estate  of 
the  deceased  partner  owed  him  a  balance,  as  much  or  more 
than  it  had  been  obliged  to  pay.  This  would  render  it 
requisite  to  take  and  state  an  account  between  the  partners, 
before  this  Court  could  interfere,  in  any  way,  to  enforce  the 
claim  for  contribution. 

But,  in  the  present  case,  the  evidence  before  me  is  against 
any  such  well-founded  pretension  on  the  part  of  Bedient. 
In  his  affidavit  on  this  motion,  taken  on  the  16th  of  January 
last,  he  does,  indeed,  say,  "  that  he  was  not  indebted  to 
Waltef  Hubbell  at  the  time  of  his  decease,  nor  to  the  firm, 
and  that,  upon  a  fair  statement  of  accounts,  he  believes  there 
is  a  considerable  balance  due  from  the  estate  of  Walter 
Hubbell  to  him,  or  his  assignees,  including  the  amount  of 
the  said  judgments."  If  this  was  all  he  had  ever  said.  I 
should  think  an  account  ought  to  be  previously  taken ;  but 
his  language,  on  other  occasions,  equally  solemn,  has  been 
different.  In  his  affidavit,  made  on  the  27th  December  last, 
in  the  Supreme  Court,  in  order  to  set  aside  the  proceedings 
at  law,  under  the  order  of  the  13th  of  May,  he  stated,  "  that, 
at  the  death  of  Hubbell,  the  copartnership  property  was  in- 
sufficient to  pay  the  debts  of  the  firm,  and  that,  on  the  final 
settlement  of  the  concern,  he  was  not  indebted  to  the  estate 
of  the  deceased  partner. 

He  here  admitted  that  there  had  been  a  final  settlement 
of  the  copartnership,  and  he  made  no  pretence  that  the  de- 
ceased partner  was  a  debtor  to  the  firm.  And  in  his  answer 
in  chancery,  to  which  I  have  already  alluded,  he  admits, 
that  in  his  proceedings  under  the  insolvent  act,  "  he  made 
no  statement  of  the  accounts  between  himself  and  the  estate 
of  Walter  Hubbell,  deceased,  because  all  such  accounts  had 
been  previously  closed  and  balanced." 

[  *  399  ]  *I  need  not,   however,  pursue   this   point.     I  have  only 

looked  into  the  facts,  so  far  as  to  satisfy  myself,  that  no  in- 
justice will  probably  follow  from  denying  the  motion,  on  the 
strict  formal  ground,  that  Bedient  is  not  entitled  to  make  the 
motion,  and  that  his  assignees,  who  represent  his  interests, 
are  not  parties  to  the  motion,  and  have  not  shown  any  want 
of  notice. 

But  the  order  for  the  assignment  must  be  so  taken  as  to 
operate  only  on  a  moiety  of  the  judgments ;  and  if  it  was 
not 'so  done,  it  was  taken  to  an  extent  beyond  what  the 
party  was  entitled  to,  even  upon  his  own  showing.  It  is  not 
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llleged,  or  proved,  that  on  a  settlement  of  accounts,  Bedient        1817. 
was  indebted  to  Hubhell ;  and  all  that  the  representatives  of  v,^*-^-^  ' 
Hubbell  could  ask  for,  in  the  first  instance,  was  contribution      Brashei 
for  a  moiety  of  what  they  had  paid  upon  the  judgments.  coktlasu 

The  motion,  on  the  part  of  Bedient,  to  set  aside  the  order 
of  the  I3th  of  May  last,  is,  consequently,  denied,  with  costs ; 
and  it  is  declared  that  the  representatives  of  Hubbell  are  en- 
titled to  recover  from  the  estate  of  Bedient,  under  the  as- 
signment of  the  judgments,  a  moiety  only  of  the  debt  which 
the  representatives  of  Hubbell  have  been  obhged  to  pay  to 
Sells,  under  the  decree  of  this  Court.  That  is  what  the 
counsel  for  these  representatives  admits  to  be  the  extent  of 
their  claim,  and  that  is  the  extent  to  which  the  order  of  the 
I3th  of  May  is  to  be  carried. 

Order  accordingly. 


*The  Executors  of  Brasher  against  W.  R.  Cort-      [  *  400  ] 
LANDT,  a  lunatic,  bj  W.  and  P.  Cortlandt,  his 
committee. 

[Explained,  3  Barb.  Ch.  38,  39.] 

The  real  estate  of  a  lunatic  may  be  sold  for  the  payment  of  his  debts,  on 
a  bill  filed  by  a  creditor  for  that  purpose,  without  a  petition  of  the  com- 
mittee of  the  lunatic,  under  the  act  concKming  idiots  and  lunatics,  &c. 
{2i  sess.  ch.  30.)  but  the  sale  is  to  be  conducted,  under  the  directions 
of  the  Court,  by  a  master,  and  the  committee  of  the  lunatic,  and  the 
terms  of  sale,  &c.  must  be  reported  to  the  Court  for  its  approbation,  be- 
fore any  conveyance^  is  executed. 

The  proper  remedy  for  the  creditor  of  a  lunatic  is  in  this  Court,  which 
has  the  sole  custody  and  disposal  of  his  real  estate,  and  not  by  an  action 
at  law. 

THIS  was  a  suit  by  the  creditor  of  a  lunatic,  to  obtain  a  jUanh  fh  aui 
sale  of  his  real  estate,  for  the  payment  of  the  debt,  in  case         '^^ 
the  personal  estate  was  found  insufficient,  &c.     [See  ante, 
S.  C.  p.  242.] 

The  bill  having  been  taken  pro  confesso,  an  order  of  ref- 
erence was  made  to  the  master,  to  ascertain  the  amount  of 
the  personal  and  real  estate  of  the  lunatic,  and  the  amount 
of  the  plaintifTs  demand.  The  master  made  a  report, 
vvhicii  was  confirmed  on  the  30th  of  October ;  and  an  order 
of  sale  o  so  much  of  the  real  estate  as  would  be  sufficient 
to  pay  the  debt,  under  the  direction  of  a  master,  having  been 
made,  that  decretal  order  was,  on  petition  of  the  committee 
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]g^7.  of  the  lunatic,  set  aside,  without  costs,  and  liberty  given  to 

.^^-^.^-^^  the  plaintiffs  to  set  down  the  cause  for  a  hearing.     (See 

Bkashek  ante,  S.  C.  p.  251.)     The  cause,  accordingly,  came  on  to 

_      ^-  be  heard  on  the  6th  instant. 

COKTLANDT 

Th,  Sedgwick,  for  the  plaintiffs. 

Henry,  for  the  defendants.     He  objected,  1.  That  the  lu- 
natic himself  was  not  a  party  to  the  suit.     2.  That  one  of 
the  items  in  the  account  allowed  by  the  master,  was  a  note 
[*401  ]      *daled  1st  of  May,  1784,  for  50  pounds,  given  by  the  wife 
of  the  lunatic  for  house  rent. 

3.  That  the  statute  did  not  authorize  a  sale  of  the  luna- 
tic's estate,  except  on  petition  of  his  committee. 

4.  That  the  plaintiff  had  a  perfect  remedy  at  law. 

March  12th.         The  cause  stood  over  for  consideration  to  this  day. . 

The  Chancellor.  I  have  already,  in  a  former  stage  of 
this  cause,  expressed  an  opinion  on  the  first  point,  that  the 
lunatic  need  not  be  a  party,  and  that  it  was  sufficient  if  his 
committee  were  before  the  Court  in  that  character.  Nor  does 
it  appear  to  me  that  there  is  any  well-founded  objection  to  the 
,  items  composing  the  account  allowed  by  the  master.  One 
princif)al  item  is  a  note,  given  by  the  wife  of  the  lunatic,  for 
house  rent.  I  think  it  is  necessarily  to  be  inferred  from  the 
bill,  as  it  stands  confessed,  that  when  this  note  was  given, 
the  husband  was  incompetent  to  transact  business,  or  take 
charge  of  his  family,  and  support  them  ;  and  the  house  rent 
was  a  charge  properly  made  and  allowed.  It  was  an  indis- 
"  pensable  family  expenditure  ;  and  what  gives  decisive  weight 
to  the  fitness  of  this  and  the  other  charges /is  the  fact,  that 
Th.  Van  Cortlandt,  one  of  the  committee,  as  late  as  1810, 
examined  the  account,  and  admitted  its  correctness,  by  prom- 
ising to  pay  his  proportion  of  it,  as  one  of  the  children  of  the 
lunatic. 

The  only  question  then  is,  whether  the  lunatic's  real  estate 
can  be  sold  for  the  payment  of  his  debts,  under  a  decree  of 
this  Court,  except  upon  the  petition  of  the  committee,  under 
the  third  section  of  the  act  concerning  idiots,  lunatics,  and 
infant  trustees.  Here  was  no  petition  of  the  committee,  but 
a  suit  regularly  instituted  by  a  creditor  against  (hem.  I 
think  it  would  be  too  narrow  a  construction  of  the  act,  to 
make  the  creditors'  relief  depend  entirely  upon  the  petition 
[  *  402  ]  of  the  committee.  The  care  and  *charge  of  the  lunatic's 
estate,  as  well  as  of  his  person,  is  committed  to  this  Court, 
which  is,  also,  charged  with  the  payment  of  his  debts  out  of 
the  real  estate,  when  the  personal  estate  shall  be  insufficient. 
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It  is  made  the  duty  of  the  committee  to  present  a  petition  1317. 
when  the  personal  estate  shall  be  deficient ;  but  there  are  -^^i^N^^^w- 
no  express  words  rendering  it  necessary  that  such  a  petition  Brasher 
should  precede  every  direction  for  the  sale  of  the  real  estate,  cortlandi 
The  petition  is  only  to  set  forth  the  particulars  and  amount 
of  the  estate  and  debts :  the  act  goes  on,  and  says,  "  and  if 
it  shall  appear  to  the  chancellor,  that  the  personal  estate  is 
insufficient  for  the  payment  of  the  lunatic's  debts,  he  shall  di- 
rect a  sale  of  the  whole,  or  a  requisite  part  of  the  real  es- 
tate," &,c.  The  substance  of  the  provision  is,  that  the  ne- 
cessity of  the  sale,  for  the  payment  of  debts,  be  made  to  ajp- 
pear,  and  the  mode  in  which  it  shall  appear  cannot  be  es- 
sential. It  is  only  a  circumstance,  and  not  of  the  essence 
of  the  provision.  Suppose,  to  a  suit  instituted  by  the  cred- 
itor, the  committee  should,  in  their  answer,  state  an  account 
of  the  debts  and  estate,  and  admit  the  necessity  of  a  sale  of 
the  real  estate,  would  not  this  be  sufficient  evidence  to  the 
Court  of  the  insufficiency  of  the  personal  estate  ?  The  com- 
mittee, in  the  present  case,  have  done  what  is  tantamount  to 
this,  by  suffering  the  bill  to  be  taken  pro  confesso,  in  which 
i-elief  is  sought  by  the  sale  of  the  real  estate ;  and  the  mas- 
ter's report,  which  the  defendants  have  had  due  opportunity 
to  controvert,  states  expressly  the  insufficiency  of  the  per- 
sonal estate. 

The  fit  and  proper  remedy  for  the  creditor  of  the  lunatic 
is  in  this  Court,  and  not  by  an  action  at  law.  The  commit- 
ment, by  statute,  of  the  care  of  the  lunatic  and  his  estate  to 
this  Court,  and  the  power  given  to  it  to  sell  the  real  estate, 
shows  that  this  is  the  proper  tribunal  for  the  creditor  to  re- 
sort to.  , 

In  England,  where  the  chancery  provision  was  not,  until 
lately,  so  ample,  as  that  under  our  act,  it  was  deemed  very 
*unfit  that  the  lunatic  should  be  subject  to  personal  ar-  [  *  403 
rest,  for  debt  in  the  Courts  of  common  law.  Lord  Eldon, 
when  chief  justice  of  C.  B.  (Steel  v.  Alan,  2  Bos.  fy  Full. 
362.)  expressed  himself  strongly  on  this  point,  and  observed, 
that  he  was  "  afraid  that  there  was  no  provision  in  the  laws 
of  England  against  arresting  a  lunatic;  and  that  the  Court 
of  Chancery  was  in  the  habit  of  taking  extraordinary  pains  to 
assist  the  lunatic  in  this  respect.  Now,  by  the  statute  of 
43  Geo.  III.  the  committee  may  order  the  lunatic's  estate  to 
be  sold  for  the  payment  of  his  debts,  or,  under  the  direction 
of  the  chancellor,  raise  money  for  that  purpose  by  the  mort- 
gage of  his  estate. 

The  8th  section  of  our  act  contains  particular  directions 
for  the  Court,  in  respect  to  the  regulation,  of  sales  of  the  real 
estate  ;  and  when  it  is  declared,  in  the  6th  section  of  the  act, 
"  that  the  real  estate  of  anv  idiot  or  lunatic  shall  not  be 
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1817.      aliened  or  disposed  of  otherwise  than  is  directed  by  this  act,"  , 
s_<»-s,,— »»,^  I  understand  the  act  to  mean,  that  the  real  estate  can  only 
Brasher     be  sold  under  the  direction  of  this  Court.     The  manner  in 
CoiiTLANDT.   which  that  direction  shall  be  obtained,  is  left,  as  it  was  be- 
fore, to  the  sound  construction  of  the  other  parts  of  the  act. 
But  this  last  provision  is  important  in  another  view.     It  goes 
absolutely  to  interdict  the  remedy  at  law,  by  prohibiting  a 
sale  of  the  real  estate  under  execution.     It  cannot  be  sold 
otherwise  than  under  the  direction  of  this  Court;  and  if  the 
creditor  cannot  file  a  bill  for  the  payment  of  his  debt  out  of 
the  real  estate,  and  if  it  cannot  be  sold  in  any  other  mode  of 
proceeding  here,  than  that  of  the  voluntary  or  compulsory 
application  of  the  committee  by  petition,  it  would  present  the 
anomalous  case  of  a  creditor  entitled  to  payment  of  his  debt 
out  of  the  lunatic's  real  estate,  on  deficiency  of  the  personal, 
and  yet  not  permitted  to  institute  a  suit,  either  at  law  or 
equity,  for  the  purpose. 
"*404  ]  *I  am,  accordingly,. of  opinion,  that  the  plaintiffs  in  this 

case  are  entitled  to  a  decree  for  the  sale  of  the  real  estate  of 
the  lunatic  ;  and  that  a  decree  for  that  purpose  ought  to  be 
entered,  similar  to  the  one  entered  on  the  30th  of  October 
last,  except  that  the  part  of  the  real  estate,  in  possession  of 
the  defendants,  be  first  sold,  or  such  parts  thereof  as  shall  be 
sufficient,  and  can  conveniently  be  sold  separately,  according 
to  the  provision  in  the  former  decree  ;  and,  further,  that  one  of 
the  masters  of  this  Court  conduct  the  sale,  together  with  the 
said  defendants,  the  committee ;  that  the  master  see  that  the 
sale  be  made  at  the  time  and  place  appointed,  if  the  committee 
shall  neglect  or  refuse  to  attend  and  proceed  in  the  sale ;  and 
that  the  master,  after  making  a  memorandum  in  writing  of 
the  sale,  at  the  time,  report  the  sale,  and  the  terms  thereof,  , 
to  the  Court,  for  its  confirmation,  previous  to  the  execution 
of  the  deed. 

.The  following  decree  was  thereupon  entered: 
"That  so  much  of  the  said  tract  of  land,  consisting  of 
four  hundred  and  eighty  acres,  situate  in  Yorktown,  in  the 
county  of  Westchester,  belonging  to  the  said  WiUiam  R. 
Van  Corilandt,  the  lunatic,  and  mentioned  in  the  complain- 
ant's bill  of  complaint,  as  shall  be  sufficient  to  raise  the  sum 
of  seven  hundred  and  thirty-six  dollars  and  seventy-four  cents, 
together  with  interest  thereon,  from  the  thirtieth  day  of  Oc- 
iober  last,  and  the  costs  of  suit,  and  can  be  conveniently,  and 
without  material  injury  to  the  residue  of  the  said  lands,  be 
sold  separately  :  that  the  part  of  the  said  real  estate,  in  posses- 
sion of  the  above  defendants,  who  are  committee  as  aforesaid, 
be  first  sold,  according  to  the  above  directions.  That  tlie 
eaid  sale,  or  sales,  be  at  public  auction,  under  the  direction 
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and  superintendence  of  one  of  the  masters  of  this  Court,  he        1817. 
first  giving  si.v  weeiis'  public  notice  of  the  time  and  place  of  v^.»-v^-,.._^ 
such  sale,  together  with  a  brief  description  of  the  premises     Botsfohl. 
generally,  in  at  least  two  of  the  public  newspapers,  one  of       bukr. 
whicii  to  be  printed  in  the  city  *o[  New-Yorli,  and  the  other       r  #  ^q^  i 
in  the  county  of  Westchester,  if  any  be  printed  in  that  county, 
and  if  not,  then  in  two  newspapers  printed  in  the  city  of  New- 
York.     That  the  said  sales  shall  be  conducted  and  made  by 
the  said  master,  in  conjunction  with  the  said  committee  of 
the  said  lunatic,  provided  they,  or  one  of  them,  attend  at  the 
time  and  place  of  sale,  and  unite  in   conducting  the  same. 
That  a  memorandum,  in  writing,  be  made  at  the  time  of  the 
sale,  and  the  terms  of  it,  and  that  the.  said  master,  together 
with  the  said  committee,  provided  they  are  ready  and  wiUing 
to  unite  with  him  for  that  purpose,  and   if  not,  that  he  re- 
port, separately,  the  sale  and  the  terms  thereof  to  the  Court, 
for  its  confirmation  previous  to  the  execution  of  the  deed, 
concerning  which  further  directions  will  hereafter  be  given." 


BoTSFORD  against  Burpw 

[Followed,  26  Han  500.      Reviewed,  HoflEm.  9".] 
If  .^.  [jurchases  an  estate  with  his  money,  aiirl  takes  a  deed  in  the  name 

oiB.,  a  ti'ust  results  to  A.,  and  such  resulting  trust  may  be  proved  by 

parol. 
I'arol  evidence  is  also  admissible  to  rebut  or  destroy  a  resulting  trust. 
If  the  person  who  sets  up  a  resulting  trust  has,  in  fact,  paid  no  part  of  the 

consideration  money,  he  will  not  be  allowed  to  show,  by  parol  proolj 

that  the  purchase  was  made  for  his  benefit. 
If  part  only  of  the  consideration  is  paid,  the  land  will  only  be  charged 

with  the  money  advanced,  pro  taiUo. 
Any  payment  or  advance  of  money  q/ler  the  purchase  has  been  completed, 

will  not  raise  a  resulting  trust. 
A  written  agreement  may  be  waived  by  parol. 

THE  bill,  filed  March  the  9th,  1815,  stated,  that  the  plain-  March  27tk, 
tiff,  on  the  first  of  May,  1813,  applied  to  the  defendant  for 
the  loan  of  900  dollars,  to  which  the  defendant  agreed, 
provided  he  was  permitted  to  purchase  in  a  farm  of  the 
plaintiff,  bought  by  him  of  »?.  Skidmore,  subject  to  a  mort- 
gage *given  by  Skidmore  to  J.  Bogardus,  and  which  was  [  *  406  ] 
advertised  for  sale  under  that  mortgage,  as  security  for  the 
payment  of  the  loan.  That  the  defendant  accordingly 
purchased  the  farm.  That  the  plaintiff  had  made  an  agree- 
ment to  purchase  of  Peter  Elmendorf,  lot  No.  3,  lying  oppo 
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1817.  site  to  the  farm  of  the  plaintiff,  for  3,600  dollars;  thai  the 
>«rf<'-~v^-^_y  defendant  consented  to  assume  this  contract,  and  become 
BoTsroRD  responsible  to  Elmendorf  for  the  purchase  money.  That 
Burr.  t^is  lot  was  accordingly  conveyed  to  the  defendant,  who  ex- 
ecuted a  mortgage  to  Elmendorf,  to  secure  the  purchase 
re  Dney.  That  part  of  the  purchase  money,  being  500  dol- 
lars, was  to  be  paid  down,  to  make  up  which  sum,  the  plain- 
tiff advanced  to  the  defendant  90  dollars ;  that  he  also  en- 
dorsed to  the  defendant  a  note  o{  Edmund  Bruyn,  dated  10th 
of  March',  1809,  for  1,150  dollars,  as  security  for  the  plain-' 
tiff's  advances  and  responsibilities  ;  and  the  amount  of  which 
note  the  defendant  afterwards  recovered.  That  the  defend- 
ant has  since  sold  the  property  for  7,000  dollars.  ,  The  bill 
prayed  for  an  account,  and  that  the  defendant  might  be  de- 
creed to  pay  over  to  him  the  balance,  after  deducting  his  ad- 
vances, &c.,  and  that  he  assign  over  to  the  plaintiff  the  secu- 
rities taken,  &c. . 

The  defendant,  in  his  answer,  admitted  that  the  plaintiff 
applied  to  him  for  a  loan  of  about  900  dollars,  to  pay  oB 
the  niortgage  on   his  farm,  then  advertised  for  sale.    The 
defendant  refused  to  lend  the  money,  but  offered  to  pur-i! 
chase  the  farm,  and  that  if  the  plaintiff  repaid  the  money 
and  interest,  and  the  costs  and  charges,  in  one  month  there^J 
after,  the  defendant  would   reconvey   to  him  the  farm,  but 
on  no  other  condition  whatever.     That  on  the  20th  o( May," 
1813,  he  purchased   the  property,  (the  Bogardus  farm,)  at 
auction,  being  the  highest  bidder,  for  930  dollars,  which  he 
paid  to  the  mortgagee,  and  received  his  deed.     He  admitted  • 
the  verbal  agreement  between  the  plaintiff  and  Elmendorf  i'- 
but  the  plaintiff  being  embarrassed,  Elmendorf  applied  to 
[  *  407  ]       the  defendant  to  purchase  the   lot  No.   3,  and  he  *accord- 
ingly  made  the  purchase  for  3,600  dollars,  with  a  view  to  se- 
cure to  himself  certain  advantages   for  pine  timber,  and  a 
mill-dam,  &c.  esseritial  to  the   Bogardus  farm,  and  for  no 
other  object  or  benefit,  and  without  any  understanding^,  ex- 
press or  implied,  with  the    plaintiff.     The  deed  was  dated" 
1st  of  Mai/,  1813,  but  executed  the  28th  of  June;  that  to 
make  up  500  dollars  to  be  paid  to  Elmendorf,  the  defendant' 
borrowed  of  the  plaintiff  90  dollars,  which  was  not  under- 
stood to  be  any  part  of  the  purchase  money,  or  to  give  the 
plaintiff  any  interest  in  the  purchase,  which  was  made  solely  ' 
for  the  defendant's  benefit,  and  without  any  trust,  expressed 
or  implied,  whatever.    For  the  residue  of  the  purchase  mon- 
ey, he   executed  a  mortgage  to  Elmendorf,  which  had  been 
paid  off.     That  the  plaintiff  was  insolvent,  and  had  commit- 
ted waste  ovii  the  premises;  that  in  the  fall  of  1813,  thg 
plaintiff  being  desirous  to  have  some  part  of  the  property 
the  defendant  told  him,  if  he  would  pay  100  dollars  monthly 
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he  would  convey  to  him  some  part  of  the  Bogardtts  farm,  in        jgi",  _ 

proportion  to  the  money  paid  ;  but  that  if  the  plain  tifl' failed,  ^_^.^-,^  ..^ 

the  defendant  would  enter  on  the  premises.     That  on  the     Botsj  mu 

30th  of  December,  1813,  the  plaintiff  formally  assigned  to  the 

defendant  the  note  of  E.  Bruyn,   as   an  indemnity  for  the 

waste  committed,  and  for  boards  of  the  defendant,  sold   by 

the  plaintiff,  and  agreed  to  pay  100  dollars  a  month,  and  if 

he  failed  to  do  so,  there  was  to  be  an  end  of  the  business. 

The  defendant  recovered  the  amount  of  the  note  ;  but  the 

plaintiff'  never  paid  a  single  sum  according  to  the  agreement. 

The  assignment  of  the  note  expressed    the   consideration    to 

be  the  amount  of  the  note  paid  by  the  defendant  to  the  plain 

lifT.    That  on  the  31st  of  January,  1814,  he  contracted  t< 

sell  the  whole  property,  on   both  farms,  for  7,000  dollars, 

but  no  conveyance  had  been  executed  ;  and  he  sold  it  in  his 

own  right,  and  for  his  own  use,  without  any  reference  to  the 

plaintiff,  or  any  agreement  with  him. 

*The  material  parts  of  the  evidence  are  stated  in  the  judg-       [  *  408  ] 
ment  of  the  Court. 

R.  Tillotson,  for  the  plaintiff. 

Sudam,  contra. 

,  Tift:  Chancellor.  The  bill  proceeds  on  the  assumed 
fact  that  the  defendant  purchased  the  Bogardus  farm,  and 
the  Elmendorf  lot,  as  trustee  for  the  plaintiff,  and  took  the 
deeds  in  his  own  name,  by  agreement  between  them,  for  his 
better  security  and  indemnity,  as  he  was  obhged  to  advance, 
or  become  bound  for,  nearly  the  whole  of  the  consideration 
money.  The  defendant  is,  therefore,  called  on,  as  trustee, 
to  account  for  the  proceeds  of  the  subsequent  sale  of  the 
lands,  after  being  credited  for  the  advances  which  he  has 
been  obliged  to  make,  together  with  a  reasonable  allowance 
for  his  services  as  the  plaintiff's  agent. 

But  as  the  defendant  purchased,  at  public  auction,  what 
IS  called  the  Bogardus  farm,  and  took  the  deed  in  his  own 
name,  and  paid  his  own  money ;  and  as  he  purchased,  at 
private  sale,  the  Elmendorf  lot,  and  paid  part  of  the  pur- 
chase money,  principally  with  his  own  funds,  and  gave  his 
bond  and  mortgage  for  the  residue  ;  and  as  both  these  pur- 
chases were  made  with  the  knowledge  and  assent  of  the 
plaintiff,  it  will  be  somewhat  difficult  to  raise  a  trust  in  favor 
of  the  plaintiff  without  violating  the  statute  of  frauds.  The 
statute  (sess.  10.  c.  44.  sec.  12,  13.)  declares,  "  That  all 
declarations,  or  creations  of  trusts  or  confidences  of  any 
lands,  &,c.,  shall  be  manifested  and  proved  by  some  writing 
signed  by  the  party,  who  is,  or  shall  be,  by  law,  enabled  to 
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1517.  declare  such  trust,  or  else  they  s'lall  be  utterly  void."    The 

>_»-N,-^_^  statute,  however,  excepts  the  c&se  v/here  "  any  conveyance 

BoTSFCRD  shall  be  made  of  any  lands,  &c.,  by  which  a  trust,,  or  conh- 

By^jjj  dence  shall  arise  or  result,  by  implication  or  construction  of 

■  law." 

[  *  409  ]  *It  is  well  settled,  that  such  a  resulting  trust  may  be  estab- 

A    resulting  lished  by  parol  proof.     This  poiiit  was  fully  considered  in 

prwe-dT/  pa-  Boijd  V.  M Lean.     (2  Johns.   Ch.   Rep.    582.)     The  only 

'■"'•  real  doubt  or  controversy,  in  this  case,  is,  whether  the  facts 

If   A    pur-  make  out  a  resulting  trust  under  the  statute.     If ^.pur- 

wifh^hk^^own  chases  an  estate  with  his  own  money,  and  takes  the  deed  in 

money,      and  the  name  of  B.,  a  trust  results  to  A.,  because  lie  paidithe 

In  thi  'name'^of  «ioney.     The  whole  foundation  of  the  trust  is  the  payment 

S.,  a  trust  re-  of  the  money,  and  that  must  be  clearly  proved.     {Willia:\ 

'"'^'^    ■  Willis,  2  Atk.  71.)     If,  therefore,  the  party  who  sets  una 

Uutiiaparty  ,  .  /  i*  i  «j. » 

who  sets  up  a  resultmg  trust  made  no  payment,  he  cannot  be  permitted  to 
resulting  trust  ghow,  by  parol  proof,  that  the  purchase  was  made  for  bis 
money,  he  can"  benefit,  Or  on  his  account.  This  would  be  to  overturn  the 
""'o/''"'*'  ^J  statute  of  frauds  ;  and  so  it  was  ruled  by  Lord  Keeper  Henky, 
that  the  pur-  in  the  case  of  Bartlett  v.  Pickersgill.  (4  EaM,  577.  nott 
hUblnefii    ^"'  ■^"S"^^*  "•  More,  7  Cranck,  176.) 

The  plaintiff  does  not  pretend,  in  this  case,  to  have  paid 
any  part  of  the  consideration,  for  the  purchase  by  the  de 
fendant,  at  auction,  of  the  Bogarc^us  farm.  The  defendant 
purchased  that  farm  for  930  dollars,  and  paid  the  money 
himself,  without  any  advance  from  the  plaintiff.  There  is 
then  no  pretext  for  setting  up  a  resulting  trust  here,  and  an 
parol  proof,  for  that  purpose,  is  inadmissible.  The  convey- 
ance by  Bogardus,  the  mortgagee,  and  the  payment  of  the 
purchase  money  by  the  defendant,  completed  the  contract; 
and  no  parol  proof  of  parol  declarations,  inconsistent  with  the 
deed,  can  be  received.  To  admit  it,  would  be  repeaflilig  the 
statute  of  frauds,  and  would  endanger  the  security  of  real 
property  resting  on  title  by  deed.  Nor  would  a  subsequent 
advance  of  money  to  the  purchaser,  after  the  purchase  is 
thus  complete  and  ended,  alter  the  case.  It  might  be  evi- 
dence of  a  new  loan,  or  be  the  ground  of  some  new  agree- 
ment, but  it  would  not  attach,  by  relation,  a  trust  to  the 
original  purchase  ;  for  the  trust  arises  out  of  the  circumstance 
that  the  moneys  of  the  real,  and  not  of  the  nominal  pur- 
[*410]  chaser,  formed,  at  the  *time,  the  consideration  of  that  pur- 
■     chase,  and  became  converted  into  the  land. 

The  only  money  that  the  plaintiff  alleges  he  advanced 
was  90  dollars,  at  the  time  of  the  purchase  of  the  Elme'ttdorJ 
lot,  and  this,  he  says,  was  pavt  of  the  500  dollars  paid  by 
the  defendant  on  receiving  the  conveyance.  It  is  not  pre- 
tended, that  any  further  payment  was  made  by  the  plaintiff 
at  the  time  of  the  purchase,  though  it  is  alleged,  that  some 
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lime  afterwards,  he  assigned  over  to  the  defendan*  the  note        1817. 
oi  Edmund  Bruyn,  in  furtherance  of  the  same  object.  v_*-n^-.»-' 

t>i    A  doubt  has  been  suggested  in  the  books,  whether  a  re-     Botsfoko 
suiting  trust  can  be  sustained,  where  only  a  part  of  the  con-        -a^ks. 
sidEration  was  paid  by  the  party  claiming  to  be  cestui  que 
trust.    Lord  Hardwicke  held  that  it  could  not,  according  to 
the  case  of  Crop  v.  Norton.     (2  Atk.  74.     9  Mod.  233.) 
He  there  said,  that  where  the  purchase  money  was  paid  by 
one,, and  the  conveyance  taken  in  the  name  of  another,  there 
was  a  resulting  trust  for  the  person  who  paid  the  money, 
but  that  this  was  where  "  the  whole  purchase  money  "  was 
paid  -by  one  person ;  and  that  he  never  knew  it  to  be  so, 
iwhere  the  consideration  moved  from  several  persons.     He, 
i  iccordingly,  held,  that  as  only  part  of  the  consideration,  in 
that  case,  moved  from  N.,  there  was  no  resulting  trust  in 
him.    I  doubt  whether  this  case  is  to   be   understood    to 
apply ;  and  it  cannot  be  received  as  correct,  where  only  a 
single  individual  claims  the  benefit  of  the  trust ;  for  the  cases 
recognize  the  trust  where,  the  money  of  ^.  formed  only  a  jjttr^     if   a.    pay 
of  the  consideration  of  the  land  purchased  in  the  name  of  p^^^ij^'/J^''" 
uB.    The  land,  in   such  case,  is  to  be  charged  pro  tanto.  money,  and  ihe 
sThis  seems  to  be  the  language  of  the  case  of  Ryal  v.  Pt-yal,  iJameofB.  the 
[I,  Atk.  59.     Amb.  413.)  and  of  Bartlet  v.  PickersgiJl,  al-  land    win '  be 
ready  referred  to.  So,  also,  in  Lane  v.  Dighton,  {Amb.  409.)  thrmoneytd- 
only  part  of  the  consideration  of  the  purchase  arose  from  vaiiced  by  a., 
J  trust  moneys,  and  yet  the  decree  followed  the  money  into  P™ '""'"• 
(•the  land.     This  is  the  most  reasonable  Application  of  the       [  *  411  ] 
;,rulti ;  and,  in  the   late  case  of  Wray  v.   Steele,  (2  Ves.  8^ 
i  Beame,  388.)  the  vice  chancellor  held,  that  there  might  be 
a,f6sulting  trust  by  a  joint  advance,  by  two  or  more,  upon  a 
ipurohase  in  the  name  of  one,  and  that  there  was  no  reason 
lor  confining  the  advance  to  a  single  individual,  to  consti- 
tute a  resulting  trust.     He  did  not  believe  that  Lord  Hard- 
picke  ever  used  the  dictum  imputed  to  him  in  Crop  v.  Norton 
We  will  now  examine  the  proof  of  the  payments  charged 
to  have  been  made  by  the  plaintiff. 

The, defendant,  in  his  answer,  admits  the  loan  of  the  90 
dollars,  to  make  up  the  first  payment  of  the  500  dollars  to 
Elmendorf.  He  says,  it  was  simply  a  loan,  and  not  advanced 
as  a  payment  by  the  plaintiff  of  any  part  of  the  consideration. 
The  plaintiff's  witnesses,  JHixson  and  Couch,  say,  that 
these  80  dollars,  or  90  dollars,  were  advanced  by  the  plain- 
tiiT,  on  account  of  the  purchase  under  the  mortgage  sale: 
one  of  them  says,  he  was  present  at  the  sale  under  the  mort- 
gage, and  that  the  defendant  then  told  him,  that  the  plain- 
tiff had,  on  that  day,  advanced  him  the  80  dollars  on  account 
of  the  purchase.  It  will  be  recollected,  that  this  sale,  under 
the  mortgage  of  the  Bogardus  farm,  was  on  the  12th  of  May, 
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1817        and  the  purchase  from  Elmendorf,  on  the  28th  of  June,  and 
^«.rf»-^^-^_J   that  the  plaintiff  charges,  and  the  defendant  admits,  that  the 
BoTSFORD     advance  of  the  80  dollars,  or  90  dollars,  was  at  the  latte' 
BcRK.       purchase.     None  is    pretended  to  have  been  made  at  th(; 
former  purchase,  and  yet  these  witnesses  fix,  with  so  much 
precision,  the  advance  at  that  time.     This  is  a  remarkable 
instance  of  the  inaccuracy  and  fallacy  of  parol  testitnony, 
and  shows  the  great  danger  there  is  of  giving  much  latitude 
to  these  implied  trusts,  founded  on  naked  declarations,  in 
opposition  to  the  solemnity  and  certainty  of  written  docu- 
ments. 

Another  witness  (Wm.  Doll)  says,  he  heard  the  defend- 
[*4r3]  ant  acknowledge  the  receipt  of  from  80  to  100  dollars  *from 
the  plaintiff,  "on  account  of  their  contracts."  This  is  too 
loose  and  general  to  be  of  much  weight.  Henry  Vpham  is 
the  only  witness  who  directly  supports  the  allegation  in 
the  bill.  He  says  the  defendant  told  him,  in  the  autumn  of 
1803,  that  "  he  had  received  80  dollars  of  the  plaintiff, 
toviards  purchasing  the  Elmendorf  lot."  Here  is  an  inaccu- 
racy in  this  witness;  for  both  parties  admit,  that  the  sum 
advanced  in  aid  of  that  purchase  was  90  dollars :  but  the 
question  still  arises.  Was  the  money  advanced  as  a  loan  to 
the  defendant,  or  as  a  payment,  pro  tanto,  by  the  plaintiff  to 
the  vendor  ?  The  testimony  vrhich  I  have  stated  as  to  this 
point  (and  it  is  all  there  is)  is  extremely  imperfect.  There 
was,  no  doubt,  an  advance  by  the  plaintiff  of  90  dollars,  at 
the  time  of  the  purchase  of  the  Elmendorf  \ol,  but  whether 
it  was  advanced  to  accommodate  the  defendant,  or  as  pay- 
ment of  so  much  by  the  plaintiff  to  the  vendor,  through  the 
agency  of  the  defendant,  is  a  point  not  clearly  ascertained 
All  the  proof  seems  to  consist  of  confessions  of  the  defend- 
ant ;  yet  those  confessions  will,  most  of  them,  apply  as  well 
to  the  pretence  on  one  side  as  on  the  other.  He  received 
90  dollars  of  the  plaintiff  towards  paying  for  the  ElmendorJ 
lot ;  but  it  is  still  uncertain  whether  it  was  considered  as  an 
advance  by  the  plaintiff  towards  the  purchase,  on  his  own, 
or  on  the  defendant's  account.  It  is  dangerous  to  trust  to 
such  inaccurate  witnesses  as  those  who  testify  concerning 
this  payment.  The  observation  of  Sir  Wm.  Grant,  (10 
Vesey,  517.)  is  very  applicable  to  this  case,  and  he  was 
speaking  on  a  similar  point.  "  The  witness  swears  to  no 
fact  or  circumstance  capable  of  being  investigated  or  con- 
tradicted, Uut  merely  to  a  naked  declaration  of  the  purchaser, 
admitting  that  the  purchase  was  made  with  the  trust  money. 
That  is,  in  all  cases,  mOst  unsatisfactory  evidence,  on  ac- 
count of  the  facility  with  which  it  may  be  fabricated,  and  the 
impossibility  of  contradicting  it.  Besides,  the  slightest  mis- 
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ialce,  or  failure  *of  recollection,  may  totally  alter  the  effect  of       1817. 
the  declaration."  .-<»-n/-^,»^ 

The  situation  of  the  parties,  at  the  time,  is  sufficient  to  Botsford 
throw  doubt  on  the  suggestion,  that  the  90  dollars  were  ad-  biTkr. 
.  vanced  by  the  plaintiff,  as  part  payment  of  a  purchase  actu- 
ally made  on  his  account.  He  was,  at  the  time,  absolutely 
insolvent,  and  could  not  pay  a  debt  of  50  dollars,  which  he 
owed  to  another  person.  He  had  not  been  able,  a  few  weeks 
before  that  purchase,  to  redeem  a  farm,  with  its  mills,  for 
930  dollars,  but  suffered  the  same  to  be  purchased  by  the 
defendant,  without  any  payment  on  his  part.  The  Elmen- 
dorf  lot  was  then  purchased  for  3,600  dollars,  and  of  which 
sura  500  dollars  were  to  be  paid  immediately-  The  plain- 
tiff was  utterly  unable  to  engage  in  this  purchase.  Is  it 
then  probable  that,  under  all  these  circumstances,  90  dollars 
would  be  seriously  considered,  by  either  party,  as  paid  by 
the  plaintiff  on  his  own  account,  or  that  the  purchase  was 
made  for  his  benefit  ? 

But  the  plaintiff,  on  the  30th  of  December,  1813,  which 

„was  six  months  after  the  purchase  of  the  Elmendorf  lot,  as- 

lisigned  to  the  defendant  a  note  against  Edmund  Bruyn;  and 

•  this  is  put  forward  as  a  payment  of  part  of  the  purchase 

money,  from  which  the  resulting  trust  was  to  arise. 

.u    The  bill  charges,  that  the  note  was  endorsed  to  the  de- 

..fendant,  "  as  a  security  for  the  advances  and  responsibilities 

entered  into  by  the  defendant  for  the  plaintiff;"  and  it  says, 

afterwards,  that  it  was  '■  for  the  purpose  of  procuring  a  recon- 

,  veyance  or  assignment  of  the  said  farm,  so  bid  off  at  publit 

auction  by  the  defendant,  and  of  the  lot  No.  3,  purchased 

ofElmendorf" 

It  is  not  easy  to  reconcile  these  distinct  reasons,  stated  in 
the  bill,  for  the  assignment  of  the  note ;  but  if  we  adopt 
either  of  them  as  the  true  .reason,  it  does  not  appear  that 
the  note  was  assigned,  truly  and  distinctly,  as  a  part  payment, 
by  the  plaintiff,  of  the  purchase  money  belonging  *to  the       [  *  414  ] 
vendor,  upon  either  of  the  sales.     The  note  affords  no  ground     Payment  of 
for  a  resulting  trust  springing  out  of  the  purchase  of  either  p,l^ciias^    haa 
farm  by  the  defendant,  because  such  a  trust  arises  only  from  boencompieiei, 
the  payment,  originally,  of  the  purchase  money,  (or,  at  least,  a  resuUin/t  "ist.* 
part  of  it,)  by  the  party  setting  up  the  trust.     The  assign- 
ment of  this  note  was  an  after  thought  and  transaction  ;  and, 
according  to  the  latter  reason  mentioned  in  the  bill,  it  was 
made  for  the  purpose  of  procuring  a  reconveyance,  a  matter 
entirely  distinct  from  the  trust  we  are  considering.     The 
answer  of  the  defendant  puts  the  assignment  of  the  note  on 
other  ground.     It  was  made  "  as  an  indemnity  for  the  waste 
committed  on  the  property  by  the  plaintiff,  and  for  the  boards 
belonging  to  the  defendant,  (which  had  been  sold  by  the 
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1817.  plaintiff,)  and  in  order  to  induce  the  defendant  to  give  to 
^^-^^-^.^  the  plaintiff  the  only  opportunity  he  required  of  making 
BoTsFORD     some  payment,  so  as  to  induce  the  defendant  voluntarily  to 

Burr        convey  to  him  some  part  of  the  tract  purcha&td  under  the 
mortgage  sale." 

The  plaintiff's  witnesses  who  speak  of  this  note,  give  a  differ- 
ent reason  for  the  assignment,  and  one  not  exactly  consist- 
ent with  the  allegations  of  either  party.  Hixson  says,  it  was 
assigned  "on  account  of  moneys  advanced  by  the  defendant 
for  the  plaintiff,  on  the  purchase  of  both  the  farms."  It 
does  not  appear  how  the  witness  came  to  the  knowledge  of 
this  fact ;  and,  considering  his  great  inaccuracy  on  another 
point,  as  I  have  already  shown,  we  cannot  place  much  reli- 
ance upon  the  correctness  of  this  assertion,  unaccompanied 
with  any  reason  or  authority  for  making  it.  But  assuming 
the  fact  as  stated,  (and  we  may  do  it  with  the  more  safety, 
since  Upham,  another  witness,  testifies  to  the  same  fact,  as 
coming  to  him  from  the  repeated  acknowledgments  of  the 
defendant,)  the  assignment  of  the  note,  even  for  such  a  pur- 
pose, cannot  raise  a  trust  out  of  either  of  the  conveyances 
to  the  defendant.  The  trust  must  have  been  coeval  with 
[*415]  the  deeds,  or  it  *cannot  exist  at  all.  After  a  party  has  made 
a  purchase  with  his  own  moneys  or  credit,  a  subsequent 
tender,  or  even  reimbursement,  may  be  evidence  of  some 
other  contract,  or  the  ground  for  some  other  relief;  but  it 
cannot,  by  any  retrospective  effect,  produce  the  trust  of 
which  we  are  speaking.  There  never  was  an  instance  of 
such  a  trust  so  created,  and  there  never  ought  to  be,  for  it 
would  destroy  all  the  certainty  and  security  of  conveyances 
of  real  estate.  The  resulting  trust,  not  within  the  statute  of 
frauds,  and  which  may  be  shown  without  writing,  is  when 
the  purchase  is  made  with  the  proper  moneys  of  the  cestui  que. 
trust,  and  the  deed  not  taken  in  his  name.  The  trust  re- 
sults from  the  original  transaction,  at  the  time  it  takes 
place,  and  at  no  other  time ;  and  it  is  founded  oh  the 
actual  payment  of  money,  and  on  no  other  ground.  It  can- 
not be  mingled  or  confounded  with  any  subsequent  dealings 
whatever.  They  are  to  be  governed  by  different  principles, 
and  the  doctrine  of  a  resulting  trust  would  be  mischievous 
and  dangerous,  if  we  once  departed  from  the  simplicity  of 
this  rule.  It  is  a  very  questionable  doctrine,  in  the  view  of 
policy,  even  under  this  limitation  ;  and  it  has  been  admitted 
with  great  caution,  as  is  manifest  from  the  cases  which  were 
reviewed  in  Boyd  v.  M'Lean. 

But  there  is  an  objection  to  the  parol  proof,  in  respect  to 
the  assignment  of  the  note.  It  was  assigned  to  the  defend- 
ant by  a  very  formal  instrument  under  seal,  and,  as  the  in- 
strument stated,  "  in  consideration  of  the  said  sum  of  money 
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now  due  on  said  note,  and  to  him  in  hand  paid  by  the  de-        1817. 
fendant."     The  parties  were  concluded  by  this  deed  from  v_^— s,-^.»_^ 
setting  up  a  different  consideration,  except  upon  the  allega-     Botsfokp 
tion  of  fraud,  mistake,  or  surprise,     (^l  Johns.  Ch.  Rep.  429.)        bJ^kr. 
On  no  other  ground  can  a  deed  be  contradicted  by  parol 
proof.     We  must  take  the  consideration  to  be  v/hat  it  is 
stated  to  be  in  the  assignment,  except  so  far  as  the  defend- 
ant has  admitted,  in  his  answer,  a  diiTerent  consideration ; 
and  that  admission  in  this' case,  even  if  we  *join  with  it  the       [  *  416  ] 
admission  of  the  plaintiff,  is  of  no  use  as  to  the  charge  of  a 
resulting  trust. 

We  are,  then,  brought  to  this  conclusion,  that  the  defend- 
ant was  not,  in  any  respect,  a  trustee  to  the  plaintiff  in  the 
purchase  of  the  Bogardus  farm  ;  and  that  he  was  not  a  trustee 
in  the  purchase  of  the  Elmendorf  ]ot,  unless  in  a  very  small 
degree,  or  in  the  ratio  that  90  dollars  bear  to  3,600.  If  the 
payment  of  part  of  the  consideration  raises  a  trust,  it  cer- 
tainly cannot  raise  it  beyond  the  proportion  of  the  money 
paid.  It  can  only  be  a  charge,  as  one  of  the  cases  expresses 
it,  ^ro  tanto ;  and  in  this  case  the  trust,  even  if  admitted,  is 
to  so  inconsiderable  an  amount  as  not  to  be  viforth  contend- 
ing for.  The  difference  between  the  90  dollars,  with  inter- 
est, considered  as  a  loan,  and  a  ratable  proportion  of  the 
price  for  which  the  Elmendorf  lot  was  sold  by  the  defendant, 
is  very  immaterial.  But  if  the  plaintiff  is  entitled  to  pursue 
that  sum  into  the  land,  the  smallness  of  the  demand  will  not 
be  an  obstacle.  The  proof  of  the  payment  of  the  90  dollars 
by  the  plaintiff,  as  a  part  of  the  purchase  money,  is  not, 
however,  satisfactory ;  and  if  it  was,  there  is  evidence  that 
the  plaintiff  afterwards  discharged  the  trust.  It  is  well  set-  Parol  evidenca 
tied  that  parol  evidence  is  admissible  to  rebut  a  resulting  rebur'a^'re'^att' 
'rust.  If  the  plaintiff,  by  his  bill,  sets  up  an  equity  founded  mg  trust. 
on  parol  proof,  it  may  be  rebutted,  put  down,  or  discharged, 
by  parol  proof.  ( Walker  v.  Walker,  2  Atk.  98.  Lake  v. 
Lake,  Amb.  126.  Roe  v.  Popham,  Doug.  24.)  There  may  a  written  a- 
be  a  parol  waiver  even  of  a  written  agreement.  (P7-ice  v.  fe^^w^ved^by 
Dyer,  17  Ves.  356.)  Now,  in  this  case,  it  is  in  proof,  that  parol. 
after  the  sale  of  the  Elmendorf  lot  by  the  defendant,  the 
plaintiff  disclaimed  any  right  or  title  to  it.  He  declared 
to  Wm.  Tremper,  "  that  the  defendant  had  sold  the  land 
to  Hendrickson  and  others,  and  made  something  by  it. 
That  the  whole  was  the  defendant's,  and  he  had  nothing  to 
do  with  it.  That  he  had  failed  in  every  one  of  his  con- 
tracts with  the  defendant ;  and  that  he  had  no  interest  in 
either  of  the  said  *tracts  of  land.  That  the  defendant  did  [*417] 
with  it  as  he  pleased,  and  that  he  had  no  claim  on  the  de- 
fendant, unless  the  defendant  chose  to  give  him  something. '- 
I  am,  accordingly,  of  opinion,  that  the  plaintiff  has  failed 
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1817.  in  charging  the  defendant  as  a  trustee,  in  the  purchase  of 
either  of  the  tracts  of  land  mentioned  in  the  bill.  The  de- 
fendant is,  therefore,  bound  to  account  for  the  90  dollars, 
with  interest,  and  for  the  amount  of  the  note  assigned  to 
him,  with  interest.  This  is  what  he  offered  to  do  by  his 
answer.  But  he  claims  likewise  the  benefit  of  the  consider- 
ation, for  which  he  admits  the  note  to  have  been  assigned, 
and  which  was  for  waste  committed  on  the  lands  between 
the  time  of  the  purchase  by  the  defendant  and  the  assign- 
ment of  the  note,  and  for  boards  of  the  defendant's  which 
the  plaintiff  sold.  It  appears,  also,  by  the  testimony  of  two 
of  the  witnesses,  {Hexson  and  Upham,)  that  after  the  pur- 
chase of  the  Elmendorf  lot  by  the  defendant,  and  before  the 
sale  by  him,  the  plaintiff  had  made  beneficial  improvements 
upon  it;  and  as  it  appears  that  the  plaintiff  was  suffered  to 
continue  in  possession,  under  some  indistinct  encouragement 
held  out  by  the  defendant,  that  he  might  eventually  become 
interested  in  the  lands,  it  is  equitable,  under  all  the  circum- 
stances of  this  case,  that  the  plaintiff  should  have  a  reasona- 
ble allowance  made  him,  for  such  beneficial  and  permanent 
improvements  as"  he  may  have  made  on  the  lands,  between 
the  time  of  the  purchase  and  sale  of  the  defendant,  as  stated 
in  the  pleadings. 

I  shall,  accordingly,  direct  a  reference  to  a  master,  to  take 
and  state  an  account  between  the  parties,  upon  the  following 
principles,  viz.  That  he  compute  the  amount  of  the  loan, 
of  90  dollars,  and  of  the  note  assigned,  with  interest ;  that 
he  ascertain,  by  proof,  the  damages,  if  any,  arising  from 
waste,  committed  by  the  plaintiff,  or  by  his  direction,  on  any 
part  of  the  lands,  between  the  time  of  the  purchases  and  the 
[*418]  sale  thereof  by  the  defendant;  also  the  *amount  of  boards 
belonging  to  the  defendant  upon  the'  said  lands,  and  sold,  or 
otherwise  converted  by  the  plaintiff;  and  that  he  further 
ascertain  the  value  of  the  beneficial  and  lasting  improvements,, 
if  any,  made  by  the  plaintiff  on  either  of  the  tracts  of  land, 
during  the  period  aforesaid  ;  also,  what  would  be  a  reasona- 
ble allowance  to  the  defendant  for  the  use  and  occupation 
of  the  said  lands  by  the  plaintiff,  during  the  same  period. 
All  further  questions  are  reserved  until  the  coming  in  of  the 
report. 

Decree  accordingly. 
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1817. 

Phillips 

Phillips  against  Thompson.  Thompson. 

K  holder  of  a  note  is  entitled  to  the  benefit  of  a  collateral  securitj  given 
by  the  maker  to  the  endorser,  for  his  indemnity. 

A  security  taken  for  a  specific  purpose  can  be  applied  by  the  holder  to 
that  precise  object  only,  and  no  other. 

B.,  a  maker  of  a  pronaissory  note,  gave  a  judgment  bond  to  the  endorser, 
to  indemnify  hira  against  his  endorseriient.  The  note  was  protested 
for  non-payment,  but  due  notice  was  not  given  to  the  endorser.  He, 
however,  afterwards  assigned  the  judgment  to  the  holder  of  the  note, 
in  consideration  of  being  released  from  all  responsibility  on  his  endorse- 
ment. This  assignment  was  held  to  be  a  waiver  of  want  of  due  notice, 
and  tantamount  to  a  promise  to  pay. 

A  subsequent  mortgagee,  or  judgment  creditor,  has  no  equity  to  allege 
against  such  a  waiver  of  want  of  notice,  in  order  to  avoid  the  judgment 
so  given  for  the  indemnity  of  the  endorser. 

THE  bill  stated  that  David  Reed,  being  indebted  to  the  Apni  3d 
plaintiff,  assigned  to  him,  on  the  12th  of  March,  1814,  as 
security  for  the  debt,  a  bond  and  mortgage  of  O.  W.  Van 
Tuyl,  to  Reed,  dated  the  1st  of  January,  1813,  for  1,000 
dollars.  That  when  the  plaintiff  took  the  assignment,  he 
supposed  the  premises  free  from  all  encumbrances.  That 
he  had  since  discovered  that  Reed  gave  a  judgment  bond 
*(on  which  judgment  was  entered  the  2d  of  July,  1812,  in  [  *  419  1 
ine  Supreme  Court,)  for  4,000  dollars,  to  Deforest  and  Os- 
born,  to  indemnify  them  as  endorsers  of  a  note  made  by  him 
for  4,000  dollars,  and  previously  endorsed  by  the  defendant, 
and  delivered  to  Tsaac  Bronson.  That  the  note  was  payable 
at  90  days,  and  was,  several  times,  renewed  with  the  same 
ehdorsements,  until  the  14th  of  January,  1814  ;  and  the  last 
note,  of  that  date,  was  protested  f()r  non-payment,  but  no 
notice  was  given  to  the  endorsers,  Deforest  and  Oshorn,  so 
as  to  charge  them  as  endorsers  ;  and  the  note  was  not  after- 
wards renewed.  That  to  indemnify  the  defendant  against 
his  endorsement  on  the  note,  and  for  other  responsibiUties, 
D.  Reed  and  Henry  Reed  gave  a  judgment  bond  to  him  for 
4,.500  dollars,  on  which  a  judgment  was  entered  up  on  the 
19th  oi  March,  1814,  and  on  which  the  defendant  had  taken 
out  execution,  and  raised  3,000  dollars  out  of  the  personal 
estate  of  D.  R.  and  H.  R.,  and  had  also  levied  on  their 
lands  to  a  large  amount.  That  Deforest  and  Oshorn  as- 
signed the  judgment  of  D.  Reed  to  Bronson,  who  has  as- 
signed it  to  the  defendant,  though  Deforest  and  Oshorn 
Knew  that  they  were  not  liable  as  endorsers,  and  that  the 
judgment  was  given  solely  for  their  indemnity  as  endorsers. 
That  the  defendant  had  also   taken  out  execution  on  this 
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1817.      judgment,  which  had  been  levied  on   the  property  mon. 
•^-^-N^-*._^  gaged,  and  assigned  to  the  plaintiffs,  which  was  advertised 

Phillips       for  sale. 

Thompson.  The  bill  prayed  for  a  perpetual  injunction  against  sellipg 
the  mortgaged  premises ;  and  that  the  defendant  cause  sat- 
isfaction to  be  entered  on  the  judgment,  or  that  he  release 
the  lien,  &c. 

The  defendant,  in  his  answer,  alleged,  that  Bronson  made 
it  a  condition  of  his  loan  of  the  4,000  dollars  to  D.  R.  that 
a  judgment  bond  should  be  given  by  him  to  D.  and  O.  for 
their  indemnity,  and  his,  B.'s,  security  ;  and  that  D.  and  0. 
were  to  hold  the  judgment,  in  trust,  for  Bronson.  That 
[  *  420  ]  they  *acted  as  agents  of  D.  R.,  and  as  trustees  of  B.,  in 
renewing  the  notes  and  endorsements,  &c.  That  D.  and 
O.  considered  themselves  responsible  as  endorsers,  and 
assigned  the  judgment  to  B.,  in  consideration  of  his  releas- 
ing them  from  their  liabihty  as  endorsers  of  the  note. 

Deforest,  who  was  a  witness,  denied  any  notice  of  the 
protest  of  the  note,  and  said,  that  being  repeatedly  applied 
to,  and  threatened  with  a  suit,  they,  D.  and  O.,  offered  to 
assign  the  judgment  to  B.,  on  being  released  as  endorsers, 
which  was  done. 

Bronson,  a  witness,  stated,  that  the  defendant  had  paid 
to  him  the  amount  of  the  notes  endorsed,  except  about  500 
dollars,  and  had,  on  the  1st  of  August,  1814,  given  the  wit- 
ness a  judgment  bond  for  4,044  dollars  and  37  cents,  as  se- 
curity, on  which  judgment  was  entered  up,  and  held  as  se- 
curity for  the  balance ;  and  that  he  assigned  the  judgment 
against  D.  Reed  to  the  defendant,  on  the  8th  of  Septemhet, 
1814,  in  consideration  of  his  having  assumed  and  secured 
the  note  of  D.  R.,  as  above  stated. 

Riggs,  for  the  plaintiff. 

Slosson,  and  Sedgwick,  for  the  defendant. 

April  3d.  The  Chancellor.     There  are  two   points  to  be  consid- 

ered in  this  case  : — 

1.  Whether  the  judgment  assigned  to  the  defendant  was, 
at  the  time,  a  valid  and  subsisting  judgment,  which  he  was 
entitled,  in  equity,  to  enforce.     And,  if  so,  then, 

2.  To  what  extent  was  he  entitled  to  use  it,  and  how  far 
is  it  to  be  considered  as  satisfied  by  sales  under  it. 

1.  The  judgment  was  given,  as  Deforest  states,  for  the 
indemnity  of  Deforest  and  Osborn,  as  endorsers  for  David 
Reed,  on  a  note  for  4,000  dollars,  given  by  him  to  Isaac 
[*  421  ]  Bronson.  The  note  was  repeatedly  renewed  with  the  *same 
endorsers,  and  the  last  note  on  which  D.  and  O.  were  en 
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dorsers,  was  payable  on,  the  8th  of  January,  1814.  It  was  1817. 
not  paid,  and  due  notice  of  non-payment  was  not  given  to  ■_^— s,,^..^ 
those  endorsers.  This  fact  of  the  want  of  due  notice  from  Phillifs 
the  holder  may  be  taken  as  sufficiently  established.  It  is 
then  contended,  that  D.  and  O.  being  no  longer  responsi- 
ble, the  consideration  of  the  judgment  ceased,  and  it  ought 
not  to  be  deemed  in  force.  But,  in  answer  to  this,  it  is 
said  there  are  circumstances  which  go  to  show  that  Deforest 
and  Osborn  are  not,  in  equity,  entitled  to  set  up  the  want 
of  notice,  even  if  they  were,  in  strictness  of  law,  discharged. 
It  is  to  be  inferred,  that  they  knew  that  the  note  in  question 
could  not  have  been  paid  when  it  fell  due,  because  they  had 
in  their  possession  other  notes  of  Reed,  which  were  intended 
by  him  to  meet  it,  and  which  they  refused  to  endorse,  and 
because  they  had,  all  along,  acted  as  the  agents  of  Reed  in 
the  negotiations  attending  the  renewal  of  all  the  preceding 
notes.  But  whether  they  had  this  knowledge  or  not,  it  was 
not  the  notice  that  the  law  required,  and  they  were  entitled 
to  stand  upon  their  legal  rights.  If,  however,  they  were 
not  duly  fixed  as  endorsers,  yet  D.  and  O.  might,  at  any 
time,  waive  the  want  of  due  notice,  and  take  up  the  note. 
This  every  endorser  may  do,  and  if  he  promises  to  pay  un- 
der a  knowledge  of  the  defect  of  notice,  he  is  still  bound. 
D.  and  O.  did  not  pay,  or  promise  to  pay ;  but  they  did 
what  was  tantamount.  With  the  knowledge  of  the  protest 
of  the  note,  and  of  the  want  of  notice,  and  after  they  had 
considered  themselves  exonerated,  on  strict  legal  grounds, 
as  endorsers,  they  assigned  to  Branson,  the  holder  of  the 
protested  note,  the  judgment  given  to  them  for  their  indem- 
nity as  endorsers,  and  they  assigned  it,  as  they  state,  in  their 
assignment,  "in  consideration  of  being  released  from  their 
endorsement  of  the  said  note."  This  was,  in  effect,  a  waiver 
of  the  *want  of  notice,  and  an  admission  that  they  were  L  *  ^^^  J 
liable  as  endorsers.  It  is  so  reasonable,  under  the  circum- 
stances of  this  case,  that  the  holder  should  not  be  deprived 
of  the  security  resulting  from  their  endorsement,  and  the 
judgment  given  to  support  it,  that  I  feel  inclined  to  consider 
the  fact  of  the  assignment  as  evidence  of  a  promise  to  pay, 
and  a  promise  fulfilled  by  means  of  the  assignment.  None 
of  the  parties  to  the  note  or  the  judgment  can  object  that  the 
judgment  is  made  to  answer  for  the  payment  of  the  note 
which  Reed  gave,  and  D.  and  O.  endorsed.  In  the  case  of 
Mnure  v.  Harrison,  (1  Eg.  Cos.  Abr.  93.  K.  5.)  and  which 
was  cited  in  1  Johns.  Ch.  Cos.  129.,  a  bond  creditor  was  held 
entitled  to  the  benefit  of  any  collateral  security  given  by  the 
principal  debtor  to  the  person  who  became  his  surety  to  the 
creditor.  It  is  extremely  just  that  the  judgment  here  should 
be  so  applied  :  the  act  was  not  done  in  fraud  of  the  pJaintifT; 
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1817.       ^n^  he  has  no  equity  to  set  up  against  any  waiver  by  these 

^_^-N,^->_y  endorsers  of  the  want  of  notice.     They  had  a  right  to  paj 

Phillifs     the  note  and  resort  to  the  judgment  for  their  indemnity. 

THOMrsoN     They  had  an  equal  right  to  assign  the  judgment  to  the  holder 

and  obtain  their  discharge  in  that  way,  if  they  thought  proper. 

They  were  dealing  with  their  own  rights,  and  the  plaintiff 

has  no  ground  to  complain  of  the  transaction. 

I  have  not  placed  any  rehance  on  the  trust  set  up  by  the 
defendant,  though  Branson  may  have  considered  the  judg- 
ment taken  by  D.  and  O.  as  taken  for  his  benefit,  yet  he 
admits  there  was  no  agreement  between  him  and  them  on 
the  subject,  and  D.  states,  expressly,  that  the  judgment  bond 
was  taken  on  the  account,  exclusively,  of  D.  and  O.  as  en- 
dorsers, and  for  their  indemnity.  The  bond  and  warrant 
speak  that  language,  and  no  other ;  and  I  doubt  very  much 
whether  parol  evidence  is  alone  sufficient  to  raise  a  trust,  in 
opposition  to  the  language  of  the  instrument.  {Fordyce  \. 
[  *  423  ]  Willis,  3  Bro.  Ch.  Cas.  577.)  *There  is,  indeed,  an  equiv- 
ocal expression  in  the  assignment,  which  might  afford  color 
for  the  inference  of  such  a  trust,  but  that  is  not  sufficient 
when  we  consider  the. positive  testimony  of  D.,  and  the  ad- 
mission that  D.  and  O.  made  no  such  agreement  when  they 
took  the  bond.  They  took  it  on  their  own  account,  with- 
out any  intention  or  knowledge  of  being  trustees. 

2.  The  next  point  respects  the  use  which  the  defendant 
is  entitled  to  make  of  that  judgment. 

It  was  given  for  a  specific  purpose,  and  to  that  purpose, 
exclusively,  it  ought  to  be  applied.  It  is  held  only  to  se- 
cure the  payment  of  the  note  which  fell  due  on  the  8th  ol 
January,  1814.  The  defendant  admits,  that  there  have 
been  large  sales  ~of  the  property  of  X).  Reed  under  that  judg- 
ment, and  under  a  subsequent  judgment  of  the  defendant 
against  D.  and  H.  Reed,  and  which  last  judgment  was  given 
to  cover  all  the  extensive  responsibilities  of  the  defendant. 
The  sales,  by  virtue  of  the  executions  under  both  judgments, 
were  made  on  the  25th  of  November,  1814,  and  the  defend- 
ant, in  his  further  answer,  admits,  that  the  sales  which  took 
place  at  that  time,  were  under  both  judgments,  and  that  the 
money  raised  amounted  to  2,434  dollars.  The  sales  were 
under  both  judgments  indiscriminately  ;  but  as  the  judgment 
assigned  to  the  defendant  was  the  elder  judgment,  andgiven 
for  a'  specific  object,  he  ought  to  have  applied  the  moneys  so 
raised  to  the  discharge  of  that  judgment.  If  he  were  to  be 
permitted  to  sell  under  both  judgments,  without  discrimination, 
and  then  to  apply  the  proceeids  to  his  responsibilities  at  large, 
the  elder  judgment  might  be  diverted  to  purposes  for- 
eign from  its  object,  and  be  made  a  inask  to  cover  claims, 
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over  which  an  intervening  encumbrance  has  a  preference.        1817. 
The  fair  and  just  rule,  in   this  case,   will  be,  to  satisfy  the  v_i*— s,,-^.^ 
judgments  out  of  the  proceeds  of  the  joint  sale,  according  to      Phillips 
the  order  of  priority,  and  then  each  encumbrance  *will  have    xhomison. 
its  due  force  and  effect.     The  defendant  has  raised,  under 
the  first  judgment,  2,4.34  dollars,  provided  all  the  moneys, 
raised  by  the  indiscriminate  sales  under  both  judgments,  be 
applied  to  that  judgment.     Whether  the  moneys  have  been 
to  credited  or  not,  they  ought  to  be,  and  the  judgment  as- 
isigned  be  held  to  answer  only  for  the  residue  of  the  4,000 
dollars  with  interest,  after  crediting  the  2,434  dollars,  from 
ihe  time  of  the  sale.     I  do  not  perceive  the  propriety  of  go- 
ing further,  or  of  interfering  with   the  moneys  previously 
raised  under  the  second  judgment,  or  of  requiring  the  note 
(0  be  actually  paid  up  by  the  defendant,  before  he  collects 
the  amount  of  it.     The  judgment  was  taken  by  Branson,  and 
assigned  by  him  to  the  defendant,  as  a  satisfaction  of  the 
note  which  the  defendant,  as  prior  endorser,  took  up,  and 
the  defendant  gave  a  judgment  bond    to  Branson  for  the 
whole  amount  of  it. 

Whether  there  will  be  any  property  left  to  satisfy  the  plain- 
tiff's mortgage  after  the  residue  of  the  debt  due  to  the  de- 
fendant is  raised,  cannot  be  known.  The  defendant,  how- 
ever, is  entitled  to  go  on  and  raise  it ;  and  I  shall,  accord- 
ingly, dissolve  the  injunction,  so  far  as  to  allow  the  defend- 
ant to  collect  the  balance  due  him,  as  aforesaid,  un.ess  the 
plaintiff  shall  elect  to  pay  that  balance,  and  take  an  assign- 
ment of  the  judgment. 

Decree  accordi:igly. 
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•1817. 

Brown 

RicKETTs.  *Brown  against  Ricketts  and  others. 

,  itcfei-red  to,  0  Johns.  Cli.  80.] 

Copies  of  affidavits  to  support  a.special  motioii  or  petition,  must  be  serted 
on  the  solicitor  of  tiie  opposite  party,  with  notice  of  tlie  motion. 

Leave  to  withdraw  the  replication,  for  the  purpose  of  excepting  to  tlia 
answer,  is  not  allowed,  unless  for  special  cau.se  clearly  shown,  and  sat- 
isfactorily accounting  for  the  neglect  of  the  plaintiff.  Where  three 
months  had  elapsed  from  the  time  of  filing  the  answer,  and  no  good 
cause  shown  for  the  delay,  the  application  was  refused. 

But  if  the  plaintiff  wishes  to  withdraw  the  replication,  merely  for  the  pur- 
pose of  setting  the  cause  down  for  a  hearing  on  the  bill  and  answer,  it 
seems  the  motion  will  be  granted. 

A  replication  cannot  be  withdrawn  for  the  purpose  of  amending  the  bill, 
unless  the  plaintiff  shows  the  materiality  of  the  amendments,  and  why 
the  matter  proposed  to  be  introduced  as  amendment,  was  not  before 
stated  in  the  bill. 

April  9th.  BILL  for  a  legacy,  filed  the  3d  of  October  last.  The  de- 
fendants put  in  their  answer  the  13th  of  December,  and 
the  plaintiff  filed  his  replication  the  4th  of  January  last. 
The  plaintiff  now  presented  a  petition  for  leave  to  withdraw 
the  replication,  to  enable  him  to  except  to  the  answer,  and 
to  amend  his  bill. 

The  petition  was  not  sworn  to;  a  copy  of  it,  with  notice 
of  the  motion,  was  duly  served  on  the  solicitor  of  the  de- 
fendants. 

An  affidavit  of  the  plaintiff's  solicitor,  made  since  the 
service  of  the  notice  of  the  motion,  a  copy  of  which  had 
not  been  served  on  the  defendants'  solicitor,  was  produced, 
stating,  that  the  replication  was  filed  through  misapprehen- 
sion, on  the  ground  that  the  answer  was  sufficient,  arising; 
from  his  perusal  of  an  imperfect  and  incorrect  draft  of  the 
bill ;  and  that  he  had  since  discovered  that  the  bill  filed 
charged  the  matters  which  he  supposed  were  omitted,  and 
which  were  not  fully  answered. 

The  affidavit  of  the  defendants'  solicitor  stated,  that  the 

answer  filed  was  a  full  answer  to  the  bill ;  that  since  the 

[*  426  3      *cause  was  at  issue,  no  step  had  been  taken  by  the  plaintiff; 

and  that,  on  the  21st  of  March,  he  entered  rulesjjo  produce 

witnesses,  and  to  show  cause  against  publication. 

Burr,  for  the  plaintiff,  contended,  that  the  bill  on  file  was 
full ;  that  the  only  amendment  desired  was  matter  of  form, 
and  did  not  require  a  further  answer.  That  the  answer  put 
in  was  defective,  in  not  showing  how  the  amount  of  the 
legacies,  acknowledged  to  have  been  received,  had  been  dis- 
po8e4  of,  or  were  now  invested.  That  this  motion  was  » 
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matter  ol  course,  on  payment  of  the  costs  of  the  rule  to  pro-        1317. 
duce  witnesses.     He  cited  1  Harr.  Ch.  Fr.  302.      3   Atk.  v.^„-s^-^ 
565.  579.     Pract.  Reg.  202.  Browm 

V. 
R.1CKKTXS 

Riggs,  contra,  insisted  that  there  ought  .to  have  been  an 
affidavit  of  the  truth  of  the  matters  stated  in  the  petition ; 
that  the  petition  did  not  state  any  mistake  or  inadvertence 
in  filing  the  replication,  nor  wherein  the  answer  was  defec- 
tive ;  and  that  a  replication  ought  not  to  be  withdrawn  for 
the  mere  purpose  of  excepting  to  an  answer.  He  cited 
Cooper's  Eq.  PL  328.  1  Harr.  Ch.  Pr.  426.  3  Atk.  565. 
Wyatfs  Pr.  Reg.  376. 

The  Chancellor.     The  petition  states  two  objects  of      AprU^vn 
the  motion  for  leave  to  withdraw  the  replication  ;  the  one  is, 
to  except  to  the  answer ;  the  other,  to  amend  the  bill. 

As  to  the  first  object ;  the  plaintiff  does  not  state,  in  his 
petition,  wherein  the  answer  is  defective,  nor  why  the  de- 
fects, if  any,  were  not  discovered  before.  It  is  now  upwards 
of  three  months  since  the  replication  was  filed.  There  is, 
indeed,  an  affidavit  presented  on  making  the  motion,  but 
that  affidavit  was  not  served  on  the  opposite  solicitor,  and 
if  notice  of  the  motion  was  requisite  at  all,  (which  is  not  dis- 
puted,) a  copy  of  the  affidavit  on  which  it  was  founded  ought 
equally  to  have  been  served.  The  affidavit  is,  therefore,  not 
regularly  before  me  on  this  motion ;  *an(l  even  if  it  were,  [  *  427  ) 
■the  reason  therein  assigned  for  the  motion  is  not  sufficient. 
The  plaintiff's  solicitor  says,  he  filed  the  replication  through 
misapprehension,  inasmuch  as  he  mistook  an  incorrect  draft 
of  the  bill  for  the  corrected  copy  on  file,  and  that  the  answer, 
though  good  as  to  the  former,  is  not  as  to  the  latter.  Bu* 
this  affidavit  does  not  disclose  wherein,  or  to  what  extent, 
the  answer  is  insufficient,  nor  when  the  variation  between  the 
draft  of  the  bill,  and  the  one  on  file,  was  discovered,  nor  in 
what  that  variation  consists.  The  excuse  itself  is  feeble  and 
imperfect.  The  solicitor  to  the  bill  compares  the  answer 
with  some  defective  draft  of  his  own  bill,  and  now  comes, 
three  months  after  the  cause  is  put  at  issue,  with  such  a  plea 
of  negligence,  and  with  all  this  want  of  precision  and  regu- 
larity in  bringing  forward  the  motion,  for  leave  to  file  excep- 
tions to  the  answer.  This  would  be  granting  an  unreason- 
able indulgence,  and  one  leading  to  vexation  and  delay  in 
the  prosecution  of  a  suit.  It  was  said,  by  Lord  Hardwicke, 
in  Pott  v.  Reynolds,  (3  Atk.  565.)  that  the  Court  rarely  grants 
leave  to  withdraw  the  replication,  unless  there  be  some 
special  cause  shown  to  induce  the  Court  to  grant  this  indul 
gence ;  and  the  books  say,  that  as  the  replication  admits  the 
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1817.       sufficiency  of  the  answer,  it  is  not  usual  for  the  Court  to 
>.a,#-s^-^^  allow  the  plaintiff  to  withdraw  it,  for  the  purpose  of  excepting 
Brown       to  the  answer.     ( Wyatt's  P.  R.  202.     Cooper's  Eq.  PI  328.) 
RicKETTs,     '^^^  reasons  for  such  an  application  should  be  clearly  stated, 
and  be  of  sufficient  import,  and  the   laches  of  the  plaintift" 
fully  accounted  for.     The  rules  of  the  Court  allow  only  three 
weeks  to  except  to  the  answer.     The  policy  of  the  rule  is 
to  make  the  party  vigilant,  and  oblige  him  to  look  early  and 
well  to  the  answer.     If  the  object  of  the  motion  was  only  to 
set  down  the  cause  for  hearing,  on  bill  and  answer,  I  pre- 
sume that  it  would  be  much,  of  course,  according  to  the  late 
case  of  Cowdell  v.  Tatlock,  (3  Vesey  ^  Bcame,  19.) 
[  *  428  ]  *The  other  object  of  the  present  motion  is  to  amend  the 

bill.  The  petition  states,  that  the  bill  is  materially  defec- 
tive ;  but  the  affidavit  of  the  plaintiff's  solicitor  states,  that 
the  bill  fully  charges  the  matters  which  he,  at  first,  thought 
had  been  omitted,  and  the  same  solicitor  now  states,  in  sup- 
port of  his  motion,  that  the  bill  is  full,  and  that  the  only 
amendment  desired  is  one  of  mere  form,  and  requiring^no 
further  answer.  It  will  readily  be  perceived,  that  this  is  not 
sufficient  ground  for  withdrawing  a  replication  several  months 
after  it  has  been  filed.  To  withdraw  the  replication  for  the 
purpose  of  amending  the  bill,  the  plaintiff  must  show  the 
materiality  of  the  amendments,  and  why  the  matter  to  be 
introduced  by  the  amendment  was  not  stated  before,  other- 
wise the  rules  of  the  Court  to  prevent  vexatious  delays  of 
the  plaintiff  would  be  nugatory.  (Longman  v.  Calliford,  3 
Anst.  807.) 

The  motion  is,  accordingly,  denied,  with  costs. 
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1817. 

LOPTOB 

Hamerslt  against  Brown.  johksos. 

ifter  publication  has  passed,  but  the  deposition  taken  not  read,  a  rLOtion 
to  enlarge  the  time  of  publication  will  not  be  granted,  but  on  special 
cause  shown,  and  due  notice  to  the  opposite  party  of  the  motion. 

PETITION  to  enlarge  publication,  for  six  weeks,  to  ex-     >ij3n7  9ih. 
amine  witnesses.     The   petition  admitted  that  publication 
had  passed,  but  an  affidavit  accompanied  the  petition,  that 
the  depositions  taken  had  not  been  read. 

Burr,  for  the  motion. 

The  Chancellor  denied  the  motion,  for  want  of  notice 
to  the  plaintiff's  solicitor.     Such  a  rule,  after  publication 
*has  already  passed,  is  not  to  be  granted  without  due  notice        [  *429^ 
to  the  opposite  party ;  for  it  is  not  a  rule  of  course,  and 
must  be  founded  on  special  circumstances. 

Motion  denied. 


LupTON  and  Pearsall  against  Johnson  and  others. 

A  rule  to  produce  certain  bonds  before  tne  exammer,  for  the  inspection 
of  the  opposite  party,  will  not  be  granted,  where  the  existence  of  one 
of  the  bonds  is  denied,  and  the  other  is  denied  to  have  been  received 
by  the  plaintiff  for  the  purpose  alleged  by  the  defendant ;  but  a  cross 
bill,  or  bill  of  discovery,  is  the  proper  remedy. 

MOTION,  on  the  part  of  the  plaintiffs  to  vacate  an  order      April 9<h. 
obtained  by  default,  requiring  the  plaintiffs  to  produce  cer- 
tain bonds  before  the  examiner,  in  four  days,  for  the  inspec- 
tion of  the  defendants. 

The  default  being  sufficiently  accounted  for,  the  original 
motion  was  opened.- 

J.  L.  Riker,  for  the  defendants,  contended  for  the  pro- 
priety of  the  order,  as  more  simple,  and  less  expensive,  than 
a  cross  bill     That  it  is  a  rule  of  evidence,  at  law  and  in 
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1817.      equity,  that  deeds  in  the  hands  of  the  opposite  party  may  be 
v^^-%^— ^_^  proved  by  parol,  unless  produced  on  notice.      He  cited  13 
LupTos       Vesey,  546.     Hind.  Pr.  54.     Phillips's  Ev.  338.     1  Vesey, 
Johnson.      503.     Amb.241.     I  Turner's  Ch.  83. 

Riggs,  for  the  plaintiffs,  after  accounting  for  the  default, 
read  the  affidavits  of  the  plaintiffs,  denying  the  existence  of 
one  of  the  bonds,  or  that  the  other  was  received  in  payment 
[  *430  ]  of  any  legacy.  He  then  contended,  *that  if  the  latter  bond 
was  produced,  under  the  order,  it  might  be  an  implied  ad- 
mission that  it  was  taken  in  discharge  of  the  legacy.  That 
a  cross  bill  of  discovery  was  the  only  true  and  proper  course. 
Whether  the  bond  so  existing  was  given  in  discharge  of  the 
legacy  was  the  very  point  in  dispute,  and  the  party  cannot 
produce  it,  without  admitting  it  to  be  what,  he  says,  it  was 
not  intended  to  be. 

The  Chancellor  said,  the  rule  to  produce  the  bonds 
must  be  vacated,  under  the  circumstances  disclosed.  It 
was  most  safe,  for  the  rights  of  the  parties  in  this  case,  thgt 
the  defendants  should  be  put  to  their  cross  bill,  or  bill  of 
discovery.  Such  a  motion  has  been  denied,  (Darwiv,.  v. 
Clarice,  8  Vesey,  158.)  where  the  opposite  party  had  not  adr 
mitted  the  deed  to  be  in  his  possession.  Here  the  party 
denies  his  possession  of  one  bond,  and  denies  that  the  other 
was  ever  received,  in  the  sense  contended  for ;  and  the  order 
might  prejudice  his  right. 

Rule  vacated. 
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1817. 

Beaty 

Beaty  against  Beaty.  beItv. 

A.  creditor,  who  has  the  body  of  his  debtor  in  execution,  cannot  be  a  pe- 
titioning creditor  under  the  insolvent  act ;  nor  is  he  entitled  to  apply 
to  a  JLldge  for  an  assignment  of  the  debtor's  estnte,  under  the  9th  section 
of  the  act.    (Sess.  36.  c.  98.  s.  9.  1  N.  R.  L.  460—464.) 

BILL  stated,  that  the  complainant  was  imprisoned  on  a  Apm  lOth. 
ca.  sa.,  issued  in  favor  of  the  defendant,  on  a  judgment  at 
law ;  that  he  had  an  estate,  real  and  personal,  much  more 
than  sufficient  to  pay  the  judgment.  That  he  owed  no  other 
debt  than  that  on  which  he  was  imprisoned.  That  the  re- 
covery *against  him  was  in  an  action  of  slander,  and  that  [  *  431  ' 
the  execution  had  been  stayed  by  order  of  the  Supreme 
Court  as  to  the  costs.  That  having  been  imprisoned  on  ex- 
ecution, for  60  days,  and  upwards,  the  defendant  had  made 
application  to  the  recorder  of  the  city  of  Albany,  under  the 
9th  section  of  the  insolvent  act,  of  the  12th  of  April,  1813, 
to  compel  an  assignment  of  his  estate ;  and  the  creditors 
were  called  on  to  show  cause  on  the  11th  inst.  The  bill 
prayed  for  an  injunction  to  stay  the  proceedings  before  the 
recorder. 

Orary,  for  the  plaintiffs,  moved  for  the  injunction,  and 
cited  1  Str.  653. 

The  Chancellor.  It  was  decided  by  Lord  Ch.  King, 
in  Burnaby's  case,  (^Str.  653.)  that  the  creditor  who  has  the 
body  of  his  debtor  in  execution,  cannot  be  a  petitioning 
creditor  under  the  bankrupt  law.  This  case,  afterwards, 
received  the  sanction  of  the  K.  B.  in  Cohen  v.  Cunningham, 
(8  Term  Rep.  ]-23.)  It  was  there  decided,  as  founded  in 
principle  and  in  law,  that  a  judgment  creditor,  who  has 
taken  his  debtor  in  execution,  has  made  his  election,  and  is 
bound  by  it,  and  cannot,  afterwards,  sue  out  a  commission 
of  bankrupt  against  him  for  the  same  debt.  This  has  be- 
come the  settled  rule  in  chancery.  (Ex  parte  Cundall,  6 
Vesey,  446.  Ex  parte  Arundel,  18  Vesey,  231.)  Lord 
Kenyan  said,  it  would  be  an  anomalous  case  for  a  creditor 
who  has  made  his  election  to  proceed  against  the  body,  to 
be  able,  by  his  own  act,  to  change  the  nature  of  his  execu- 
tion, and  pursue  his  debtor's  property.  I  am  satisfied  with 
the  solidity  and  equity  of  this  principle,  and  I  think  it  ought 
to  be  applied  to  this  case,  which  is  very  analogous.  Though 
the  words  of  the  act  are  general,  and  speak  of  any  creditor, 
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1817.  yet  those  words  may  easily  be  supposed  to  have  intended 

^_,w~^^.-i^_^  any  creditor  other  than  the  one  who  has  charged  the  debtor  in 

Hamerslt  execution,  for  there  is  not  any  *provision  in  the  9th  section 

Lambert.  ^^^^  seems  to  apply  particularly  to  such  a  creditor.     ]  shall, 

r  #  432  1  therefore,  under  my  present  impression,  suffer  the  injunction 

*■  -■  to  go. 

Injunction  granted.     , 


Hamersly  against  Lambert  and  others, 

[Applied,  3  Johns.  Ch.  895;  7  M.  254.] 
After  publication  has  once  passed,  witnesses  cannot  be  examined,  unless 

under  very  special  circumstances. 
To  enlarge  publication,  is  to  stay  or  postpone  the  rule  for  pegging  publica- 
tion ;  and  a  motion  for  that  purpose  may  be  granted,  on  reasonable 
cause  shown ;  but  this  is  very  different  from  a  motion  to  examine  wit- 
nesses, after  publication  has  actually  passed. 

AprS  29ih.  B  URR,  for  the  defendants,  moved  for  leave  (publication 
having  passed)  to  examine  witnesses,  on  an  affidavit  stating 
that  the  defendants  had  several  material  witnesses  to  exam- 
ine ;  and,  on  the  further  usual  affidavit,  that  the  defendants, 
or  their  solicitor,  had  not  seen  or  been  informed  of  the 
depositions  taken,  and  would  not,  &c. 

G.  Brinkerhoff,  for  the  plaintiff,  opposed  the  motion,  on 
an  affidavit  that  publication  had  actually  and  duly  passed, 
on  the  4th  of  October  last,  and  that  the  cause  was  noticed 
for  hearing  on  the  16th  of  October  last,  and  would  have 
been  brought  on,  if  the  time  of  the  Court  had  then  per- 
mitted. 

No  reason  was  assigned  on  the  part  of  the  defendants  for 
not  examining  the  witnesses  before. 

The  Chancellok.  To  allow  this  motion,  after  publica- 
tion has  passed,  without  good  cause  shown,  and  without  a 
[  *  433  ]  sufficient  excuse  for  the  delay,  would  be  overturning  *the 
established  course  and  practice  of  the  Court,  and  setting  a 
mischievous  precedent.  The  rule  not  allowing  evidence  to 
be  taken  after  publication,  is  founded  in  wisdom  and  sound 
policy.  It  is  intended,  as  Lord  Ch.  Manners  observed,  in  a 
late  case,  (Ball  8,'  Beatty,  284.)  to  guard  against  the  mis- 
chiefs which  would  result  from  holding  out  an  opportunity 
to  a  party  to  supply  a  defect  by  fabricated  evidence.  The 
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same  principle  prevails  in  the  Courts  of  law,  in  respect  to  the  1817. 
granting  of  new  trials.  A  new  trial  will  not  he  granted,  if  ^^^..-v.,— 1*^> 
the  party  has  not  used  due  diligence  to  prepare  himself  for  Hamerslt 
the  first  trial,  because,  among  other  objections,  it  would  tend  Lj^meert 
to  introduce  fraud  and  perjury,  by  taxing  the  ingenuity  of  a 
party,  after  the  disclosure  of  his  adversary's  strength,  to  sup- 
ply all  deficiencies  of  testimony  on  his  side.  (1  Wih.  98. 
2  Binney,  582.  9.  Johns.  Rep,  78.)  The  party,  on  such 
motions  as  this,  does,  indeed,  make  the  usual  oath,  that  he 
has  not  seen,  heard,  or  been  informed  of,  nor  will  he  see,  hear, 
or  he  informed  of,  the  contents  of  the  depositions  taken,  until 
publication  shall  be  again  duly  passed ;  but  such  an  oath 
ought  not  to  be  much  encouraged.  It  is  partly  promissory: 
it  may  be  difficult  to  be  strictly  kept,  and  is  of  dangerous 
and  suspicious  tendency.  It  is  of  great  importance,  in  the 
administration  of  justice,  and  ought  to  be  constantly  incul- 
cated upon  suitors,  that  they  must  bestow  diligence  in  the 
prosecution  and  defence  of  their  suits,  and  that  every  step 
in  the  progress  of  the  cause  is  to  be  taken  orderly,  and  in 
due  season;  and  that  though  the  Courts  are  indulgent  to 
mistakes  and  unavoidable  accidents,  yet  they  cannot  be  so 
to  the  mere  negligence  or  wilful  defaults  of  parties,  which 
only  tend  to  hinder,  fatigue,  and  oppress  each"  other. 
,  The  practice  has  appeared  to  me  to  be  so  lax  on  this  point, 
and  applications  for  this  kind  of  indulgence  are  so  frequent, 
that  I  have  thought  it  necessary  to  look  into  the  practice 
and  opinions  of  the  Eaglish  Court  of  Chancery,  and  to  see 
how  far  the  rule  has  been  established  and  supported. 

*There  is  an  important  difference  between  an  application  [  *  434  ] 
to  enlarge  ■publication,  for  the  purpose  of  taking  testimony, 
and  an  application  to  take  testimony,  as  in  this  case,  after 
•publication  has  passed.  The  books  frequently  speak  inaccu- 
rately on  this  point,  by  using  terms  which  tend  to  confound 
all  distinction.  To  stay  or  enlarge  publication,  is,  strictly 
speaking,  to  postpone  to  a  further  time  the  passing  publica- 
tion, and  it  presupposes  that  pubhcation  has  not  passed. 
To  enlarge  publication,  in  this  sense  of  it,  is  almost  a  matter 
of  course,  if  there  be  any  reasonable  cause  shown,  and  the 
other  party  will  not  suffer  any  harm,  as  where  the  hearing 
will  not  be  put  off.  It  is  said,  {Gilbert' s  Forum  Romanum, 
144.)  That  the  motion,  in  this  case,  must  be  upon  notice 
and  reason  shown,  why  the  party  could  not examinehis  wit- 
nesses sooner,  though,  if  it  will  not  produce  injurious  delay, 
"  The  Court  will  enlarge  publication  upon  asking  for."  But 
in  Harrison's  Prac.  (vol.  I.  501.)  the  order  is  stated  to  be 
as  "of  course,"  without  notice;  and  it  is  upon  terms,  so  as 
not  to  hinder  the  other  party  from  setting  down  his  cause  ; 
and  if  publication  has  been  already  once  enlarged,  then  the 
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1817.       motion  is  upon   notice   and  affidavit  showing  satisfactorj 
v^»~^^-^_^  cause.     In  the  case  of  Gearlv.  Barber,  (2  Bro.  Ch.  Cas.  1.) 
Hamersly     the  defendant  was   allowed  a  new  commission  to  examine 
I.amIsert.     witnesses ;  but  Lord  Thurlow  required  it  to  be  at  his  own 
expense,  and,  though  publication  had  not  passed,  he  still  re- 
quired an  affidavit  that  the  defendant,   or  his  agents,  had 
not,  and  would  not  willingly  see  or  be  informed  of  the  dep- 
ositions, until,  &c.     So,  in  a  late  case  in  the  exchequer, 
(Dingle  v.  Rowe,    1   Wightwick,  99.)   a  motion  to  enlarge 
publication,  and  sue  out  a  new  commission,  was  granted  on 
payment  of  costs,  in  case  the  opposite  party  should  not  ex- 
amine in  chief,  but  only  crqss  examine,  and  on  the  commis- 
sion being  made  returnable  without  delay,  and  when  it  would 
produce  no  inconvenience  to  the  plaintiff,   and  on  affidavit 
by  the  solicitor  that  the  witnesses   were  material  and  that 
[  *  435  ]       *he  had  not,  and   he  believed  tl^  defendants  had  not,  been 
informed  of  the  contents  of  the  depositions.     Both  these  mo- 
tions were  brought  on  in  term  time,  upon  regular  notice.    I 
observe  also,  that  according  to  the  old  practice  in  Bohun's 
Cur.  Can.  (p.  328.)  such  an  affidavit  of  not  having  seen  the 
*  depositions  is  used  as  well  before  as  after  publication,  when 

a  new  commission  to  examine  witnesses  is  asked  for. 

But  if  publication  has  actually  passed,  when  application 
is  made  for  leave  to  examine  witnesses,  then  it  must  be  upon 
special  and  satisfactory  reasons  to  be  assigned,  both  of  the 
previous  neglect,  and  of  the  further  examination,  and  the 
Court  has  always  watched  such  an  application  with  a  wake- 
ful jealousy. 

It  was  among  the  ordinances  of  Lord  Bacon,  in  the  early 
settlement  of  the  practice  of  the  Court,  (^Bacon's  Ordinances, 
No.  69.  74.)  that  if  both  parties  join  in  a  commission,  and  the 
defendant  produces  no  witnesses,  but,  afterwards,  seeks  a 
new  commission,  the  same  shall  not  be  granted ;  and  he 
shall  not  have  liberty  to  examine  his  witnesses,  but  by  spe- 
cial order,  and  upon  some  extraordinary  excuse  for  his  de- 
fault ;  and  that  no  witness  should  be  examined  after  publi- 
cation, except  by  consent,  or  by  special  order,  ad  informan- 
dam  conscientiamjudicis.  This  rule,  nearly  verbatim,  we  find 
afterwards  adopted  in  Lord  Coventry's  rules,  and  in  those  of 
the  lords  commissioners,  during  the  time  of  the  common- 
wealth, and  in  those  of  Lord  Chancellor  Clarendon.  (See 
,  Beanie's  Collection  of  Orders,  p.  73.  185,  186. 493.)  It  may 
be  here  incidentally^  remarked,  that  the  English  Court  oj 
Chancery  owes  almost  all  the  great  outlines  and  permanent 
principles  of  its  practice  to  the  ordinances  of  Lord  Bacon, 
made,  as  he  expressly  declares,  for  the  better  administration 
of  justice  in  his  Court.  In  this  respect,  he  outstripped  the 
wisdom  of  his  age,  and  anticipated  the  experience  of  poster 
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iiy,  *as  he  confessedly  did,  also,  in  his  knowledge  of  the  laws        1817. 
and  limits  of  the  human  understanding.  ^_>-n/--"«^^ 

In  the  case  of  The  Mayor  of  London  v.  Dorset,  (1  Ch.  Hameksly 
Cas.  328.)  Lord  Nottingham  said,  that  the  rule  of  not  ex-  LuiskBT. 
amining  after  publication,  had  been  strict  in  this  point ;  but 
he  admitted  that  special  cases  rested  in  discretion,  for,  he 
said  the  Court  is  the  judge ;  and,  afterwards,  in  Neivland  v. 
Horseman,  (2  Ch.  Cas.  74.)  he  allowed  a  commission  to  ex- 
amine after  hearing  ;  but  it  was  upon  a  new  point  which  had 
been  raised,  at  the  hearing,  by  the  Court.  But  we  find  him 
again,  in  Jones  v.  Purefoij,  (1  Vern.  47.)  taking  notice  of 
"  what  dangerous  consequence  it  would  be,  if,  after  publica- 
tion passed,  and  people  seeing  where  a  cause  pinched,  they 
should  then  be  at  liberty  to  look  out  witnesses  to  bolster  up 
the  faulty  part  of  the  cause ;  the  necessary  consequence 
would  be  perjury." 

The  successor  of  Lord  Nottingham  expressed  hirriself  with 
equal  decision  on  the  danger  and  impolicy  of  these  subse- 
quent examinations.  The  lord  keeper,  (1  Vern. '^5^.  Anon  ^ 
declared,  that  it  should  be  a  fixed  rule  for  the  future,  that  on 
leave  to  examine  after  publication,  upon  making  the  usual 
oath  of  not  having  seen  the  depositions,  the  other  side  should  \ 
be  at  liberty  to  examine  at  large;  as  well  as  to  cross-examine 
the  witnesses  produced  by  the  party  making  the  motion  ;  and 
that  though  it  might  seem  hard  that  any  one  should  have  lib- 
erty to  examine  at  large,  after  he  had  seen  his  own  deposi- 
tions, yet  it  was  a,  reasonable  penalty  on  such  as  would  not 
examine  in  time,  but  waited  until  after  publication,  to  take 
advantage  of  the  other  party.  Afterwards,  in  Cann  v.  Conn, 
(1  Pi  fVms.  727.)  Lord  Macclesfield  observed,  that  "the 
prudent  methods  of  this  Court  were,  that  after  publication  is 
passed,  and  the  purport  of  the  examinations  known,  neither 
side  is  allowed  to  enter  into  a  fresh  examination  of  the  mat- 
ters in  question,  since,  otherwise,  there  would  be  *no  end  of  [  *  437  | 
things,  and  such  a  proceeding  would  tend  to  perjury  as  well 
as  vexation."  The  same  doctrine  was  again  declared  by 
Lord  Talbot,  in  Smith  v.  Turner,  (3  P.  Wms.  413.)  and  that 
the  examining  witnesses,  after  publication  passed,  especially 
where  it  may  relate  to  the  matter  in  issue,  was  against  the 
rules  of  the  Court,  and  might  be  greatly  inconvenient,  and 
render  causes  endless. 

The  rule,  by  this  time,  had  become  perfectly  settled,  that 
if  publication  has  actually  passed,  the  party  who  meant  lo 
enlai-ge  publication,  (to  use  the  common,  but  inaccurate  ex- 
pression,) must  show,  by  affidavit,  some  material  witness  to 
be  examined,  and  satisfactory  reasons  why  he  could  not  be 
examined  before  ;  and  the  party,  and  his  clerk,  and  solicitor, 
must  make  oath  that  they  have  not  seen,  or  heen  informed 
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1817.       f>f»  tfis  contents  of  the  depositions,  and  that  they  will  not, 

^.^-v—^,,  until  leave  is  given,  &c.,  and  then  the  party  will  be  limited 

Hamersly     as  to  time,  so  as  not  unnecessarily  to  delay  the  hearing.    This 

,   ^  is  the  . rule  laid  down  in  the  books  of  practice.     (Gilbert's 

F.  R.  146.      Wyatfs  P.  R.  193.     1  Harr.  Pr.  503.) 

All  due  precaution  is  taken  by  the  established  course  of 
the  Court,  that  the  parties  should  be  warned  of  the  duty  and 
necessity  of  taking  their  proof  in  season;  for  publication  can- 
not pass  until  there  has  been  a  rule  to  produce  witnesses,  and 
a  rule  nisi  to  pass  publication,  and  each  of  these  must  be  a  rule 
of  three  weeks.    (Rule  SO  of  the  printed  rules  of  this  Court.) 

It  will  be  seen  by  the  case  of  Whitelocke  v.  Baker,  (13 
Ves.  511.)  that  the  same  principle  still  prevails  in  the  £«- 
glish  Chancery.  In  that  case,  Lord  Eldon  took  occasion  to 
state  the  principles  and  practice  upon  the  motion  to  enlarge 
publication.  "  The  Court  will  not,"  he  observes,  "  enlarge 
publication  (meaning,  no  doubt,  as  he  falls  into  the  common 
inaccuracy,  that  they  will  not  permit  testimony  to  be  taken 
[  *  438  ]  after  publication  passed)  without  *a  very  special  case  made. 
The  party's  want  of  knowledge  of  the  rules  of  proceeding,  or 
want  of  attention  in  his  solicitor,  are  not  sutiicient.  The 
rules  of  justice  are  founded  upon  great  general  principles,  not 
to  be  broken  down  by  such  circumstances.  Even  such  a 
motion  requires  an  affidavit  that  the  party,  his  clerk  in  Court, 
and  solicitor,  have  not  seen,  or  been  informed  of,  and 
that  they  will  not  see,  or  be  informed  of,  the  contents 
of  the  depositions,  until  the  enlarged  time  of  publica- 
tion. That  is  founded  upon  this,  that  no  more  dangerous 
mode  of  proceeding  can  take  place,  than  permitting  parties 
to  make  out  evidence  by  piecemeal,  and  to  make  up  the  de- 
ficiency of  original  depositions  by  other  evidence.  Tf,  pre- 
viously to  publication,  it  appears  that  there  may  be  occa- 
sion for  further  testimony,  and  that  there  is  a  just  oppor- 
tunity for  obtaining  it,  and  it  can  be  had  without  danger 
or  injustice  to  other  parties,  the  habit  has  been  to  allow 
the  publication  to  be  enlarged  upon  affidavit."  But  the 
Court  will  not  do  even  that  to  the  prejudice  of  a  party, 
by  delaying  the  hearing. 

My  object  in  thus  showing  the  very  great  authority  and 
sanction  for  this  rule  of  practice,  has  been,  to  cause  it  to  be 
better  understood  and  observed.  It  will,  also,  have  been 
seen,  that  this,  like  other  general  rules,  necessarily  has  ex- 
ceptions, which  will  be  allowed  when  a  sense  of  justice,  com- 
bined with  a  sound  discretion,  shall  dictate  the  case.  Many 
such  exceptions,  founded  on  special  circumstances,  are  to  be 
found  in  the  books.  If  no  witnesses  have  been  examined  on 
either  side,  one  great  objection  is  removed,  and  then  the  case 
will  depend  upon  the  extent  of  the  negligence  and  delay  at 
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tending  it.     So,  on  the  other  hand,  if  the  depositions  have        1817. 

not  only  been   published,  but  actually  seen  hy  the  parties,  a 

still  stronger  difficulty  arises;  and  the  lord  chancellor,  in 

the  case  last  referred  to,  observed,  upon-  such  a  fact,  that 

though  the  evidence  sought  might  be  "  most  highly  material," 

he  would  not  dare  to  *trust  himself  with  laying  down  a  pre-       [  *  439  l 

cedent  for  its  admission  in  such  a  case. 

The  present  application  is  not  accompanied  with  any  rea- 
son whatever,-  for  not  examining  the  witnesses  at  the  proper 
time,  and  the  motion  is,  consequently,  denied,  with  costs. 

Motion  denied,  (a) 

(a)  Vide  Hamersly  v.  Brown,  ante,  p.  428. 


Ex  parte  Crumb. 

This  Court  may  discharge  or  change  a  guardian  appointed  by  a  surrogate ; 
but  it  is  not  done,  unless  on  special  cause  shown. 

PETITION,  hy  K. Crumb,  guardian  of  S.  W.  Brower,  MayiUx. 
an  infant,  stating  that  he  was  appointed  guardian,  by  the 
surrogate  of  Otsego,  on  the  12th  of  January,  1816 ;  that  he 
,  is  desirous  of  being  discharged  from  his  trust,  and  praying 
that  his  accounts  may  be  referred  to  a  master,  and  he  be 
discharged. 

The  Chancellor.  There  is  no  doubt  of  a  competent 
power  in  this  Court  to  discharge  or  change  a  guardian  ap- 
pointed by  the  surrogate.  It  is  done  in  England,  whether 
the  guardian  be  one  at  common  law,  or  appointed  by  last 
will  and  testament ;  but  in  the  latter  case,  the  Court  has  re- 
quired very  special  reasons  for  its  interference.  (In  the 
Matter  of  Andrews,  1  Johns.  Ch.  Rep.  99.  Spencer  v.  Earl 
Chesterfield,  Amh.  146.  Wyatt,  212.  1  Ves.  160.)  Here  is 
no  reason  assigned  why  I  should  discharge  this  guardian ; 
and,  having  accepted  the  trust,  he  ought  not  to  *be  permitted  [  *  440  ] 
to  lay  it  down  when  he  pleases.  I  shall  require  special  and 
sufficient  cause  for  changing  or  discharging  a  guardian. 

Motion  denied. 
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Ma.TT£S  of 

m-farlah.  ^^  ^jjg  Mattex  of  M^Farlan,  a  lunatic. 

Where  it  appeared  that  all  the  estate  of  a  lunatic  had  been  expended  ir 
his  necessary  maintenance,  the  Court,  on  petition  of  the  committee, 
and  a  report  of  a  master,  ordered  the  lunatic  to  be  delivered  to  the 
overseers  of  the  poor  of  the  town. 

Xay  9th  THE  petition  of  the  committee  of  the  person  and  estate 

of  the  lunatic  stated,  that  they  had  expended  all  his  estate  in 
his  necessary  maintenance,  and  had  even  incurred  consider- 
able expense,  beyond  their  means  of  indemnity ;  and  it  ap- 
peared, by  the  report  of  one  of  the  masters  of  this  Court,  that 
he  had  examined  the  accounts  of  the  said  committee,  and 
the  allegations  appeared  to  be  true,  by  the  schedule  annexed 
to  the  report. 

The  Chancellor  declared,  that  the  duty  of  maintaining 
the  lunatic  now  devolved  upon  the  overseers  of  the  poor  ol 
the  town  where  he  was  legally  settled.  The  statute  had  pre- 
scribed regulations  for  the  overseers  in  certain  cases,  on  this 
subject.  (1  iV".  R.  L.  116.  288.)  It  was,  therefore,  ordered, 
that  the  committee  deliver  over  the  lunatic  to  the  charge  and 
custody  of  the  overseers  of  the  poor  of  the  town. 
340 


CASES  IN  CHANCERY.  *441 

■    181t. 


•Mtjrkay   and   Winter   against   Lylburn,    Isham, 
Sprague,  and  Davis. 

rCriticiBed,  3  Hill  8S8;  82  N.  T.  535.  Followed,  2  Johns.  Ch.  480.    ncviowed,  72  Me;  401; 
Hofflm.  159;  4  Jolms.  Ch.  43.] 

Where  a  trustee,  pending  a  suit  against  him,  for  a  breach  of  trust,  fraud- 
ulently sells  the  trust  estate^  and  assigns  the  securities  taken  for  the  pur- 
chase money,  the  cestui  que  trust  may  either  take  the  land,  or  disregard 
the  sale,  and  take  the  bond  and  mortgage,  or  other  securities  assigned. 
He  cannot  have  both,  but  must  make  his  election. 

Whether  the  cestui  que  trust,  in  such  case,  could  take  money,  negoHahle 
paper,  or  movable  and  personal  property,  the  proceeds  of  the  trust  es- 
tate, and  fraudulently  disposed  of  by  the  trustee  ?     Qjumre. 

The  assignee  of  a  cAose  in  action,  takes  its  subject  to  all  the  equity  of  the 
original  obligor  or  debtor,  at  the  time,  and  not  to  a  latent  equity  resid- 
ing in  a  third  person  against  the  obligee  or  assignor. 

Apurchasejpeiirfeirfe  lite,  of  the  sutgect  matter  of  controvert,  does  not 
vary  or  afiect  the  rights  of  the  parties  to  the  suit 

But  where  the  purchaser  or  assignee  of  the  securities  had  no  actual  notice 
of  the  suit,  costs  were  not  decreed  against  him. 

IN  1809,  a  bill  was  filed  against  Winter,  who  held  certain  May  isth; 
lands  in  Cosby'' s  manor,  in  trust  for\P.  Heatly  and  others, 
in  behalf  of  the  cestui  que  trusts,  charging  him  with  a  fraudu- 
lent breach  of  trust,  and  an  injunction  was  issued  against 
him,  in  February,  1810,  enjoining  from  acting  as  trustee, 
and  from  selling  any  of  the  trust  estate,  or' assigning  the  se- 
curities or  proceeds  thereof,  &c;  {Vide  vol.  1.  p.  26.  60. 
77.  566.)  Winter,  notwithstanding,  sold  a  lot  of  land,  part 
of  the  trust  estate,  in  August,  1810,  to  the  defendant  Sprague, 
in  fee,  and  took  his  bond  and'  mortgage  for  the  purchase- 
money.  Winter,  afterwards,  assigned  the  bond  and  mortgage 
to  Robert  Lylburn,  deceased,  whose  executors,  Lylburn  anr' 
Isham,  were  made  defendants.  Since  the  assignment,  about' 
180  dollars,  part  of  the  moneyj  had  been  paid  to  Winter: 
Sprague,  afterwards,  in  1814,  released  all  his  interest  in  the 
land  so  purchased  by  him,  to  Davis,  who  is  in  possession 
thereof. 

*The  defendants  Lylburn  and  I^kam  denied  all  knowledge  [  *  442  ] 
of  the  sale  of  the  land  to  Sprague,  or  of  the  trust ;  and,  ac^ 
cording,  to  their  knowledge  and  belief,  all  notice  to  their 
testator,  of  the  suit  against  ^ini^r,  and  of  the  injunction; 
and -they  averred  that  he  took  the  assignment  of  the  bond 
andimtortgage,  bonafide,  for  a  valuable  consideration. 

The  bill  was  taken  2>'o  confesso,  a^inat  Sprague  and  Davis, 

Gold,  for  the  plaintiffs^ 

Ely,  for  the  defendants. 
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1817.  The  Chan(;ellok.     The  question  is,  whether  the  execu- 

tors oi  Lylburn  are  to  be  held  accountable  to  the  cestui  qut 
trusts  (in  whose  behalf  Murray,  as  receiver,  instituted  the 
suit)  for  ihe  bond  and  mortgage,  in  like  manner  as  Winter 
may  be,  or  would  have  been,  had  he  not  assigned  them, 
teej^'pendii™  a  The  Case  states,  that  the  bill  has  been  taken  pro  confesso 
emt  against  the  against  Sprague,  the  purchaser,  and  against  Davis,  who  holds 
fofa'brelch'of  under  him.  It  also  states,  that  Davis  is  in  possession, 
trust,  fiaudu-  The  Cestui  que  trusts  are  not  entitled  to  the  land,  and  also 
trust'''es*tate  the  ^o  the  purchase  money.  The  two  claims,  as  I  observed  in 
cestui  fue  tnist  the  analogous  case  of  Murray  v.  Ballou  and  Hunt,  (1  Johns. 
re^ird'the'saie]  ^A-  Rep.bSl.)  are  inconsistent  with  each  other.  The  one 
and  take  the  scts  aside,  and  the  other  affirms  the  sale.  If  the  cestui  que 
^rm'the*safe'  trusts  choose  to  disregard  the  alienation  made  by  the  trustee, 
and  take  the  pending  the  suit  against  him,  (as  they  may  do,  according  to 
^ge,^or  otter  the  settled  doctrines  of  the  Court,)  then  they  have  nothing 
securities  given  to  do  with  these  Securities,  but  are  to  look  solely  to  the  land, 
Sm.ey!""'''He  taking  no  notice  of  the  alienation  by  Winter.  They  ought 
cannot '  have  to  be  put  to  their  election.  I  am  inclined  to  think  they 
^°' ■  may,  if  they  please,  affirm  the  sale,  *and  look  to  these  secu- 

L     443  J       rities ;  and  if  they  do,  then  the  bill,  as  against  Sprague  and 
Davis,  ought  to  be  dismissed. 
The  assignee      It  is  a  general  and  well-settled  principle,  that  the  assignee.' ' 
of  a  chose  in  ^f  g^  chose  in  action  takes  it  subject  to  the  same  equity  it  was" 

actum  takes  it,      .  ,  .  •        i       i         i        /.    i        "*     •  rr^   tt-  ^-A^     ^/.a- 

subject  to   a]i  subject  to  m  the  hands  ot  the  assignor.     (2  yern.  691.  764. 
the  equity  ofthe  J  p    ^^j_  495      j  j/gj  j23.     4  Vesev,  jun.  SI.)     But  this 

'  onginal  obligor      ■  ,      .  ..  i  ■  1  1  -  •  t 

or  debtor, at  the  rule  IS  generally  understood  to  mean  the  equity  residing  in 
time  of  the  as-  ^y^Q  original  obligor  or  debtor,  and  not  an  equity  residing  in 
not  to  a  latent  some  third  person  against  the  assignor.  He  takes  it  subject 
equity  in  a  third  (^  f^n  ff^g  equity  of  the  obUscor,  say  the  iudses  in  the  very 
the  assignor,  elaborately  argued  case  of  Norton  v.  Rose,  (2  Wash.  Rep,  . 
233.  254.)  on  this  very  point,  touching  the  rights  of  the  as- 
signee of  a  bond.  The  assignee  can  always  go  to  the  debtor, 
and  ascertain  what  claims  he  may  have  against  the  bond,  or 
other  chose  in  action,  which  he  is  about  purchasing  from  the 
obligee;  but  he  may  not  be  able,  with  the  utmost  diligence, 
to  ascertain  the  latent  equity  of  some  third  person  against 
the  obligee.  He  has  not  any  object  to  which  he  can  direct 
his  inquiries  ;  and,  for  this  reateon,  the  claim  ofthe  assignee, 
without  notice  of  a  chose  in  action,  was  preferred,  in  the  late 
case  of  Red f earn  v.  Ferrier  and  others,  (I  Doiv.  Rep.  50.) 
to  that  of  a  third  party  setting  up  a  secret  equity  against 
the  assignor.  Lord  Eldon  observed,  in  that  case,  that  if  it 
were  not  to  be  so,  no  assignments  could  ever  be  taken  with 
safety.  I  am  not  aware  that  this  decision  was  the  introduc- 
tion of  any  new  principle,  in  the  case  of  actual  bona  fide 
purchases  or  assignments  by  contract ;-  though  Lord  Thurlow 
said,  in  one  case,  (1  Vesey,jun.  249.)  that  the  purchaser  of 
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a  chose  in  action  must  abide  by  the  case  of  the  person  from        1817. 
whom  he  buys ;  but  he  spoke  this  on  a  question  between  the  s^,»-s,.^-^„ 
assignee  and  the  debtor.     In  assignments,  by  operation  of      Murray 
law,  a.s  to  assignees  of  bankrupts,  the  case  may  be  different;     lylburk. 
for  such  assignments  are  said  to  pass  the  rights  of  the  bank- 
rupt, subject  to  all  equities,  and  precisely  in  the  same  plight 
and  condition  as  he  possessed  them.     (1  Atk.  162.     9  Vesey, 
*100.)     The  ground,  however,  on  which  I  place  tlie  right  of       [  *  444  ] 
the  cestui  que  trusts,  in  this  case,  to  pursue  the  bond  and 
mortgage  in  the  hands  of  the  assignee  of  Winter,  is  the  con- 
structive notice  to  all  the  world,  arising  from  the  bill  and 
supplementary  bill,  filed  in  1809,  against  Winter,  for  a  breach 
of  trust.     The  object  of  that  suit  was  to  take  the  whole  sub- 
ject of  the  trust  out  of  his  hands,  together  with  all  the  papers 
and  securities  relating  thereto.     If  ff^?l<e^  had  held  a  number 
of  mortgages,  and  other  securities,  in  trust,  when  the  suit 
was  commenced,  it   cannot   be  pretended,  that  he  might 
safely  defeat  the  object  of  the  suit,  and  elude  the  justice  of 
the  Court,  by  selling  these  securities.     If  he  possessed  cash.  Whether     thn 
as  the  proceeds  of  the  trust  estate,  or  negotiable  paper  not  couidteke^'^' 
due,  or  perhaps  movable  personal ,  property,  such  as  horses,  ey,  negotiable 
cattle,  grain,  &c.,  I  am  not  prepared  to  say  the  rule  is  to  be  ab£"'per^nai 
carried  so  far  as  to  effect  such  sales.     The  safety  of  com-  property,    the 
mercial  dealing  would  require  a  limitation  of  the  rule ;  but  S-u^r*''^ estate* 
bonds  and  mortgages  are  not  the  subject  of  ordinary  com-  fraudulently 
merce ;  and  they  formed  one  of  the  specific  subjects  of  the  fhe''°^^fnistee^. 
suit  against  Winter,  and  the  injunction  prohibited  the  sale  Qnmre. 
and  assignment  of  them  as  well  as  of  the  lands  held  in 
trust.     If  the  trustee,  pending  the  suit,  changed  the  land  into 
personal  security,  as  he  did  in  this  case,  I  see  no  good  reason 
why  the  cestui  que  trusts  should  not  be  at  liberty  to  affirm- 
the  sale,  and  take  the  security;  and  whoever,  afterwards, 
purchased  it,  was  chargeable  with  notice  of  the  suit.     He 
was  dealing  with  a  subject  out  of  the  ordinary  course  of 
traffic,   and    always  understood  to   be    subject   to   certain 
equities ;  and  there  can  be  very  little  ground  for  the  com- 
plaint of  hardship  in  the  application  to  such  a  case,  of  the 
general  doctrine  of  the  Court.     There  is  no  principle  better     A  purchase, 
established,  nor  one  founded  on  more  indispensable  necessity,  thes^jectmat- 
than  that  the  purchase  of  the  subject  matter  in  controversy,  ter  of  contro- 
pendente  lite,  does  not  vary  the  rights  of  the  parties  in  that  var7'o1'°^iect 
suit,  who  are  not  to  receive  any  prejudice  from  the  aliena-  the  rights  of  the 
tion.    *The  latent  equity  here  might  easily  have  been  dis-       [  *  445  ] 
covered  by  Lylburn,  when  he  purchased,  by  applying  to  the  P!i;''es  to   ths 
records  of  this  Court.     If  the  cestui  que  trust  be  entitled,  as 
between  him  and  his  trustee,  to  take  the  securities  or  the  land, 
at  his  election,  it  ought  not  to  be  in  the  power  of  the  trustee 
to  defeat  that  election,  by  selling  the  securities.     The  liti- 
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1817.      gating  parties  are  not  to  have  their  rights  affected  by  anj 
alienation  during  the  pendenpy  of  the  suit. 

This  doctrine  was  fully  considered,  and  the.  authorities 
reviewed,  in  the  case  of  Murray.  \.  Bqllou,  (I  Johns.  Ch.  Re^. 
566.)  and  I  dp  not  knovy  that  it  ig  in  my  power. to  add: any. 
thing  material  to  what  was  there  said-  That  case  miistbe 
considered  as  the  established  l3.w  in  this  Court.  If  it  were 
necessary  tp  give  further  proof  of  the  uiicontradicted  exist- 
ence and  uniform  support  of  the  rule,  I  rnight:  refer,  to  the 
ancient  rule  at  law,  \JaQkson  v.  Ketchum,  Q,  Johns.  Rpp. 
479.)  that  a  purchase  of  land,  pending  a  suit  concerning  it, 
was  cbamperty.  It  was  also  the  maxini  of  the  common  hw 
that  pendente  lite,  nihil  innoyetur.  Ip  the  recent  case  of 
MetcalfM.  Pukertoft,  (2  Ves.  ^  Beame,  200;).  the  Englisk 
vice  chancellor  reviewed  the  cases,,  and  vindicated  this 
':■■.,.  doctrine.  So,  in  the  case  of  Gaskell  v.  Dur din,  {2  Ball  ^ 
Beatty,  167.)  the  present  lord  chancellor  of /rfi/qndideclared> 
the  rule,  in  the  fpllowing  clear,  and  emphatical  language,: 
"Th^  rule  of  this  Court  undoubtedly  is,  that  any  interest 
acquired  in  iAe  subject  matter  of  a  suit,  pending  the  suit,  is.so 
far  considered  as  a  nullity,  th^t.  it  cannot  avail  againat  the 
plaintiff's  title ;  and  if  this  rule  were  not  attended  to,  there 
would  be  rio  end  to.  any  suit ;  the  justice  of  this  Court  would 
be  evaded,  and  g;:eat  hardship  and  inconvenience  to  the  suilor, 
necessarily  jt^troduped,  It.is .extremely  difficult  to  drav(^.  any. 
line,  and  very  dangerous  to  allow,  of  the  rule  being  frittered 
away  by  exceptions  J' 

I  shall,  accordingly,  decree,  that  the  plaintiffs,  by  their, 
solicitor,  signify,  by  an  election  in  writing,  signed  by  such 
[•446]       *6olicitor,  arid  filed  in  the  register's  office,  their- deterjnina- 
tiop  whether  tp  prpceed:  against  the  defendants:  Spragu^ 
and  Davis  for  the  land,  or  against  the  defendants,  Lylbvn 
and  Isham  for  the  bond  and  mortgage  mentioned  in  the 
pleadings.     That  if  such  electiori  be  to  proceed  against  the 
defendants   ^rague  and  Davis,  theri  the  bill,  as  against^the 
defendants  Lylbum  and  Isham  shall,  from  the  tinp.e  of  fi)ijig= 
such  writing,  stand  disrnissed ;  and  the  defendants  S.  ands 
i)^  shall,  within  thirty, days,  convey  the.  lot  in  the. pleadings, 
mentioned  to  the  present  trustees,  &.C.,  and  pay  the  cost?  of 
the  suit  against  them  ;  but  that  if  such  election- be  to  pro- 
ceed against  the.  defendants  Lylbfirn  and  Isham,  then  the 
bill,    as  against  the  defendants.  Spr ague  and.' Davis,  shall, 
from  the  tim.e  of;  filing  such  writings  stand  dismissed,  aadi 
ihes^id  defendants  Lylbum  and  Ishfim  shall,  within  tMrty;/ 
daysfroni  the  service  of  a  cppy  of  this  decree,  a?id  of  such, 
election,  at  their  own  expeflse,  reassign  and  deliver  to  the,, 
said  spKcitor,  or,  his,orde.r,.for,the  use  of  X}^  cestui  que irusU, 
for  whose  benejSt  this  suit  WaScinstituted,  the  s^id  bpDtd  and 
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mortgage,  together  with  all  the  right  and  interest  of  their        1817. 
testator,  at  the  time  of  his  death,  therein,  and  shall  also  pay  ^.^.^-n/-^^ 
the  sum  of  157  dollars  and  five  cents,  which  they  have  ad-      Murra7 
mitted,  by  their  answer,  to  have  been  received  by  their  tes-     lylbuhs. 
tator,  on  the  bond  and  mortgage,  subsequent  to  the  assign- 
ment thereof,  together  with  lawful  interest  thereon,  from  the 
30th  o[ November,  1811,  when  it  was  received;  and  that  if 
the  plaintiffs  shall  not  make  and  file  their  election,  as  afore- 
said, within  forty  days  from  the  date  of  this  decree,  then 
the  bill,  as  to  all  the  defendants,  shall  be  dismissed. 

As  to  the  question  of  costs,  I  have  not  charged  the  execu-  But  where  ih« 
tors  with  costs,  because  there  is  no  evidence  that  their  testa-  S,Ta''sSee  of 
tor  purchased  the  securities  under  any  other  than  construe-  the    securities, 
live-  notice  of  the  suit  against  Winter ;  and  actual  notiqe  is  Jj^fjce  °of"'iJ^ 
denied.    The  case,  therefore,  falls  within  the  decision  in  pendency  of  the 
Murray  v.  Ballou.     But  Sprague  and  Davis    are  *made       [*447] 
chargeable,  in  one  event,  with  costs,  because  they  are  charged  s"'''  '^'^^  "''' 
with  notice,  in  fact,  of  the  suit  and  injunction,  and  they  against  him. 
have. admitted  it,  by  suffering: the  bill  to  be  taken  pro  confes- 
10.    And  in  the  cases  in  which  the  bill  is  to  be  dismissed, 
there  having  existed  a  just  cause  of  suit,  which  is  lost  only 
in  consequence  of  an  election,  or  a  default  founded  upon 
th^  direction  in  the  decree,  the  defendants,  even  then,  will 
have  no  equity  to  entitle  them  to  the  costs  of  the  suit,  and 
the  dismissal  is  to  them  a  favor. 

Decree  accordingly. 

N.  B.  ■"  In  the  suit  by  the  same  plaintiffs  against  Lylhurn, 
Mam  and  Shepherd,  a  similar  decree  was  entered,  except  in 
regard  to  Shepherd,  who,  not  being  charged  with  actual 
notice  pf  the  pendency  of  the  suit  against  Winter,  was  not 
decreed  to  pay  cost-s. 

In  the  suit,. also,  by  the  same  plaintiffs,  against  Hardenhrooh 
and  ilpma,  on  a  similar  case,  there  was  the  hke  decree  as  to 
Ilardenbrook,  the  assignee ;  but  as  to  the  defendant  Roma, 
who  purchased  before,  the  suit  brought  against  JJ^inter,  the 
chancellor  held  that  his  title  was  not  affected  by  it,  and  dis- 
missed the  bill  as  to  him,  unconditionally,  and  with  costs. 

Vor,.  II.  44  345 
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1817. 
Adsit 

V. 

Adsit 


*E.  Adsit  against  Abigail  Adsit. 

fApproved,  9  N.  T.  517;  2  Dutcli.  (N.  J.)  415;  8  Paige  329.    Followed,  4  Johna.  Ch.  9:  1 
■    Sandf.  Ch.  328., 

Where  a  testati/r  gave  to  his  wife  500  dollars,  "  to  be  left  in  the  bandi 
of  his  executors,  to  be  paid  to  her  for  her  support,  at  any  time,  or  at 
all  times,  as  her  need  might  require ;"  and,  also,  gave  her  what  house- 
hold goods  she  needed ;  and,  after  bequeathing  pecuniai7  legacies  to 
his  grandchildren,  directed  his  farm,  &o.  to  be  sole}  by  his  executors, 
who  sold  it  for  6,000  dollars,  and  the  wife,  after  the  death  of  the  testa, 
tor,  accepted  the  legacy,  which  was  paid  to  her  out  of  the  proceeds  of 
the  sale  of  the  farm :  it  was  held,  that  the  legacy  was  not,  acording  ti 
a  fair  construction  of  the  will,  given  in  lieu  of,  or  in  bar  of,  dower,  but 
as  a  mere  pecuniary  bequest.  That  the  acceptance  of  it  by  the  widow 
did  not  affect  her  right  to  dower ;  and  that  the  purchaser  of  the  farm 
took  it  subject  to  the  claim  of  dower. 

Where  a  legacy  to  the  wife  is  not  declared,  by  express  terms,  to  be  in  lieu 
of  dower,  it  will  not  be  so  intended,  unless  such  intention  can  be  de- 
duced, by  clear  and  manifest  implication,  from  the  provision  of  the 
will,  so  that  the  claim  of  dower  would  be  inconsistent  with  the  will, 
or  repugnant  to  the  dispositions  made  by  the  testator.  It  must,  in  facl^ 
if  admitted,  disturb  and  defeat  the  will. 

Hat/:  lOUi.         SAMUEL  ADSIT,  deceased,  in  his  lifetime,  was  seised 
'  of  a  farm  in  Dutchess  county,  and  the  plaintiff,  who  is  his 

grandson,  lived  with  him  several  years,  in  order  to  manage 
the  farm,  and  take  care  of  him  and  his  wife,  they  being  very 
aged.  In  November,  1813,  5'.  A.  leased  the  farm  to  the 
plaintiff  during  the  life  of  S.  A.,  and  for  one  year  thereafter; 
and  the  plaintiff  and  iS.  A,  entered  into  articles  of  agree- 
ment, under  seal,  by  which  S.  A.  Covenanted  to  bargain  and 
sell  the  farm  to  the  plaintiff,  on  his  paying,  within  one  year  after 
the  death  of  S.  A.,  6,000  dollars  to  his  executors,  who  should 
then  convey  the  farm  to  the  plaintiff.  The  plaintiff  continued 
in  possession  of  the  farm,  under  the  lease,  until  the  death  of 
S.  A.,  in  April,  1806.  By  his  will,  made  the  24th  of  Janu- 
ary, 1805,  S.  A.  gave  to  l)is  wife  500  dollars,  "  to  be  left  in 
the  hands  of  his  executors,  to  be  paid  to  her,  for  her  support, 
at  any  time,  or  at  all  times,  as  her  need  might  require."  He 
also  gave  to  her  what  household  goods  she  might  need; 
f  *449]  *and  gave  to  his  three  grandsons,  by  name,  (the  plaintiff 
being  one,)  325  dollars  each  ;  and  to  his  five  granddaugh- 
ters, by  name,  each  175  dollars,  to  be  paid  after  the  sale  of 
the  farm ;  and,  after  the  payment  of  all  debts  and  legacies, 
he  directed  the  residue  to  be  divided  into  six  equal  shares, 
which  he  distributed  among  his  children  and  grandchildren, 
&c.  He  also  directed  his  movables  to  be  sold  as  soon  as 
convenient,  and  his  farm  to  be  sold  within  on§  year,  and  the 
money  to  be  paiil  to  the  legatees,  as  the  executors  might 
think  proper. 
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The  plaintiff,  after  the  death  of  S.  A.,  continued  in  pos-        isn. 
session  of  the  farm,  and,  having  paid  to  the  executors  the  ^_»-v,„-.,_^ 
6,000  dollars,  they,  on   the  Uth  of  April,  1807,  conveyed        Adsit 
to  him  the  farm,  being  303  acres,  in   fee.     The  personal       Ans'ir. 
estate  of  the  testator,  after  paying  his  debts,  was  insufficient 
to  pay  any  part  of  the  legacies,  all  of  which,  there  being  no 
other  real  estate,  depended  on  the  sale  of  the  farm.     The 
bill  stated,  that  the  defendant  knew  of  the  lease,  the  agree- 
ment, the  will,  and  the  sale  to  the  plaintiff,  by  the  executors, 
and  made  no  objection,  nor  claimed  any  dower,  but  accepted 
the  legacy,  which  was  paid  to  her  out  of  the  proceeds  of  the 
real  estate.     That  the  defendant  was  91  years  of  age,  and 
claimed  her  dower  in  the  farm,  and  had  brought  actions  at 
law  to  recover  it,  and  the  suits  were  proceeding  against  the 
plaintiff,  and  J.  C,  to  whom  he  had  sold  part  of  the  farm. 
The  bill  prayed  for  an  injuriction  to  stay  the  suits  at  law, 
and  that  the  defendant  might  be  'barred  of  her  claim  of 
dower,  &c.     An   injunction   was  issued  according  to  the 
prayer  of  the  bill. 

The  defendant,  in  her  answer,  filed  the  20th  of  September, 
1815,  admitted  the  material  facts  stated  in  the  bill,  but  al- 
leged that  she  explicitly  stated,  when  the  deed  was  given 
to  the  plaintiff,  that  she  intended  to  claim  her  dower,  and 
that  she  never  declared  herself  satisfied  with  the  provisions 
*in  the  will ;  that  she  received  a  part  only  of  the  legacy,  367  [  *  450  ] 
dollars,  not  in  lieu  of  dower,  but  stated,  when  she  received  it, 
that  she  should  claim  her  dower,  if  necessary. 

H.  Bleecker,  for  the  defendant,  on  the  merits  stated  in  the  Mm/  I9th 
answer,  now  moved  to  dissolve  the  injunction.  He  contend- 
ed, that  the  testator  had  not  declared,  in  express  terms, 
nor  was  it  to  be  collected  by  necessary  implication  from  the 
provisions  in  the  will,  that  the  legacy  to  the  defendant  was 
to  be  in  lieu  of  dower ;  and,  consequently,  that  the  defend- 
ant was  not  to  be  put  to  her  election,  but  was  entitled  to 
the  testamentary  provision,  and,  also,  to  her  dower  at  law. 
He  cited  Co.  Litt.  6.  note  227.  by  Hargrove.  1  Johns.  Rep. 
307.  2  Verncfu,  365.  1  Lord  Raym.  438.  8  Mod.  152. 
^mWe7-,682.  8  Vin.  Ahr.  Sm.  Free,  in  Ch.  133.  1  Bro. 
Ch.  Cas.  292.  2  Bro.  Ch.  Cas.  347.  362.  3  Woods.  493 
3  Vesey,  149. 

J.  Tallmadge,  contra.  He  objected  to  the  motion,  at  tBis 
time,  as  the  cause  was  at  issue,  and  parol  proof  had  been 
taken,  the  effect  of  which,  on  the  question  arising  in  the  will, 
could  not  be  determined,  as  the  proof  was  not  before  the 
Court. 
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1817.  The  Chancellok.     This  is  a  motion  to  dissolve  the  in- 

v_^-~v>^,^  junction  on  the  coming  in  of  the  answer. 

Apsrr  The  question  on   the  will  is,  whether  the  defendant  i» 

entitled,  to  her  dower,  as  well  as  to  her  legacy ;  if  not,  theii 
whether  she  is  still  entitled  to  her  election,  notwithstanding 
a  considerable  part  of  the  legacy  has  been  received^, 

I  am  not  prepared  to  say  what  effect  parol  proof;  may 
have  on  this  question  ;  and,  therefore,  1  shall  give  the  plain- 
tiff an  opportunity  to  bring  the  cause  to  a  hearing  before  I 
dissolve  the  injunction ;  but  I  have  no  difficulty,  in  the  mean 
time,  in  saying,  that  there  does^  not  appear-  to  be  any 
*451  ]  *thing  in  the  will  itself  to  bar  the  widow,  or  to  putherto 
her  election. 

If  the  legacy  is  to  be  takfin  in  lieu  of  dower,, I  should 
think  that,  the  defendant  is  entitled  to  her  election,  not- 
withstanding her  acceptance  of  the  legacy ;  for  it  is  evident, 
that  she  did  not,  in  that  case,  act  with  a  proper  understand- 
ing of  the  consequence:  of  that  acceptance,  but  was  under 
mistaken  impressions.     CfVake  v.  fVaJce,  I  Vesey,jun,  335.) 
The  legacy  is  not  declared,  by  any  express  words  in  the 
will,  to  be  in  lieu  of  dower.     The  inquiry,  thenj  is,  whether 
such  an  intention  in  the  testator,  is  to  be  collected;  by  clear 
and  manifest  implication  from  the  provisions-  in  the  will. 
To  enable  us  to  deduce  such  an  implied  intentioHj  the  claim 
of  dow^r  must  be  inconsistent  with  the  will,, and  repugnant 
to  its  dispositions,  or  some  of  them.     It  must,  in  fact,  dis- 
turb or  disappoint  the  will,     Thisappears  to  be  the  result, 
of  an  historical  review,  of  the  cases  upon  this  greatly  agitated, 
subject.     According  to  this  test,  the  defendant  is  entitled  to 
her  dower  as  well  as  to  the- legacy  ;  for  every  bequest  can 
take  effect,  and.  every  disposition  of  the  will  be  fulfilled, 
consistently,  with  the  operation  of  the  claim  of  dowers    The? 
direction  given  in  the  will  to  sell  the  farm,  is  not,  of  itself,  a 
circumstance  that  is  to  alter  this  construction ;  for  it  is  well 
understood,  that  the  purchaser  takes  the  estate  subject  to 
that  claim.     The  title  to  dower  is  paramount  to  the  testator's 
title,  and  he  has  no  control  over  it.     All  the  cases,  however 
irreaoncilable  they  may  be  in  other  respects,  agree  in  this, 
that  a  devise  of  the  lands  to  trustees  to  sell,  or  a,  direction'*-, 
to  the  executors  to  sell,  is  understood  to  pass 'the  estate  sub^ 
ject  to  dower.     There  is  no  inconsistency  between  the  exe-^ 
cution  of  such  a  power  and  the  claim  of  dower;     There  is; 
no  pretence  even  of  hardship  in  this  case  upon  the  testator's 
grandson,  who  now  comesforward  to  rep&i  the  claim,  he- 
cciuse  the  purchase  of  the  farm  was  in  pursuance  of  aconr 

[*452]      tract  made  *with  the  testator,  and  far,  a  pa-ice;- agreed  tOHj- 
long  before  he  made  his  will.     The  parties:  must  have  un- 
derstood the  contract  as  referring  only  to  the  testator's  riglit^ 
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aiid  that  the  land  would  pass  cum  onere,  or  subject  to  the        1817. 
weil-kiiown  contingency  of  dower.  v_^-n/-*^^ 

The  bequest  of  a  sum  of  money  to  the  wife,  is  never  ad-  adsit 
iriitted  to  be,  of  itself,  and  unconnected  with  other  circum-  awit. 
stances,  a  substitute  for  dower.  It  is  considered  a  volun- 
tary gift,  and  Joes  not  affect  her  legal  rights.  Every  devise 
or  bequest  iiniports  bounty,  and  does  not  naturally  imply 
Eatisfaction  of  a  pre-existing  encumbrahce.  But  there  is  one 
expression  in  the  will  which  may  seem  to  mark  a  design,  in 
the  testator,  to  give  the  500  dollars  in  lieu  of  dower,  and 
that  is,  the  declaration  that  it  was  to  be  paid  her,  for  her  sup- 
port. If  this  contains  sufficient  evidence  of  a  clear,  unam- 
U^ous  intention  in  the  testator  to  substitute  that  legacy  for 
the  dower,  then  the  defendant  ought  to  be  put  to  her  elec- 
tion; for  if  she  takes  a  benefit  under  the  will,  she  must  con- 
form to  it,  in  ail  respects,  as  far  as  she  is  able.  It  would  be 
unconscientious  in  the  wife  to  take  the  dower,  and,  also, 
what  the  testator  intended  to  be  in  lieu  of  it.  The  great 
point  here  is.  Does  the  gift  of  the  500  dollars  furnish  cleat 
and  undoubted  evidence  of  such  intention  ?  May  not  this 
sum  have  been  intended  as  auxiliary  support,  and  not  as  an 
entire  and  only  provision  for  her  maintenance  ?  It  was  a 
provision  far  inferior  in  value  to  her  dower.  It  was  a  very 
inadequate  support  for  her  during  life.  The  sum  is  not 
given  absolutely,  out  and  out,  but  is  to  be  left  in  the  hands 
of  the  executors,  and  to  be  paid  to  her  as  her  need  might  re- 
jiiire.  The  better  opinion  is,  that  it  was  intended  as  a  mere 
gratuity,  or  as  a  cumulative  provision,  and  created  for  greater 
caution.  A  well-rooted  and  anxious  affection  would  natu- 
rally have  made  this  small  pecuniary  provision  for  the  better 
comfort  of  an  aged  wife,  without  any  intention  of  depriving 
her  of  her  more  ample  and  valuable  common  law  resource. 
The  *fact  that  the  testator  gives  her  also  the  requisite  house-  [  *  453  ] 
hold  gwds,  shows  that  he  contemplated  her  ability,  and, 
perhaps,  desire  to  live  by  herself.  I  cannot  find,  in  this  be- 
quest, evidence  sufficient  to  satisfy  my  mind  of  a  certain  or 
manifest  intention  that  it  should  be  in  lieu  of  dower ;  and 
the  acceptance  of  it  is  not  inconsistent  with  the  claim  of 
dower,  nor  is  the  assertion  of  that  claim  repugnant  to,  or 
destructive  of,  any  provision  in  the  will. 

The  weight  of  the  authorities  applicable  to  this  case,  is 
decidedly  in  favor  of  the  widow's  claim  to  dower,  notwith- 
standing the  bequest. 

In  Lawrence  v.  Lawrence,  (2  Vern.  o65.  1  Eq.  Cas. 
Ahr.  218,  219.)  the  testator  devised  some  pi,rsonal  legacies 
to  his  wife,  and  also  devised  to  her  part  of  his  real  estate,  of 
the  yearly  value  of  130Z.  during  her  widowhood,  and  the 
lemainder  of  his  whole  estate  he  devised  to  the  plaintiff.     It 
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1817.       ^^^  ^^^^  by  Lord  Chancellor  Somers,  that  though  what  was 
^.^-^,->»_/  given  to  the  wife  was  not  declared  to  be  in  lieu  of  dovvei- 
Adsit       j'et  it  might  be  plainly  collected  from  the  will  that  it  was  so 
Ad^'it        iritended,  because  the  testator  devised  all  other  his  real  es- 
tate to  other  uses ;  and  he  held  the  widow  to  her  election, 
between  the  dower  and  the  devise. 

It  is  to  bp  observed,  that  the  lord  chancellor  put  the  case 
upon  a  plain  intent  to  substitute  the  provisions  in  the  will 
for  the  dower. "  Whether  he  was  or  was  not  mistakeja  in  his 
inference,  yet  the  ground  he  took  was  correct,  in  requiring  a 
manifest  intention  to  bar  the  dower.  That  case  was  also 
much  stronger  than  the  present,  for  there  was  not  only  a  pe- 
cuniary bequest,  but  a  devise  of  an  interest  in  the  land. 
But  this  decree  of  Lord  Somers  was,  afterwards,  on  a  re- 
hearing before  Lord  Keeper  Wright,  in  1702,  reversed,  be- 
cause it  did  not  appear  that  the  testator  intended  to  bar  the 
wife  of  her  dower.  The  same  point,  under  the  same  will, 
in  1715,  came  before  Lord  Chancellor  Cowper,  who  con- 
[*454]  curred  in  opinion  with  the  lord  keeper;  *and  that  last 
decree  was  affirmed,  on  appeal  to  the  house  of  lords.  (1 
Bro.  P.  a  591.) 

The  next  case,  in  the  order  of  time,  was  that  of  Hiichin 
V.  Hitchin.  (Free,  in  Ch.  133.  2  Vern.  403.)  The  testa- 
tor devised  certain  lands  to  his  wife  for  life,  without  saying 
more,  and  devised  the  residue  of  his  lands  to  other  purposes. 
The  decision  of  Lord  Somers,  in  Lawrence  v.  Lawrence, 
which  was  made  the  year  before,  was  urged  against  the 
widow's  claim  of  dower  in  the  lands  devised  to  others,  and 
that  decision  had  not  then  been  reviewed  and  reversed. 
But  the  lord  keeper  held,  that  the  devise  was  not  to  be 
looked  upon  as  any  recompense  or  bar  of  dower,  but  as  a 
voluntary  gift.  In  Lemon  v.  Lemon,  (5  Geo.  I.  8  Viner, 
366.  PL  45.)  the  testator  devised  lands  to  his  wife  for  life, 
which  were  of  more  value  than  her  dower,  but  not  devised 
to  her  expressly  in  lieu  of  dower ;  and  he  devised  other  lands 
to  his  brother,  in  which  the  widow  claimed  her  dower. 
Lord  Chancellor  Parker,  on  the  strength  of  the  case  of 
Lawrence  v.  Laivrence,  as  settled  in  the  house  of  lords, 
held,  that  the  widow  was  entitled  to  her  dower,  notwith- 
standing the  devise. 

Thesu  several  cases  established  the  rule,  that  not  merely 
a  pecuniary  bequest,  but  even  a  devise  of  lands,  though  for 
life,  and  though  of  greater  value  than  her  dower,  was  not  to 
be  taken  in  bar  of  dower,  unless  so  expressed.  Lord  Cam- 
den admitted,  that  these  cases  were  good  law,  because  the 
will,  in  all  those  cases,  was  consistent  with  the  claim  of  dower. 
The  dowable  estate  was  devised  generally,  and  passed  cum 
onere.  But  since  those  decisions,  a  very  interesting  discus- 
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sion  has  arisen,  and  been  continued  through  several  of  the        1817. 
cases,  on  the  effect  of  an  annuity  given  to  the  wife  for  hfe,   v_^-n.^-<«^ 
and  charged  upon  the  dowable  estate.  Adsit 

Lord  Ilardwicke  appears  to  have  considered  the  annuity  adsit. 
as  no  bar,  according  to  the  imperfect  note  of  the  case  of 
Pitls  V.  Snowden,  (cited  in  App.  to  1  Bro.  Ch.  Cas.  in  *2  [  *  455  1 
Vesey,  jun.  579.  and  3  Vesey,  jun.  252.)  the  testator  gave 
his  wife  an  annuity  of  507.,  chargeable  upon  the  lands  upon 
which  dower  was  sought,  with  a  power  of  entry  and  distress, 
and  which  lands  he  devised  to  his  children,  and  the  widow 
was  held  entitled  to  both.  But  in  Arnold  v.  Kempsiead, 
(Amb.  466.)  a  contrary  decision  seems  to  have  been  made. 
In  that  case,  the  testator  gave  his  wife  certain  leasehold 

.  houses,  for  hfe,  and  an  annuity  of  10/.  during  widowhood, 
and  then  disposed  of  all  his  freeholds,  subject  to  that  annuity. 
Lord  Chancellor  Northington  considered,  that  here  was  a 

;  manifest  intention  of  the  testator  to  give  the  annuity  in  sat- 
isfaction of  dower,  as  the  lands  were  devised  subject  to  that 
annuity,  and  the  claim  of  dower  would  be  in  contradiction 
to  the  will. 
The  general  doctrine,  in  this  case,  was  perfectly  sound, 

((.whatever  may  be  thought  of  its  application.  The  case  of 
Lawrence  v.  Lawrence,  as  finally  settled,  was  admitted  to  be 
the  rule ;  but  here  the  iiitention  was  held  to  be  manifest, 
and  the  claim  of  dower  in  contradiction  to  the  will.  The 
ease  of  Villaval  v.  Galway,  (Amb.  682.     1  Cruise's  Dig.  tit. 

:  Dower,  ch.  5.  sec.  33.  S.  C.)  was  decided  soon  after,  by 
Lord  Comrfen,  by  whom  all  the  cases  were  ably  examined, 
and  he  went  largely  into  the  argument,  to  show  that  the  an- 
nuity was  inconsistent  with   the  claim  of  dower.     In  that 

'  case,  the  will  gave  the  wife  an  annuity  of  200/.  with  a  pow- 
er of  entry  and  distress;  and,  subject  thereto,  he  devised  his 
estates  in  trust  for  his  daughter.  The  lord  chancellor  fol- 
lowed the  case  of  Arnold  v.  Kempstead,  and,  in  opposition 
to  that  of  Pitts  v.  Snowden,  held,  that  a  rent  charge  given 
to  the  widow,  issuing  out  of  the  estate,  subject  to  dower,  and 
with  power  of  distress,  was  a  bar  of  dower,  because  such  a 
claim  would  disappoint  or  disturb  the  will,  and  be  inconsist- 
ent with  it.  As  an  annuitant,  the  widow  must  be  out  of 
possession  of  the  whole  land,  and,  as  dowress,  she  must  be  in 

>  possession  of  part.  The  trustees  could  not  hold  the  whole, 
subject  to  the  annuity  *and  distress,  without  being  in  posses-  [  *  456  1 
sion  of  the  whole ;  and  they  were  to  hold  the  whole  in  trust, 
ind  for  the  widow,  as  an  annuitant.  But  the  claim  of  dower 
would  put  her  in  possession  of  a  part,  and  sink  so  much  of 
the  annuity  ;  whereas,  the  very  gift  of  an  annuity,  chargeable 
upon  the  real  estate,  does,  from  the  nature  of  the  interest, 
throw  her  out  of  possession ;  and,  by  this  course  of  reason- 
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1817.       '"g'  ^^^  chancellor  undertook  to  prove,  that  the  claim  of 
>.„*— ^,-.^_^  dower  was  inconsistent  with  the  will,  and  that  the  acceptance 
Adsit        of  the  annuity  barred  the  dower.     In  Jones  v.  Collier,  (Amb 
aJsit.       830.)  decided  by  Sir  Thomas  Sewell,  as  master  of  the  rolls 
these  two  latter  decisions,  on  the  effect  of  an  annuity  to  bat 
dower,  in  the  lands  on  which  it  is  charged,  were  folloSved. 
So  also,  Mr.  J.  Butler,  when  setting  for  the  lord  chancellor, 
in  Wahe  v.  Wake,  (3  Bro.  255.     1  Vesey,j'un.  335.)  follow- 
ed the  same  decisions,  on  the  same  qucBtion, 

In  the  subsequent  cases  it  would  appear,  however,  that 
even  this  doctrine  of  holding  the  wife  barred  by  an  annuity 
charged  upon  the  real  estate,  is  questioned  and  shaken,  ahd 
finally  overruted. 

Thus,  in  PearsQU  v.  Pearson,  (1  Bro.  292.)  land  was  de- 
vised to  the  son,  subject  to  an  annuity  to  the  wife,  and  the 
question  was,  whether  this  rent  charge  to  the  wife  was  a  bar 
of  her  dower,  without  being  so  expressed.  Lord  Rosslyn 
held  the  law  to  be  settled,  that  the  gift  of  an  annuity  to  the 
wife,  might  or  might  not  be  a  bar,  according  to  the  language 
of  the  will.  If  the  value  of  the  land  should  not  be  sufficient 
to  satisfy  the  annuities,  and  the  dower,  it  would  prove  an  in- 
tention to  bar  the  dower,  otherwise,  there  Was  nothing  in  the 
will  to  show  such  an  intention,  and  the  cause  stood  over  to 
inquire  into  the  value  of  the  land ;  and  it  was  agreed  that  if 
it  was  not  sufficient  to  satisfy  both,  the  widow  must  elect. 
Again,  in  Brown  v.  Perry,  (Dickens,  685.)  according  to  a 
short  and  imperfect  note  of  the  case,  Lord  Ch.  Thurlow  r&- 
[*457  j  stored,  in  full  vigor,  the  *efficacy  of  the  ancient  authorities  ' 
The  testator  devised  to  his  wife  some  particular  estates  foi 
life,  and  also  bequeathed  her  specific  parts  of  his  personal 
estate,  and  he  held  that  she  was  not  barred  by  the  acceptance 
of  the  devise  and  bequest.  The  law  gave  her  dower,  and 
what  her  husband  gave  her  was  ah  addition.  In  Foster  v. 
Cook,  (3  Bro.  34T.)  Lord  Thurlow  held,  that  even  an  an- 
nuity to  the  wife  for  life,  and  charged  upon  the  real  estate, 
in  the  hands  of  trustees,  was  no  bar  of  dower,  which  was 
paramount  to  the  will.  This  was  iii  direct  contradiction  to 
the  cases  already  mentioned  in  favor  of  the  bar  arising  from 
the  annuity ;  and  it  is  the  more  striking,  as  these  cases  were 
cited  by  the  counsel,  and  pressed  upon  his  lordship's  atten- 
tion. The  decisions  of  Lord  Hardwicke,  and  of  Lord  Thur- 
low, are  thus  placed  in  direct  opposition  to  the  intermediate 
decisions  on  this  point  of  the  annuity. 

In  the  recent  cases,  this  whole  subject  has  received  a 
turther  investigation,  and  they  will  be  found  to  be  extremely 
intferestihg  on  this  greatly  litigatfed  rule  of  construction. 

The  case  of  Straham,  v.  Sutter,  (3  Vesey,  249.)  came  be- 
fore Lbrd  Alvanley,  as  master  of  the  rolls.  There  was  a  de« 
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vise  to  the  wile  ^{  20  guineas^  "for  her  immediate  support        1817. 
and  maintenance,"  and  an  aimuity  during  her  widowhood,  ^..^—s^-i^^^ 
and  a  gift  also  to  her,  of  the  household  furniture,  and  the        Adsit 
testator's  stock  in   trade.     He  devised  his  real  estate  to  his       ad^s'it. 
son,  and  directed  the  rents  and  profits  to  be  applied  to  his 
education. 

This  case  is  considerably  analogous  to  the  one  now  before 
me,  and,  I  think,  would  afford  a  much  stronger  inference 
against  the  right  to  dower. 

Lord  Ahanley  held,  that  the  claim  of  dower  was  not  in- 
consistent and  irreconcilable  with  the  devise  to  the  son,  and 
that  it  was  not  a  necessary  inference  that  the  testator  in- 
tended that  the  devisee  should  take  it  unencumbered  by  the 
dower  of  the  wife.  The  annuity,  in  this  case,  was  not 
*charged  upon  the  premises  of  which  the  wife  was  dowable,  [  *  458  ] 
and,  therefore,  it  was  not  exactly  hke  the  cases  in  Ambler. 
The  gift  of  an  estate  out  of  which  the  widow  was  dowable, 
did  not  prevent  her  from  taking  any  other  estate  the  testa- 
tor thought  proper  to  give  her ;  and  he  recognized  the  au- 
thority of  the  elder  cases,  by  which  the  gift  of  an  estate  to  a 
third  person  did  not  exclude  the  wife  from  claiming  dower  out 
of  it.  He  concluded  that  the  widow  in  this  case  was  not 
barred.  In  French  v.  Dames,  (2  Vesey,  jun.  572.)  Lord 
Ahanley  had  previously  gone,  still  more  minutely,  into  an 
examination  of  all  the  cases  on  the  subject.  A  devise  of  all 
the  estate  was  made  to  the  wife  and  others,  in  trust  to  sell, 
and  great  benefits  were  given  to  the  wife  out  of  the  proceeds. 
This  presented  a  very  strong  case  in  support  of  the  inference, 
that  the  testator  meant  to  bar  the  dov/er,  but  he  ruled  other- 
wise. In  the  three  cases  from  Ambler,  the  demand  of  the 
annuity  was  out  of  the  same  estate  as  the  dower,  but  here 
the  claim  was  out  of  a  fund  composed  of  the  produce  of  the 
real  and  personal  estate  mixed  together ;  and  the  niaster  ot 
the  rolls  held,  that  merely  directing  the  estate  to  be  sold  was 
not  a  bar,  for  the  wife  might  take  her  dower  out  of  the  pur- 
chase money.  He  did  not,  therefore,  expressly  contradict 
the  authority  of  the  cases  in  Ambler,  though  he  evidently 
would  have  done  so,  if  necessary,  by  preferring,  as  he  did, 
the  old  and  the  modern  cases,  which  were  irreconcilable  with  * 

those  intermediate  decisions.  It  appeared  to  him,  that  here 
was  no  manifest  and  certain  intent  to  bar  the  dower,  though 
he  believed  the  husband  would  have  imposed  such  a  condi- 
tion, if  he  had  recollected  the  dower.  But  the  hiBiband  had 
not  done  so,  and  there  was  no  clear,  incontrovertible  result 
from  the  will,  that  he  meant  to  exclude  her ;  no  legacy  would 
be  disappointed.  The  dower  and  all  the  dispositions  could 
stand  together.  There  was  no  repugnancy  between  the  dis- 
positions in  the  will  and  the  dower.     The  only  argument 
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1817.      ^'^^'  ^^^^  ^^^  estate  would  not  sell  for  so  *much  as  if  dower  was 
y_^-v— „^^  not  insisted  on,  but  that  was  no  reason  why  a  person  taking  a 

4.DSIT        legacy  was  to  be  prevented  from  setting  up  an  encumbrance. 

^J'j,;^  In  Greatorex  v.   Cary,   (6  Vesey,  615.)  the  testator  had 

given  to  the  wife  150Z.  a  year,  during  her  widowhood,  and 
charged  it  on  the  real  and  personal  estate.  He  also  be- 
queathed to  her  his  household  goods,  &c.,  and  devised  the 
residue  of  his  estate  to  his  sister.  This  brought  up  again  the 
effect  of  the  annuity  on  the  claim  of  dower ;  and  the  present 
master  of  the  rolls.  Sir  fVm.  Grant,  decided  the  case  in  hei 
favor,  upon  the  authority  of  Foster  v.  Cook,  and  held  that 
here  was  no  repugnancy,  and  that  it  did  not  appear  clearly 
that  the  testator  meant  so  to  dispose,  that  if  she  should  claim 
dower,  it  would  disappoint  the  will. 

The  subject  was  brought  under  the  consideration  of  Lord 
Redesdale,  in  Birmingham  v.  Kirwan,  (2  Schoales  fy  Lefroy, 
444.)-  and  he  said  the  clear  deduction  from  all  the  cases  was, 
that  the  intent  to  exclude  the  right  of  dower  by  a  vol- 
untary gift,  must  be  demonstrated  by  express  words,  or  by 
clear  and  manifest  implication,  and  this  implication  must 
arise  from  some  provision  in  the  will,  inconsistent  with  the 
assertion  of  the  claim.  He  ruled,  accordingly,  in  the  case 
before  him,  that  a  devise  to  the'  wife  of  a  house  and  170 
acres  for  life,  at  a  low  rent,  and  with  directions  to  keep  it  in 
repair,  was  inconsistent  with  the  assertion  of  a  right  of  dower 
in  the  same  lands,  but  not  inconsistent  with  p.  claim  of  dower 
•  in  the  rest  of  the  estate  which  he  had  devised  to  others ;  and 
he  put  the  wife  to  her  election  as  to  the  one  tract,  and  al- 
lowed her  claim  as  to  the  rest  of  the  estate.  He  admitted, 
that  a  devise  of  the  house,  &c.  simply  to  trustees,  might  be 
subject  to  dower,  but  that  the  special  directions  concerning 
it,  rendered  the  claim  inconsistent  with  the  dower.  The 
dower  would  be  inconsistent  with  her  own  title  to  one  third; 
and  upon  the  authority  of  the  distinction  in  this  case,  the 
vice  chancellor  of  England,  in  Dorchester  v.  Effingham, 
[*460  1  (Cooper's  Eq.  Rep.  319.)  *confined  the  claim  of  dower  to 
the  residue  of  the  estate,  but  disallowed  it  as  to  a  part,  in 
the  case  where  the  testator  had  devised  a  legacy  to  the  wife 
of  5001.,  and  a  house  and  53  acres,  part  of  his  real  estate. 
He  said  he  would  not  undertake  to  conjecture  that  a  testa- 
tor meant  what  he  had  not  said,  though  it  was  probable  the 
testator  had  not  any  intention,  one  way  or  the  other,  as  to 
dower  out  of  the  rest  of  his  estate. 

I  have  thus  reviewed  the  principal  cases  on  this  subject, 
and,  though  many  of  them  may  not  be  entirely  applicable, 
I  thought  it  would  be  useful  to  examine  the  question,  on  the 
ground  of  authority,  in  all  its  bearings,  and  to  show  the  lead- 
ing principle  which  uniformly  pervades  the  cases.  The  re- 
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suit  clearly  is,  that  there  is  not  a  single  case  that  contradicts        isn, 
the  defendant's  claim  ;  but,  on  the  contrary,  if  the  question  \^^-s^~^^ 
under  this  present  will  had  been  the  one  in  any  of  those     Demarest 
cases,  there  would  probably  not  have  been  a  moment's  doubt     wynkoop 
or  difficulty  in  the  minds  of  any  of  the  learned  men  who  have 
bestowed  such  pains  and  talent  in  their  discussions. 

The  only  color  that  can  be  given  to  the  plaintifTs  claim, 
must,  then,  arise  from  the  proof  which  may  have  been  taken 
in  the  cause;  whether  admissible,  and,  if  so,  what  effect  it 
ought  to  have,  I  cannot  now  say ;  and,  in  order  to  have  that 
part  of  the  case  discussed,  I  shall,  for  the  present,  deny  the 
motion,  with  liberty  to  the  defendant  to  renew  it,  if  the  plain- 
tiff does  not  set  down  the  cause  for  hearing  at  the  next  term 

Motion  denied. 


*Demarest  and  wife  against  Wynkoop  and  others.       [  *  461  ] 

Proceedings  in  a  suit  in  this  Court  will  not  be  stayed,  on  motion,  until  the 
costs  in  certain  suits  at  Imo,  between  the  same  parties,  relating  to  the 
same  subject,  in  which  the  plaintiffs  had  been  nonsuited,  or  verdicts 
found  against  them,  be  paid,  by  the  plaintiffs. 

The  rule  applies  only  when  both  suits  are  in  the  same  Court ;  or,  at  least, 
in  Courts  of  the  same  nature,  and  proceeding  in  the  same  manner,  and 
on  the  same  principles,  either  at  law  or  equity. 

HENRY,  in  behalf  of  the  defendants,  moved,  that  all  /«««  M. 
further  ^proceedings  in  this  cause,  on  the  part  of  the  plain- 
tiffs, be  staid,  until  the  costs  of  certain  suits  in  ejectment,  in 
the  Supreme  Court,  were  paid.  He  read  an  affidavit,  stat- 
ing that  the  plaintiffs  commenced  an  action  of  ejectment  at 
law,  in  1809,  against  the  defendant  Wynkoop,  on  which  a  ver- 
dict and  judgment  were  obtained  for  the  defendant  ff.  That, 
in  1811 ,  the  plaintiffs  commenced  ejectments  at  law  against  the 
defendants  Dubois  and  Astor,  in  each  of  which  suits  the 
plaintiffs  were  nonprossed.  That  the  defendants  became  en- 
titled to  the  costs  of  those  suits,  which  have  not  been  paid, 
and  that  the  plaintiff  Demarest  was,  and  still  is,  insolvent. 
That  the  bill  sets  up  some  claim  of  title  to  certain  portions  of 
the  land,  under  pretence  of  which  the  ejectments  had  been 
prosecuted.  That  the  cause  is  at  issue  in  this  Court,  and 
testimony  taken. 

H.  BleecJcer,  contra. 
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1817.  The  Chancellob.     A  similar  application  was  made  in 

the  case  of  Wild  v.  Hobson,  (2  Vesey  fy  Beamt,  105.)  and 
Lord  JE/rfon-said,  the  principle  of  staying  one  action  until  (he 
*costs  of  a  former  action  between  the  same  parties  on  the 
same  subject  matter,  were  paid,  had  never  been  applied, 
where  the  one  suit  was  in  equity,  and  the  other  at  law.  In 
all  other  cases,  if  the  two  suits  had  not  been  in  the  same 
Court,  yet  they  were  in  Courts  of  the  same  nature,  and  pro- 
ceeding upon  the  same  principles,  and  in  the  same  mode. 
Thus,  in  Melchart  v.  Halsey,  (3  Wils.  149.)  a  suit  in  the  C. 
B.  was  stayed,  until  the  costs  of  a  former  suit  in  the  K.  B 
were  paid;  and  in  Holbrooke  V.  Cracraft,  (5  Vesey,  706 
note.)  the  Court  of  Chancery  required  the  costs  of  a  former 
bill  between  the  same  parties  in  the  exchequer  lo  be  pre- 
viously paid.  The  interference  has,  in  no  instance,  been 
carried  further.  There  is  a  great  distinction  between  legal 
and  equitable  jurisdictions,  as  to  the  mode  of  proof,  the  moile 
of  trial,  and  the  nature  of  the  relief.  Such  a  change  in  the 
remedy  does  away  the  presumption  of  vexation.  The  party 
having  tried  the  question  at  law,  may  apply  to  the  defend- 
ant's conscience  ;  and  Lord  Eldon  says,  it  was  never  asserted, 
that  a  plaintiff  must  not  bring  an  ejectment  until  he  has 
filed  a  bill,  and  he  thought  it  might  be  productive  of  mis- 
chief to  apply  the  principle  to  this  case. 

On  the  strength  of  the  reason  and  authority  of  that  case, 
and  in  the  absence  of  all  practice  and  precedent  to  the  con- 
trary, I  shall  deny  the  motion,  but  without  costs. 

Motion  denied. 
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1817. 

Belksap 

•C.  Belknap  and  others  against  D.  Belknap  and     belLap. 
others. 

[Explained,  7  Johns.  Ch.  333.    Followed,  Hopk.  476;  6  Paige,  88.] 

Under  the  act  for  draining  swamps  and  bog  meadows,  in  the  counties  of 
Orange  and  Dutchess,  passed  the  9th  of  Jhpril,  1804,  (sess.  27.  cli.  91.) 
the  inspectors,  appointed  by  the  Court  of  Common  Pleas,  for  draining 
theg'reai  swamp  or  bog  meadow,  near  JVewburgh,  must  strictly  observe 
the  precise  limits  prescribed  by  the  act ;  and  can  only  continue  the  main 
ditch  dug  for  that  purpose,  at  the  north  end  of  the  great  pond,  through 
lands  adjoining  the  swamp  :  they  have  no  authority  to  dig  down  the 
oulM,  at  the  southeast  end  of  the  pond,  and  thereby  hijure  or  destroy 
valuable  mHU,  &c.  erected  on  the  outlet,  and  on  land  not  adjoining  the 
great  swamp,  or  to  break  up  ancient  and  useful  streams  of  water,  by 
draining  the  natural  reservoirs  which  feed  them.  And  if  they  exceed 
their  power,  in  this  respect,  this  Court  will  grant  a  perpetual  injunc- 
tion to  restrain  all  proceedings  touching  the  outlet  of  the  pond, 
and  for  quieting  the  plaintiffs  in  the  enjoyment  of  the  water  for  their 
mills,  &c. 

THE  plaintiffs  are  seised  of  lands  in  Newhurgh,  adjoinir  g  /«>■•  9iu. 
the  east  side  and  south  end,  and  including  part  of  a  small 
lake  or  pond,  called  the  "  Great  Pond,"  lying  on  both  sides 
of  the  Passaick  creek,  or  outlet  of  the  pond  ;  and  have,  on 
the  outlet,  Ccbout  70  rods  distant  from  the  pond,  a  grist-mill 
and  a  saw-mill.  One  of  the  plaintiffs,  C.  B.,  is  also  seised 
of  a  farm  of  200  acres,  with  valuable  mills  and  factories 
thereon,  worth  about  20,000  dollars,  situate  about  four  and 
a  half  miles  from  the  pond,  and  one  and  a  quarter  mile  from 
the  Hudson,  which  he  holds  in  trust  for  the  other  plaintiffs 
and  himself;  and  the  stream  of  water  from  the  pond  con- 
tributes materially  to  the  use  of  the  last-mentioned  mills, 
and  gives  them  their  chief  value.  The  level  of  the  pond  is 
about  18  feet  above  the  low  lands  east  of  it,  and  distant 
about  80  rods,  and  the  average  depth  of  the  pond  is  13  feet. 
There  is  a  dam  erected  across  the  outlet,  for  the  use  of  the 
first-mentioned  mills ;  the  water,  at  the  dam,  being  about  six 
feet,  and  the  fall  below  about  10  feet.  The  bill,  also,  stated, 
that  the  fond  had  immemorially  served  for  the  use  of  the 
mills,  (Sbc.  \  and  that  a  dam  and  mill  had  been  kept  up  there 
for  above  20  years  past ;  and  that  the  outlet,  dam,  &c.  were 
improved  for  the  mills  below.  That  the  plaintiff's,  in  1809, 
purchased  the  mills  and  *dam  at  the  outlet,  and  made  great  [  *  464  \ 
improvenients,  chiefly  with  a  view  to  the  mills,  &c.  situate 
four  and  a  half  miles  below.  That  the  pond  was  one  and  a 
half  mile  long,  and  one  mile  broad,  and  covered  about  400 

res  ;  that  the  great  swamp  or  hog  meadow,  lies  north  of  the 
pond,  and  the  pine  swamp  south  of  it.  ■ 
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1817. 


V. 

Belknap 


[*465] 


That  in  1811,  the  defendants,  and  others,  claiming  to  be 
proprietors  of  part  of  the  great  swamp,  and  desirous  to  have 
the  same  ditched  and  drained  under  the  act  making  'provision 
for  draining  swamps  and  bog  meadows,  in  the  counties  o/ 
Orange  and  Dutchess,  passed  the  9th  of  April,  1804,  (sess. 
27.  oh.  91.  s.  1.  6.)  presented  a  petition  to  the  Court  of 
Common  Pleas  of  Orong-e  county,  pursuant  to  the  directions 
of  the  first  section  of  the  said  act ;  that  there  was  an  oifer 
to  show  cause  against  the  application  ;  but  the  Court  granted 
the  petition,  and  appointed  five  inspectors,  four  of  whom 
acted;  and,  on  the  10th  of  September,  1813,  made  a  report, 
that  they  had  surveyed  the  swamp,  and  deemed  it  practica- 
ble to  drain  it,  and  profitable  to  the  .proprietors,  and  had 
determined  the  number  of  acres  of  each  proprietor  to  be 
benefited,  and  made  a  map  (a)  of  the  tract  and  *the  course 
of  the  ditches  to  be  cut,  and  assessed  the  sums  to  be  paid  by 
each  proprietor,  and  described  the  course  of  the  ditches  re- 
quisite to  be  cut,  and  kept  open  ;  and  they  added :  *'  We 
find  it  necessary  to  continue  the  main  ditch  through  lands 
adjoining  the  said  tract  of  swamp  or  bog  meadow,  for  the 
purpose  of  draining  the  same  more  effectually,  viz.  through 
what  is  called  the  outlet  of  the  great  pond,  at  the  place  where 
the  gate  is  erected,  to  extend  the  course  the  said  outlet 
naturally  runs,  easterly,  about  21  chains,  to  the  low  lands  or 
swamp  below  the  pond,'  to  be  cut  16  feet  wide  and  10  feet 
deep,  and  that  the  lands  through  which  this  last  ditch  was  to  be 
continued  were  owned  by  C.  B.  and  others,  (the  plaintiffs,) 
and  that  they  could  not  agree  with  them  as  to  the  damage." 


('J.)  The  following  diagram,  taken  from  the  map  exhibited  in  thfl  ciiuse,  wil 
serve  to  elucidate  the  facts  in  the  case. 


Maitb  Ditch 
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They,  therefore,  applied  to  the  Court  to  appoint  appraisers,        1817. 
pursuant  to  the  sixth  section  of  the  act.  ^-^-n^—s.-^ 

The  bill  further  stated,  that  the  main  and  branch  ditches  Belknap 
in  the  great  swamp  to  the  north,  and  in  the  pine  swamp  to  belknap. 
the  south  of  the  pond,  are  calculated  and  intended  to  drain 
the  waters  t^hereof  into  the  great  pond.  That  those  swamps 
cannot  be  effectually  drained  by  leading  the  waters  thereof 
into  the  great  pond  ;  as  the  pond,  from  its  elevation,  is  inca- 
pable of  receiving  the  waters  necessary  to  be  drained  off,  un- 
less the  pond  itself  is  considerably  lowered,  or,  in  a  great 
degree,  drained  and  thereby  materially  to  diminish  the  value 
of  the  plaintiffs'  mills,  &c.  That  to  enlarge  the  outlet  of 
the  great  pond,  and  cut  it  down,  in  the  manner  the  inspect- 
ors have  reported,  would  prostrate  the  dam,  and,  in  a  great 
degree,  drain  the  pond  ;  that  the  inspectors  consider  such  re- 
duction as  a  continuation  of  the  main  ditch,  whereas  the 
outlet  is  at  the  soKlheast  end  of  the  pond,  about  one  mile,  on 
a  direct  line  across  the  pond,  from  the  place  where  the  main 
ditch  strikes  the  pond,  at  the  north  end.  That  the  land  of 
the  plaintiffs,  at  the  outlet,  does  not  adjoin  the  great  swamp, 
though  it  does  adjoin  the  pine  swamp ;  and  the  lands  of  the 
plaintiffs,  at  the  outlet,  *extend  into  the  pond,  about  15  [  *  466  ] 
chains.  That  the  pond  is  a  never-failing  source  of  water  to 
all  the  mills  below,  and  that  draining  the  swamp,  in  the 
manner  proposed,  would  destroy  the  benefit  of  the  water  to 
the  mills.  That,  according  to  the  report,  the  number  of  acres 
to  be  benefited  by  the  draining  and  ditching,  is  1210  acres,, 
and  the  sum  assessed  to  be  raised  is  4840  dollars,  out  of 
which  the  damages  are  to  be  paid ;  that  the  damages  of  the- 
plaintiffs,  by  the  operation,  would  be  5000  dollars  for  the 
first  farm,  and  10,000  dollars  for  the  second  farm,  &c.  held 
by  C.  B.  in  trust  for  himself  and  the  other  plaintiffs.  That 
the  act  of  the  legislature  does  not  warrant  any  such  draining 
of  the  pond,  nor  the  cutting  any  ditch  that  does  not  com- 
mence on  the  bog  .meadow,  and  be,  from  necessity,  continued 
therefrom  through  the  land  adjoining ;  nor  does  it  authorize 
touching  the  dam,  &c.  at  the  outlet.  That  the  inspectors 
exceeded  their  powers  under  the  act ;  that  their  report  was, 
therefore,  null,  and  ought  not  to  have  been  confirmed  by 
the  Court.  That  the  Court  proceeded  on  the  ground,  that 
the  report  was  final  and  conclusive,  and  could  not  be  revised 
by  them,  and  they  accordingly  appointed  three  appraisers. 
That  the  appraisers  are  proceeding  in  the  appraisement,  and 
threaten  to  cut  the  ditches,  &c.  The  bill  prayed,  that  the 
proceedings  touching  the  outlet  of  the  pond  might  be  de- 
clared null ;  that  the  rights  of  the  plaintiffs  might  be  de- 
clared, and  they  be  quieted  in  the  enjoyment  thereof;  that 
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1817.  ^^^  defendants  may  be  enjoined  from  assessing  and  ditcliino, 
■.^^'^^^^•m^,^  &c.,  in  regard  to  tiie  outlet,  &c.,  and  for  general  relief. 

Belknap  The  answer  of  the  defendants  admitted  the  titles  of  the 

plaintiffs,  except  as  to  the  pond,  and  that  the  mills  at  the 
outlet  depended  for  water  on  the  great  pond;  but  they  say 
that  those  mills  are  of  little  value.  They  admitted  also  the 
title  of  C.  B.  as  truUee,  &c.,  but  say,  that  the  lowtr  mills  are 
not  much  benefited  by  the  pond,  and  would  be  more  so,  if 
the  dam  was  lowered,  as  proposed ;  and   they   illeged  that 

*467]  there  were  no  mills  at  the  outlet,  until  within  *30  years; 
and  they  admitted  the  proceedings  as  to  draining  the  bog 
meadow,  &e.,  as  stated  in  the  bill,  and  allege  that  those  pro- 
ceedings were  regular  and  pursuant  to  the  act ;  and  that  the 
inspectors  did  not  exceed  their  powers  :  they  denied  that  cut- 
ting the  outlet,  as  proposed,  would  drain  the  pond ;  but  they 
admitted  that  it  would  injure  the  mills  there,  but  not  to  the 
amount  of  4,000  dollars,  &c. 

S.  Jones,  jun.,  and  Boyd,  for  the  plaintiifs. 

Harison,  and  Riggs,  for  the  defendants. 

The  counsel  for  the  plaintiffs  insisted  on  the  following 
points :  1.  That  the  proceedings  of  the  defendants  were  not 
authorized  by  the  act. 

2.  That  the  inspectors  exceeded  their  powers,  and  their 
proceedings  were  irregular  and  void. 

3.  That  the  draining  of  the  bog  meadow,  in  the  manner 
proposed,  would  greatly  injure  the  lower  mills  of  the  plain- 
tiffs, for  which  damage  no  compensation  was  provided. 

4.  That  the  operation  ought  not  to  be  permitted,  until 
adequate  compensation  was  provided. 

5.  That  the  defendants  ought  to  be  restrained,  by  in- 
junction, from  proceeding,  and  the  plaintiffs  be  quieted  in 
their  rights. 

They  cited  1  Ch.  Cas.  504.  1  Bra.  Ch.  Cits.  588.  2 
Vernon,  390.     1  Madd.  Ch.  129. 

For  the  defendants,  the  following  points  were  raised: 
1.  That  the  draining,  &-c.  according  to  the  plan  proposed 
by  the  inspectors,  will  not  injure  the  mills  of  the  plaintiffs, 
situated  farthest  from  the  pond  ;  and  that  if  the  mills,  near 
the  pond  should  be  destroyed  by  the  proposed  operation  of 
draining,  they  were  of  no  public  importance,  and  the  private 
injury  would  be  compensated  by  the  funds  to  be  raised  from 
the  property  benefited. 
[•468]  *2.  That  the  legislature  had  vested  in  the  Court  of  Com- 

mon Pleas,  and  in  the  inspectors  appointed  by  that  Court, 
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exclusively,  the  right  of  determining  whether  the  contem-        igj  7 
plated  works  ought  to  be  done,  subject  only  to  the  superin-   v^^-s,^— ^^ 
tending  power  of  the  Supreme  Court  to  correct  errors ;  and     Belknai- 
that  a  Court  of  equity  has  no  jurisdiction  in  the  case,  there     j^  ^^■_. 
being  neither  fraud  nor  accident  to  give  it  jurisdiction. 

3.  That  this  Court  has  no  authority  beyond  that  of  a  Court 
of  law,  in  construing  and  expounding  an  act  of  the  legisla- 
ture ;  and  that,  with  respect  to  acts  hke  the  one  for  draining 
the  swamps  in  question,  the  particular  jurisdiction  thereby 
erected  acts  conclusively,  wliile  it  acts,  within  the  bounds 
prescribed. 

They  cited  5  Vesey,  610.  7  Vesey,  3.  10  Vesey,  209. 
2  Vernon,  711.  1  Ch.  Cas.  227.  3  Ch.  Rep.  226.  2AtJc. 
144.    2  Dow's  Rep.  519.  534. 

The  Chancellor.  The  bill  is  filed  to  quiet  the  plaintiffs  jme  gm. 
in  the  possession  and  enjoyment  of  their  mills  and  other  im- 
provements, 'on  the  Passaic  creek  or  outlet  of  the  great  pond, 
near  Newburgh,  and  to  stop  the  defendants  from  lowering 
the  outlet.  The  proceedings  complained  of  were  instituted 
by  the  defendants,  under  the  act  of  the  9th  of  April,  1804, 
relative  to  the  draining  of  swamps  and  bog  meadows  in  the 
counties  of  Orange  and  Dutchess ;  and  the  principal  question 
in  the  case  is,  whether  the  act  gives  authority  to  interfere 
with  the  property  of  the  plaintiffs,  in  the  manner  proposed. 

The  design  of  the  act  was  to  enable  any  one  or  more  of 
the  proprietors  of  swamps  and  bog  meadows  to  have  them 
drained,  at  the  joint  expense  of  all  the  proprietors.  Most 
of  the  provisions  in  the  act  apply,  therefore,  exclusively  to 
the  interest  of  those  proprietors,  and  do  not  touch  the  plain- 
tiffs. When  application  is  made  to  the  Court  of  Common 
Pleas  to  have  inspectors  appointed  to  determine  on  the  ex- 
pediency, the  plan,  and  the  expense  of  draining,  and  to 
*make  a  ratable  assessment  of  the  expense,  the  notice  en-  [  *  469  J 
joined  by  the  act  is  to  be  directed  to  the  parties  iiiterested 
in  the  lands  to  be  drained.  The  notice  is  to  "  all  persons 
interested  therein,"  that,  is,  in  the  swamp  or  bog  meadow. 
No  other  persons  are  called  on  to  take  notice  of  the  pro- 
ceeding, or  to  have  any  concern  in  the  appointment.  And 
when  the  inspectors  have  made  their  return,  the  proprietors 
may  meet  and  choose  commissioners  to  act  in  the  place  and 
stead  of  the  inspectors,  and  who  are  then  to  be  clothed  with 
their  powers.  There  is  bat  one  section  under  which  third 
persons,  who  are  not  interested  in  the  lands  to  be  draifted, 
can  be  affected  by  these  private  and  ex  parte  proceedings, 
and  here  they  are  affected  only  in  what  appears  to  have 
been  considered  as  a  mere  incidental  circumstance.  The 
6th  section  provides,  that  in  case  the  inspectors  shall  find  it 
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1817.  necessary  "  to  continue  such  ditch  or  ditches  through  lands 
adjoining  any,  such  tracts  of  swamp  or  bog  meadow,  for  the 
purposes  of  draining  the  same  more  effectually,  they  are 
authorized  to  agree  and  settle  with  the  owner  or  owners  of 
such  lands,  for  such  damage  as  is  likely,  in  their  opinion,  to 
be  sustained  by  such  owner  or  owners,  by  reason  of  such 
ditch,  &c. ;  and  if  they  cannot  agree,  the  inspectors  are  to 
apply  to  the  Court  to  appoint  appraisers."  It  is  under  this 
section  that  the  present  controversy  has  arisen. 

The  inspectors  have  reported  a  plan  for  draining  the 
swamps  north  and  south  of  the  great  pond,  and  have,  in 
their  map,  laid  down  the  course  of  a  main  ditch  through  ■ 
each  swamp,  and  terminating  at  the  pond.  This  pond, 
which  is  designated  on  the  map  as  the  great  pond,  is  a  mile 
and  a  half  long,  and  one  mile  broad,  and  on  an.  average, 
13  feet  deep,  and  covers  400  acres  of  land.  The  ditches 
terminating  at  the  pond  will  not,  it  seems,  answer  the  pur- 
pose of  draining  the  swamps,  on  account  of  the  elevation  of 
the  water ;  and  the  inspectors  accordingly  propose  to  lower 
the  pond  very  materially,  by  cutting  down  the  outlet  of  it, 
[*470''  *by  a  ditch  10  feet  deep,  and  16  feet  wide.  The  plaintiffs 
allege,  and  have  gone  largely  into  proof  to  show,  that  this 
project  of  lowering  the  pond  would  destroy  the  value  of 
the  pond  and  outlet,  as  a  source  of  water  for  the  use  of 
'  mills  below.  The  defendants  admit  that  the  mill  and  dam 
at  the  outlet  would  be  essentially  affected  ;  but  they  insist, 
and  have  gone  into  proof  to  show,  that  the  mills  of  the  plain- 
tiffs lower  down  on  the  outlet  would  not  be  injured.  The 
witnesses  differ  essentially,  in  their  opinion  and  judgment 
on  this  point.  But  the  question  of  damage  is  not  the  one  1 
am  now  considering.  It  is  sufficient,  for  the  discussion  of 
the  matter  of  right,  that  the  mill  and  dam  at  the  outlet  must 
be  injured,  and  that  the  lowering  of  the  pond  to  the  extent 
proposed,  is  an  experiment  deemed  by  many  very  hazardous, 
in  respect  to  the  future  value  of  the  outlet  to  all  the  mills 
that  are  seated  upon  it.  The  important  question  is,  Have 
the  defendants  authority,  under  the  6th  section  of  the  act,  to 
cut  down  this  outlet  ?  Can  this  properly  be  deemed  a  con- 
tinuation of  the  main  ditch  through  lands  adjoining  the' 
swamp  ?  The  inspectors,  in  their  report,  so  consider  it;  for 
they  say,  "we  find  it  necessary  to.  continue  the  first-men- 
lioned  main  ditch  through  lands  adjoining  said  tract  of  swamp 
or  bog,  for  the  purpose  of  draining  the  same  more  effectually, 
viz.  through  what  is  called  the  outlet  of  the  great  pond;" 
and  yet  it  appears  that  this  outlet  is  at  the  distance  of 
one  mile  from  the  termination  of  the  main  ditch  above 
alluded  to. 

From  the  best  consideration  that  I  have  been  able  to  be 
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Blow  on  the  subject,  it  appears  to  me  that  the  inspectors        1817. 
have  given  too  extended  a  construction  to  their  powers  un-  v^^— ^^-^^ 
der  the  act.  Belkkap 

To  continue  a  line  or  ditch,  does  not,  in  the  ordinary  or  belknap. 
grammatical  sense,  admit  of  any  intervening  substance  to 
break  tiie  continuity.  It  impUes  uninterrupted  connection  ; 
and  the  ditch  cannot  properly  be  said  to  be  continued,  by 
terminating  it  at  the  north  end  of  the  pond,  and  *by  deep-  [*  471  ] 
ening  the  outlet  of  that  pond  at  the  southeast  corner.  We 
cannot  suppose  it  without  indulging  in  the  same  poetical 
fiction  by  which  the  river  Alpheus  was  continued  from  Greece 
to  Sicily :  occultas  egisse  vias  subter  mare.  The  ditch  was 
to  be  continued  through  lands  adjoining,  that  is,  through 
lands  next  to,  and  which  touched,  the  swamp  or  bog  meadow ; 
but  nfone  of  the  lands  of  the  plaintiffs  adjoin  the  great  swamp 
where  the  main  ditch  terminates,  though  they  may  adjoin 
the  small  or  pine  swamp  at  the  south  end  of  the  pond. 

If  the  operation  of  cutting  down  the  outlet  is  not  within  the 
letter  of  the  permission  under  the  act,  we  are  certainly  not 
warranted,  in  this  case,  to  construe  the  power  liberally,  and 
to  extend  it  by  equity.  It  is  not  a  case  that  concerns  the 
public,  but  one  of  mere  private  convenience  and  profit.  The 
preservation  of  the  great  pond  ahd  its  outlet,  may  be  as 
useful  to  the  plaintiffs  as  the  draining  of  the  swamps  would 
be  to  the  defendants,  and  the  interest  of  each  party  has  an 
equal  claim  on  the  protection  of  the  government ;  one  inter- 
est ought  not  to  be  made  subservient  to  the  other.  This 
permission  to  continue  the  ditch  through  adjoining  lands, 
without  the  consent  of  the  owner,  ought  to  be  strictly  con- 
strued, and  not  carried  beyond  the  plain  letter  of  the  act.  It 
is  an  invasion  of  the  rights  of  property ;  and  it  is  evident 
that  the  act  could  only  have  had  in  view  cases  of  the  most 
immaterial  and  trifling  consequence,  or  the  power  would 
never  have  been  granted  with  so  little  check.  We  have 
seen  that  the  plaintiffs  could  not  have  had  any  legal  notice 
of  the  application  to  the  Common  Pleas,  nor  any  agency  in 
the  appointment  of  the  inspectors,  and  that  the  decision  of 
the  inspectors,  as  to  the  necessity  and  course  of  the  ditch, 
is,  at  once,  conclusive  upon  them.  We  are,  therefore,  re- 
quired, by  justice  and  policy,  and  the  soundest  rules  of  in- 
terpretation, to  confine  the  inspectors  and  their  operations, 
as  they  may  affect  strangers  who  have  no  interest  in  the 
swamps,  within  the  strict  precise  limits  prescribed  *by  the  [*472i 
statute.  How  cautiously  and  guardedly  are  powers  given, 
even  to  public  officers,  to  lay  out  highways  for  the  use  of 
the  pubUc,  over  private  property.  They  are  not  to  be  laid 
out  over  cultivated  grounds,  without  the  certificate  of  twelve 
freeholders,  that  the  road  is  necessary,  nor  through  any  or- 
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1817.  chard  or  garden  of  four  years'  growth,  without  the  owner's 
consent.  Can  we  suppose  that  this  act  intended  that  these 
inspectors  should  carry  their  ditches  where  they  pleased, 
without  any  regard  to  the  improvements  of  others  ?  I  am 
entirely  persuaded,  that  the  project  of  draining  this  little  lake, 
and  thereby  destroying  one  mill,  "and  affecting,  more  or  less, 
all  the  others  which  are  supplied  by  its  waters,  is  a  stretch 
of  power  never  within  the  contemplation  of  the  act.  It 
w^ould  be  an  unreasonable  and  dangerous  construction.  The 
power  given  was  supposed  to  be  harmless.  It  was  never 
intended  to  touch  and  materially  injure  valuable  improve- 
ments on  adjoining  lands;  much  less  was  it  intended  to 
bre&k  up  useful  ancient  streams,  and  the  natural  and  capa- 
cious reservoirs  which  fed  them.  It  is  most  fit,  therefore, 
that  this  power  should  oe  kept  within  the  words  of  the  act. 

If  I  am  right  in  the  construction  of  the  act,  then  the  ju- 
risdiction of  the  Court,  and  the  duty  of  exercising  it,  are 
equally  manifest.  The  title  of  the  plaintiffs  to  the  use  of 
the  outlet  is  undisputed,  and  they,  and  those  under  whom 
they  hold,  have  been  in  the  enjoyment  of  that  right  for  a 
great  number  of  years. 

In  Finch  v.  Resbridger,  (2  Vern.  390.)  a  bill  was  filed  td 
quiet  the  plaintiff  in  the  enjoyment  of  a  water-course  running 
to  his  house  and  garden,  tiirough  the  ground  of  the  defend- 
ant, and  the  right  and  long  enjoyment  of  the  plaintiff  ap- 
pearing, the  lord  keeper  gave  effect  to  the  bill.  Again,  in 
,  Bush  V.  Western,  (Free,  in  Ch.  530.)  the  plaintiff  had  been 
*  473  ]  in  possession  of  a  water-course  for  60  years,  and  *the  de- 
fendant interrupted  it,  by  making  a  cut  or  channel  through 
his  own  lands,  and  a  perpetual  injunction  was  awarded  ;  and 
it  was  agreed,  in  that  case,  to  be  usual  to  have  such  bills  in 
this  Court,  in  the  first  instance. 

These  cases  relate  to  acts  of  interruption  by  private  indi- 
viduals ;  but  there  are  other  cases  still  more  applicable,  be- 
cause they  relate  to  the  proceedings  of  persons  acting  under 
a  statute. 

Thus,  in  the  case  of  Hush  v.  The  Trustees  of  Morden 
College,  (1  Vesey,  188.)  Lord  HardwicJce  allowed  an  in- 
junction to  restrain  turnpike  commissioners  from  entering  on 
the  land  of  the  plaintiff  to  dig  gravel,  as.  it  was  not  a  case 
within  their  authority.  The  lord  chancellor  said  he  should 
not  interpose  in  a  doubtful  case,  until  that  doubt  was  re- 
moved, and  the  matter  determined  at  law  ;  but  there  the 
case  was  plain,  and  if  the  commissioners  went  beyond  their 
jurisdiction,  they  were  as  much  trespassers  as  private  per- 
sons; and  though  Ihey  might  be  responsible  at  law,  that 
would  be  only  for  a  particular  wrong,  and  the  remedy  would 
not  be  equal  to  the  remedy  in  this  Couit.  In  the  late  case 
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oiShandv.  The  Aberdeen  Canal  Company,  (2  Dow.  519.)        1817. 
which  was  a   Scotch  case,  determined,  on  appeal,  in  the  •^^^■~-s^-^*>^ 
House  of  lords,  Lord  Eldon  said,  that  if  the  canal  commissioners     Belkmap 
exceeded  their  powers,  they  became  trespassers,  but  chancery     belksap 
would  restrain  them  by  injunction,  and  keep  them  strictly 
within  the  li.uits  of  their  power.     The  case  of  Agar  v.  The 
Regent's  Canal  Company,  [Cooper's  Eq.  Reports, 11.)  is  still 
more  recent,  being  as  late  as  1815,  and- it  shows  that  the  ju- 
nsdiction  of  chancery  on  this  subject  is  well  settled,  and  in 
constant  exercise,  and  that  the  cases  maintain  the  most  steady 
uniformity  in  their  doctrine  and  belief.     The  bill,  in  that  case, 
was  filed  by,  the  plaintiff,  as  owner  of  an  estate  through 
which  the  defendants  proposed  to  make  a  canal,  under  a  pri- 
vate act  of  parliament.     The  prayer  of  the  bill  was  to  *re-       [  *  474  ' 
strain  the  defendants  from  carrying  the  canal  through  his 
garden  and  brick-yard,  and  the  injunction  was  allowed   so 
far  as  to  restrain  the  defendants  from  deviating,  in   cutting 
their  canal,  from  the  line  prescribed.     The  lord  chancellor 
admitted  that  the  plaintiff  might  have  lain  by  and  rested  on 
his  legal  rights,  and  then  brought  trespass,  but  he  was,  also, 
at  liberty  to  come  into  chancery,  in  the  first  instance,  for  a 
preventive  remedy ;  and  if  there  was  any  dispute  as  to  the 
fact,  which  course  the  defendant  ought  to  pursue,  he  would 
direct  an  issue. 

These  cases  remove  all  doubt  on  the  point  of  jurisdiction, 
and  the  observation  of  Lord  Hardwicke  alludes  to  its  pre- 
eminent utility.  This  is  not  a  case  of  an  ordinary  trespass 
impending,  but  one  great  and  special,  leading  to  lasting 
mischief,  and  the  destruction  of  the  estate,  and  tending  to 
multiplicity  of  suits.  There  is  no  fact  in  this  case  to  be  as- 
certained. The  whole  case  turns  upon  the  construction  of 
the  act,  and,  considering  it  in  the  light  that  I  do,  the  prayer 
of  the  bill  ought  to  be  granted. 

Let  the  injunction,  therefore,  against  any  proceedings  on 
the  part  of  the  defendants,  touching  the  outlet  in  the  bill 
mentioned,  be  made  perpetual.  ' 

Injunction  continued. 

N.  B.  The  question  of  costs  being  afterwards  agitated, 
■he  Court  decided,  that  neither  party  should  have  costs,  as 
against  the  other. 
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1817. 
Perink 

Swim.  *Catharine  Perine  agumst  Swaim  and  others. 

A  plaintiff  will  not  be  allowed  to  dismiss  bis  bill,  without  costs  unleiig  >t 
appears  that  he  bad  reasonable  grounds  for  filing  it. 

Proofs  taken  in  a  cross  suit  will  not  be  allowed  to  be  read  on  tho  Jiearing 
in  the  original  cause,  unless  the  parties,  by  themselves,  or  by  theii 
privies,  by  representation,  are  the  same  in  both  causes. 

June  i3ih.  PETITION  Stating  that  the  petitioner's  late  husband,  Jo- 
seph Perine,  and  herself,  on  the  24th  of  December,  1813, 
filed  their  bill  against  Simoh  Swaim,  and  Dorothy  his  wife. 
and  John  Durpn,  stating,  that  the  defendant  S.  S.  the  father 
of  the  plaintiff,  by  deed  dated  14th  of  November,  1794,  con- 
veyed to  her,  in  fee,  90  acres  of  land  in  Richmond  county, 
and  also  9  aqres  of  salt  meadow ;  that  she  and  her  husband 
permitted  him  to  continue  in  possession ;  that  after  the  exe- 
cution of  the  deed,  the  defendant  iS.  iS".  married  with  the  de- 
fendant D.  S.  That  S.  S.  and  his  wife  mismanaged  the 
farm,  and  committed  waste;  that  in  1812,  the  plaintiffs  put 
their  son  in  possession  of  part  of  the  farm,  and  left»S.  S.  and 
wife  in  possession  of  the  residue.  That  Joseph  Perine 
brought  an  action  of  ejectment  against  S.  S.  and  the  above 
bill  was  then  filed,  the  prayer  and  object  of  which  was,  to 
stay  waste,  and  an  injunction  was  granted  accordingly.  That 
the  ejectment  suit  was  never  tried,  but  abated  by  the  death 
of  S.  S.  That  S.  S.  and  wife,  and  Dunn,  all  answered  the 
bill ;  that  the  plaintiff,  JosephPerine,  then  died ;  that,  by  the 
answer  of  the  above  defendants,  they  alleged  the  deed  to 
have  been  procured  by  fraud,  and  to  prevent  the  dower  of 
Dorothy  S.,  and  that  the  deed  was  never  delivered  till  1807, 
when  Joseph  Perine  got  permission  to  look  at  it,  and  fraud- 
ulently kept  it.  That  the  plaintiff  is  sole  heir  of  S.  S.  The 
answer  denied  waste,  and  any  tenancy  ;  but  that  a  few  loads 
of  necessary  fire-wood  were  cut,  which  was  all  the  waste; 
that  the  plaintiff  examined  no  witnesses ;  that  S.  S.  died 
intestate,  and  left  the  plaintiff  his  sole  heir  ;  that  in  March, 
[*.476]  1814,  »S.  S.  exhibited  his  bill  against  Joseph  *Perine  and 
wife,  and  their  son,  iS".  S.  Perine,  in  the  nature  of  a  cross  bill, 
to  enjoin  the  said  action  of  ejectment,  and  to  have  the  deed 
cancelled,  on  the  ground  of  fraud  ;  that  Joseph  Perine  died, 
before  answer,  viz.  on  the  16th  of  April,  1814;  that  the 
other  two  defendants  answered,  and  proof  was  taken  on  both 
sides,  and  publication  passed ;  that  S.  iS.  died  the  16th  of 
April,  1816,  leaving  the  plaintiff  sole  heir,  &c.  That  this 
last  suit  being  abated,  and  all  the  interest  vested  in  the  pe- 
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titioner,  it  cannot  be  revived.     No  proof  was  taken  on  the        1817. 
part  of  the  petitioner  in  the  first  bill,  because  the  bill  was  only  v^*.«-x/-^_<. 
for  an  injunction ;  but  proof  was  taken  in  the  second   bill       Ferine 
brought  by  S.  S.,  and  which  abated  as  aforesaid.     The  pe-       swaim 
titioner  prayed  for  leave  to  dismiss  the  first  bill,  without  costs, 
as  there  was  no  use  in  proceeding,  or  if  not,  that  the  proofs 
taken  in  the  cross  suit  might  be  used  at  the  hearing  of  the 
first  cause. 

Riggs,  in  support  of  the  petition,  cited  2  Vernon,  447.  2 
Vesey,  679. 

Baldwin,  and  Wallis,  contra.  They  read  the  affidavit  of 
John  Dunn,  showing  the  fraud  in  procuring  the  deed,  and 
the  oppressions  of  Joseph  Ferine  towards  5'.  S.,  and  that  the 
object  was  to  deprive  Dorothy  S.  of  her  dower  ;  that  by  the 
injunction,  reasonable  estovers  were  allowed  to  S.  S. ;  that  in 
the  crossbill  Joseph  Ferine  died,  before  the  benefit  of  his  answer 
could  be  procured,  and  S.  S.  was  unable  to  procure  the  testi- 
mony of  Wm.  Sharp,  the  subscribing  witness,  because  the  wit- 
ness lived  at  a  distance  of  400  miles,  and  he  was  too  poor  to  ' 
procure  his  testimony.  They  read,  also,  the  testimony  of 
Wm.  Sharp,  taken  before  arbitrators,  on  the  25th  of  October, 
1816,  in  which  he  stated  that  he  was  a  witness,  at  the  re- 
quest of  S.  S.,  who  told  him,  22  years  ago,  that  he  was  go- 
ing to  be  married  that  night  to  Dorothy  S.,  then  the  widow 
oi  Garritson,  and  was  going  to  make  a  deed  of  gift  to  his 
daughter,  previously  *to  his  marriage.  But  &  ^.  said  he  [  *  477  ] 
meant  to  keep  the  deed  during  his  life,  and  that  the  deed 
was  kept  secret  ever  since. 

The  Chancellor.  It  would  be  improper  to  allow  the 
petitioner,  Catharine  Ferine,  to  dismiss  her  bill  without  costs, 
unless  I  am  satisfied  that  she  had  some  reasonable  grounds 
for  the  filing  of  the  bill.  She  and  her  husband  filed  this  bill 
in  1813,  and  principally  for  the  purpose  of  preventing  waste ; 
but  the  bill  prayed  relief,  and  the  defendants  were  called  on 
to  answer,  and  they  did  answer,  and  denied  all  equity  in  the 
bill,  and  set  up  matter  which,  if  true,  showed  the  claim  of 
the  plaintiffs  to  be  groundless  and  unjust.  Issue  was  joined 
in  the  cause,  and  proof  taken  on  the  part  of  the  defendants, 
hut  not  on  the  part  of  the  plaintiffs.  Surely  a  plaintiff,  un- 
der these  circumstances,  can  never  withdraw  his  suit  with- 
out costs.  It  is  sufficient  merely  to  state  the  fact,  to  be  con- 
vinced of  the  unreasonableness  of  the  application.  The  de- 
fendants have  been  put  to  unnecessary  trouble  and  expense 
in  the  defence  of  a  suit  most  unjustly  commenced,  if  we  are 
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1817.       to  .credit  their  allegations,  and  I  have  no  right  to  discredit 
vw.«-s,-««.^  them    until    the    proofs   and    the  merits   have   been    dis- 

Ferine        CUSSed. 

Svv-^4iM.  '^^1®  ^^^^  P^^^  °f  ^•^^  motion,  praying  for  leave  to  dismiss 

the  bill  without  costs,  is,  therefore,  denied. 

The  other  branch  of  the  motion  is  for  leave  to  use,  on 
the  hearing  of  the  cause,  the  proofs  taken  in  the  cross  bill, 
filed  by  Simon  Swaim  against  the  present,  plaintiff  and  her 
husband.  It  is  true,  that  the  same  question  of  fact  was  th.) 
essential  ground  of  each  suit,  viz.  the  question  on  the  va- 
lidity of  a  deed  executed  by  Swaim,  in  1794;  but  the  par- 
ties were  not  the  same.  The  present  defendants  are  Doro- 
thy Swaim  and  John  Dunn,  and  they  were  no  parties  to  the 
cross  bill ;  and  though  the  question  may  be  the  same,  yet  I 
apprehend  the  rule  requires  that  the  parties,  by  themselves, 
or  by  their  privies,  by  representation,  should  also  be  the 
f  *  478  1  same,  before  the  depositions  taken  in  one  cause  can  *be 
used  in  another.  The  rule  is  so  laid  down  in  fVyatt's  P.  R. 
(p.  173.)  and  in  the  case  cited  from  2  Vern.  447.  The 
party  against  whom  the  deposition  was  to  be  used  was  the 
same  in  both  causes. 

In  Chapmans  v.  Chapmans,  (1  Munf.  398.)  a  record  of  one 
suit  was  held  not  to  be  admissible,  as  evidence  in  another 
chancery  suit,  on  the  ground  that  the  defendant,  and  one  of 
the  plaintiffs  in  the  latter  suit,  were  parties  to  the  former, 
but  that  another  plaintiff,  and  the  person  under  whom  both 
the  plaintiffs  jointly  claimed,  were  not  parties  to  the  former 
suit.  Catharine  Ferine  is  here  the  party  in  both  causes,  and 
she  wants  to  use,  in  her  favor,  depositions  taken  in  another 
cause,  in  which  she  was  a  party,  and  the  defendants  were  not. 
This  would  be  against  the  most  plain  and  ordinary  notions  of 
justice.  It  would  b^  subjecting  a  party  to  the  pressure  oi 
proof,  which  hebad  no  opportunity  to  cross-examine  or  con- 
trovert. A  fact  stated  in  the  affidavit  of  the  defendant  Dunn, 
shows  how  unjustly  this  would  operate  in  the  present  case. 
Simon  Swaim,  the  only  party  in  the  cross  cause,  against  the 
present  plaintiffs,  was  old  and  poor,  and  unable  to  procure 
the  testimony  of  William  Sharp,  who  resided  at  400  miles 
distance,  and  whose  testimony  was  most  material  to  the  very 
gist  of  the  controversy.  The  proof  in  that  cause  was  thus 
very  imperfect  on  the  part  of  Simon  Swaim,  and  these  de- 
fendants ought  not  to  suffer,  or  be  put  to  any  inconve- 
nience from  the  want  of  knowledge  or  ability  in  S.  Swaim, 
to  procure  full  and  accurate  testimony.  They  had  no  con- 
cern in  his  cause,  and  are  not  responsible  for  his  acts. 

The  motion,  on  both  points,  is,  accordingly,  denied,  and 
the  question  of  the  costs  of  this  motion  reserved,  until  th« 
368 


CASES  IN  CHANCERY. 

consideration   of  the   final    disposition    of   the     costs    of 
this   suit. 

Motion  denied.  Livingston 


N  B.  After  the  judgment  was  delivered,  the  plaintiff  im- 
mediately moved  to  dismiss  her  bill,  on  payment  of  costs, 
which  was  granted. 


,D£AA. 


*LiviNGSTON  against  Dean  and  others.  [  *  479  j 

[Criticieea  22  N.  T.  535.] 

The  assignee  of  a  bond  and  mortgage  takes  it,  subject  to  all  the  equity 
of  the  mortgagor;  but  not  to  the  latent  equity  of  a  third  person.  To 
subject  him  to  such  an  equity,  he  must  have  express  or  constructive 

.  notice  of  it,  at  the  time  of  the  assignment. 

THE  plaintiff,  on  the  first  of  May,  1808,  sold  to  Daniel  junt  I3ih. 
S.  Dean,  defendant,  about  2,000  acres  of  land,  in  Dutchess 
county,  and  took  his  bond  and  mortgage  to  secure  the  pur- 
chase money.  The  mortgage  was  not  registered  until  the 
16th  of  August,  1808.  In  the  interval,  between  the  date 
and  registry  of  the  mortgage.  Dean  sold  different  parcels  of 
the  land,  and  took  bonds  and  mortgages  to  himself,  all  of 
which  mortgages,  except  one,  were  duly  registered  prior  to 
the  16th  oi  August,  1808.  Dean,  instead  of  assigning  these 
bonds  and  mortgages  to  the  plaintiff,  towards  payment  of 
the  purchase  money,  assigned  them  to  the  other  defendants ; 
and  the  present  suit  was  brought  against  Dean  and  the  as- 
signees, claiming  the  amount  of  the  bonds  and  mortgages 
so  assigned. 

The  answer  of  G.  P.  Oakley,  one  of  the  defendants, 
stated,  that  Dean,  being  indebted. to  him  and  his  partner,  in 
the  sum  of  61,110  dollars  and  45  cents,  was  applied  to  for 
security,  and  Dean  offered  to  assign  to  him  the  mortgages 
.  he  had  so  taken  for  the  parcels  of  the  land  he  had  sold ;  and, 
on  being  questioned  by  the  defendant  Oakley,  Dean  said 
he  had  not  executed  any  mortgage  to  the  plaintiff,  to  secure 
the  purchase  money,  and  that  he  was  not  to  give  a  mortgage 
until  after  the  expiration  of  six  months  ;  during  which  time 
he  had  the  right  to  dispose  of  such  parts  of  the  land  as  he 
thought  proper;  and  at  the  expiration  of  the  six  months,  he 
was  to  make  the  plaintiff  considerable  payments  in  cash,  or 
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1817.       '"  such  securities  as  he  should  take  from  *the  respective  per- 
s^^-s^-i^  sons  to  whom  he  should  sell  and  convey  parts  of  the  land 
LiviNosToif    purchased  of  the  plaintiff,  or  in  both  ;  and  was  then  to  mort- 
Dean.        S^s  to  the  plaintiff  the  residue  of  the  tract  unsold,  as  a  se- 
curity for  the  balance  of  the  purchase  money.     That  at  the 
time  of  the  assignment  of  the  mortgages,  or  soon  afterwards, 
Dean  told    Oakley,  that  he  intended  to  redeem  the  mort- 
gages, for  the  purpose  of  assigning  them  to  the  plaintiff,  in 
part  payment  for  the  land. 

The  suit  having  abated  by  the  death  of  the  plaintiff,  was 
revived,  in  favor  of  his  representatives,  and  was  brought  on 
June  isih.     to  a  hearing  this  day,  on  the  master's  report. 

Riggs,  for  the  plaintiff. 

D.  B.  Ogden,  for  the  defendant  Oakley. 

'The  Chancellor.  From  the  admissions  in  the  answer 
of  G.  P.  Oakley,  there  is  no  doubt  of  his  being  bound  in 
equity  to  account  to  the  plaintiff  for  the  bonds  and  mort- 
gages so  assigned  to  him  by  Dean.  Though  the  assignee  of  a 
bond  and  mortgage  takes  it  subject  to  all  the  equity  of  the 
mortgagor,  yet  as  to  the  latept  equity  of  a  third  person 
against  the  mortgagee,  as  possessor  of  the  mortgage,  the 
case  is  a  little  different.  The  assignee  does  not  take  the 
mortgage  subject  to  such  an  equity,  unless  he  has  notice  of 
it,  expressly  or  constructively  ;  and  in  this  case,  the  notice  is 
sufficiently  admitted  by  the  answer;  and  the  defendant 
OaJcley  must  be  held  to  account  for  the  amount  of  these 
bonds  and  mortgages,  equally  as  Dean,  from  whom  he  re- 
ceived them,  and  who  took  and  held  them  in  trust  for  the 
original  plaintiff.  This  principle  of  equity  was  lately  de- 
clared, and  applied  in  the  case  of  Murray  and  Winter  v 
t  Anu,  p.  441   Lylhurn  and  others.\  , 

Decree  accordingly. 
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COHSEQUi 

*CoNSEQUA  against  Fanning  and  others.  fannIkg 

Notice  of  a  motion  to  prove  exhibits,  at  the  hearing,  must  be  servedybur 
days  before  the  hearing. 

Papers  or  writings,  of  every  description,  may  be  proved  at  the  hearing, 
and  the  witnesses  may  be  cross-examined  at  the  discretion  and  under 
the  direction  of  the  Court.  But  no  paper  can  be  proved  as  an  exhibit, 
at  the  hoEuing,  unless  satisfactory  reasons  be  shown  to  the  Court,  why 
it  was  not  regularly  proved,  in  the  usual  way,  before  the  examiner. 

■ 

AN  order  was  obtained  and  served  on  the  plaintiffs  so-  Jum  uth. 
licitor,  for  liberty  to  prove,  at  the  hearing,  certain  exhibits 
therein  specified,  viz.  certain  letters  written  by  the  plaintiff 
to  the  defendaptS;,  and  also  an  agreement  between  the  plain- 
tiff and  one  of  the  defendants,  and  also  certain  proceedings 
in  the  Circuit  Court  of  the  United  States,  for  the  district  of 
Netu-York,  and  a  certain  order  by  the  plaintiff  on  the  de- 
fendants. 

Riggs,  for  the  plaintiff,  objected  to  the  proving  of  those 
exhibits : 

1.  Because  the  order  had  not  been  served  upon  him  four 
days  before  the  hearing. 

2.  Because  most  of  those  documents  were  not  under  seal ; 
and  he  contended,  that  the  rule  allowing  of  such  proof  was 
confined  to  deeds  and  records  which  could  not  be  gainsayed, 
and  admitted  of  no  cross-exami natron.  He  cited  Wyatt's 
P.  R.  186.  and  Bohun's  Cur.  Cancell.  306.     2  Vesey,  472. 

T.  A.  Emmet,  contra,  cited  1  Harr.  Prac.  403,  404.  594. 
2  Madd.  Ch.  325,  326. 

The  Chancellor.     The  objection  to  the  want  of  four 
*days'  notice  of  the  order  is  well  taken,  and,  unless  waived,       [  *  482  ] 
is  fatal. 

(The  counsel  thereupon  waived  it.) 

The  old  rules  and  practice  of  the  Court  confined  the 
proof  of  papers,  by  examination  of  witnesses,  viva  voce,  at 
the  hearing,  to  deeds  and  copies  of  records.  In  Pomfret  v. 
Windsor,  (2  Vesey,  479.)  Lord  Hardwicke  would  lot  allow 
a  receipt  to  be  proved  at  the  hearing,  because  it  was  an  es- 
tablished rule,  that  such  proof  must  be  confined  to  the  hand- 
writing, and  that  you  could  not  enter  into  an  examination 
that  would  admit  of  a  cross-examination.  For  the  same 
"eason  it  was  held,  in  Bade  v.  Lingood,  (1  Atk.  203.)  that 
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1817.      ^  ^ill  could  not  be  proved  by  a  viva  voce  examination,  at 

•..^s^-''^^  the  hearing,  for  the  defendant  has  a  right  to  a  cross-exam- 

CoHSEftHA     ination,  and  there  is  more  to  be  proved  than  the  mere  exe- 

FsNNiNG.      cution  of  the  instrument;  and  the  sanity  of  the  testator  may 

be  made  a  question.     The  same  rule  had  been  previously 

declared   by  Sir  Joseyh  Jekyll,  {Harris  v.  Incledon,  3  P, 

Wms.  93.)  and  so  extremely  strict  was  the  ancient  practice 

of  the  Court',  in  respect  to  these  viva  voce  examinations,  that 

in  Bloxton  v.  Drewit,  (Free,  in  Ch.  64.)  a  deed  could  not 

be  proved,  at  the  hearing,  where  the  witnesses  were  dead, 

by  proving  their  hands,  and  the  master  of  the  rolls  put  off 

.     the  hearing,  to ,  enable  the  party  to  prove  the  deed  in  the 

regular  way. 

There  was  an  attempt  made,  in  Graves  v.  Budget,  (1  Atk. 
441.)  to  relax  the  severity  of  this  practice,  by  a  motion  for 
leave  that  witnesses  might  prove  exhibits  at  the  hearing,  and 
that  the  defendant  might  cross-examine  them.  But  the 
lord  chancellor  refused  the  indulgence,  and  held,  that  it 
would  be  contrary  to  the  course  of  the  Court,  which  was  the 
law  of  the  Court.  Its  principle  was  to  proceed  upon  writ- 
ten evidence.  Witnesses  are  examined  viva  voce  very  spar- 
ingly. They  are  never  examined  at  large  at  the  hearing. 
They  are  only  let  in  to  prove  exhibits  when  the  apphcation 
is  by  the  party  who  is  to  use  them. 
[  *  483  ]  *0n   such  strong  authority  the   ancient  practice  of  the 

Court  rested,  and  yet  the  modern  books  prove  clearly  a  re- 
laxation of  the  former  rule.  They  extend  the  proof  by  wit- 
nesses, at  the  hearing,  to  all  kinds  of  writings,  as  letters,  ac- 
counts, &c.  (I  Harrison's  Prac,  594,  595.  2  Maddoc¥s 
Ch.  325.)  The  Court  is  more  liberal  than  formerly.  Mr. 
Dickens,  the  register,  {Dickens's  Rep.  642.)  says,  these  viva 
voce  examinations  of  witnesses  at  the  hearing,  was  a  constant 
practice,  and,  to  his  knowledge,  it  had  been  the  practice, 
almost  every  day,  for  fifty  years.  Lord  Eldon,  in  the  late 
case  of  Turner  v.  Burleigh,  (17  Vesey,  354.)  went  further, 
and  completely  overturned  the  rule  to  which  Lord  Hard- 
wicke  so  pertinaciously  adhered  :  he  said,  that  there  might 
be  a  cross-examination,  on  proof,  viva  voce,  of  an  exhibit, 
and  that  the  Court  would  examine  on  the  suggestion  of  any 
question.  This  was  establishing  a  most  reasonable  course, 
for  it  is  unjust  to  allow  of  any  examination  on  one  side,  and 
not  to  permit  a  question  to  be  put  on  the  other. 

These  examinations,  at  the  hearing,  ought,  undoubtedly, 
to  be  very  sparingly  used,  or  they  would  tend  very  much  to 
delay  and  embarrass  business,  by  changing  the  whole  prac- 
tice of  the  Court,  and  giving  it  a  nisi  prius  character.  In 
my  opinion,  no  paper  whatever  ought  to  be  proved  at  the 
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bearing,  without  satisfactory  reasons  being  assigned  why  it       1817. 
was  not  proved  in  the  regular  way,  before  the  examiner ;  \,^~s,-^^ 
when  the  exhibit  is  to  be  proved  in  Court,  the  rule  ought     Consequa 
to  apply  equally  to  writings  of  every  description,  and  a  cross-     fansing 
examination  be  permitted  under  the  direction  and  at  the 
discretion  of  the  Court.     These  are  the  principles  by  which 
such  practice  is  to  be  governed  in  future,  and  the  proof  in 
question  is,  consequently,  to  be  admitted. 

With  respect  to  the  mode  of  bringing  on  such  applications, 
the  books  of  practice  speak  of  a  previous  oi;der  to  be  ob- 
tained, on  motion  or  petition.  But  it  was  hinted  in  *1  Johns.  [  *  484  ] 
Ch.  Rep.  560.  that  notice  might  be  a  substitute  for  the  order. 
That  appears  to  me  to  be  the  more  convenient  practice ; 
and,  therefore,  I  shall,  hereafter,  require  only  notice  to  be 
duly  given  to  the  opposite  party  of  an  intention  to  make 
such  proof  at  the  hearing ;  and  the  deed,  writing,  letter,  &c. 
to  be  proved,  must  be  sufficiently  described  in  the  notice ;  and 
when  the  motion  is  made,  I  will  then  determine  on  the 
sufficiency,  not  only  of  the  notice,  but  of  the  reason  for  the 
departure  from  the  regular  course. 

N.  B.  The  objection  to  the  regularity  of  the  notice  be- 
ing waived,  the  papers  were,  accordingly,  proved  bv  wit- 
nesses produced  in  Court. 
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1817. 


Hendricks 

V. 

Robinson. 


Hendricks  against  Robinson  and  Franklin !. 

After  a  final  decree,  an  order  for  the  defendant  to  account  before  tha  ma* 
ter,  so  as  to  vaiy  the  relief  sought  by  the  bill,  will  not  be  granted  on 
motion ;  but  the  reference  must  be  granted,  if  at  all,  after  a  rehearing 
in  the  cause. 

Jum  I6ih.  BRINCKERH  OFF,  and  Hoffman,  for  the  plaintiff,  moved 
for  an  order,  founded  on  the  pleadings,  proofs  and  decree 
in  this  cause,  that  the  defendant  Henry  Frariklin  account 
before  a  master  for  the  rents  and  profits  of  the  real  estate, 
mentioned  in  the  pleadings  to  have  been  conveyed  by  the 
defendants  A.  &f  J.  Franklin,  X.o  Henry  Franklin;  and  that 
he  state,  on  oath,  to  the  niaster,  the  parts  of  the  real  estate 
conveyed  by  him;  and  to  whom,  and  the  time  when,  and  the 
consideration  for  each  parcel;  and  that  he  also  state,  on 
oath,  the  personal  estate  received  by  him  from  the  above 
defendants,  or  from  any  other  person,  on  their  account ;  and 
^  *  485  ]  that  he  account  for  the  same ;  and  that  the  *master  report 
whether  the  said  Henry  Franklin  had  possessed  himself,  by 
assignment  or  otherwise,  of  the  several  judgments  of  /.  Mow- 
att  of  /.  ^  N.  Heard,  and  of  fV.  Miller  and  others,  against 
franklin,  Robinson  ^  Co.,  and  whether  he  so  possessed 
himself  of  the  said  judgments,  as  the  agent  of,  and  with  the 
funds  o(  Robinson,  Franklin  fy  Co. 

In  support  of  this  motion,  they  cited  4  Johns.  Rep.  601. 
546—8. ,  2  Harr.  Prac.  108.  7  Vesey,  292.  13  Vesey, 
393. 

Harison,  T.  A.  Fmmef,  and  Riggs,  contra,  opposed  the 
motion,  on  the  ground  that  this  would  be  a  material  altera- 
tion of  the  relief  granted  by  the  decree  in  this  cause,  which 
went  110  further,  in  respect  to  Henry  Franklin,  than  to  de- 
clare that  the  conveyances  from  Abraham  and  John  Franklin 
to  him,  executed  in  February  and  March,  1808,  were  fraud- 
ulent and  void.  That  if  the  decree  was  defective  in  this 
resppct,  it  could  not  be  corrected  on  motion,  but  there  must 
be  a  rehearing ;  and  even  if  the  cause  was  now  reheard  the 
bill  itself  did  not  entitle  the  plaintiff  to  this  rehef,  for  he  had 
not  established  any  title  to  the  real  estate  of  Abraham  and 
John  Franklin,  bemg  only  a  judgment  creditor,  and  the  rent 

1  Ante,  p.  283.  and  profits  belonged  rather  to  their  assignees.f 
s.  c. 

Thk  Chancellor.  The  relief  sought  cannot  be  obtained 
upon  this  motion.  There  must,  at  least,  be  a  rehearing, 
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The  application  goes  to  change,  essentially,  the  nature  and  1817. 

extent  of  relief ;  and  the  reference  called  for  cannot  be  con-  ^^^■~s,.—>„^ 

sidered  as  a  mere  omission  in  the  decree,  to  be  supplied  as  Brinckkr- 

of  course.     It  is  questionable  whether  the  reference  could  ""J'^ 

be  granted  under  the  circumstances  of  this  case,  even  upon  Thallhimer 
a  rehearing;  but,  without  giving  any  opinion  on  that  point, 
this  motion  must  be  denied. 

Motion  denied. 


*Brinckerhoff  against  Thallhimer  [  *  486  ] 

[Applied,  3  Johns.  Cli.370;  7  Id.  14.] 

Where  the  interest  on  a  mortgage  is  payable  annually,  and  the  principal 
at  a  future  period,'  on  a  bill  for  a  foreclosure  and  sale,  for  non- 
payment odnteresl,  the  whole,  or  a  part  of  the  premises,  will  be  sold, 
as  the  Court  may  deem  just  and  necessary,  on  a  special  report  of  the 
master,  as  to  the  situation  of  the  premises,  and  as  to  the  best  mode  of 
sale ;  and  an  order,  from  time  to  time,  as  the  interest  or  principal  be- 
comes due,  for  a  future  sale,  may  be  obtained,  on  the  foot  of  the  decree, 
on  obtaining  the  master's  report  as  to  the  amount  due,  &c. 

BILL  to  foreclose  a  mortgage  executed  by  the  defendant  Jum  I7uu 
to  the  plaintiff,  on  the  24th  of  Marchy  1813,  on  a  lot  or 
parcel  of  land  at  Clifton  Park,  in  the  town  of  Halfmoon  and 
county  of  Saratoga,  containing  about  180  acres,  to  secure 
the  payment  of  3,000  dollars,  in  seven  years  from  the  1st  of 
April,  1813,  with  interest,  annually^  The  master  reported 
752  dollars  and  16  cents  due  for  interest.  The  bill  was  taken 
pi-Q  confesso.  A  decree  was  accordingly  made,  in  the  usual 
form,  for  the  sale  of  the  mortgaged  premises,  or  so  much 
thereof  as  should  be  necessary  to  raise  the  interest  due,  and 
costs,  and  which  could  be  sold  separately  without  material 
injury  to  the  parties,  or  either  of  them. 

Riggs,  for  the  plaintiff. 

The  Chancellok,  toascertain  whether  the  ends  of  justice, 
and  the  interest  of  the  parties,  required  a  sale  of  the  whole, 
or  only  of  a  part  of  the  premises,  Ordered,  that  in  case  the 
master,  employed  to  make  the  sale,  should  have  doubts  on 
that  point,  he  should,  then,  before  he  proceeded  to  a  sale, 
cause  a  map  of  the  whole  premises  to  be  made,  and  report 
the  same  with  the  facts  and  reasons  on  which  bis  doubts 
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1817.      arose,  respecting  the  propriety  of  selling  the  *whole  or  only 

>— '-v-'^-^  a  part  of  the  premises,  to  tlie  end  that  directions  mighl 

LrMAw       thereupon  be  given.     And,  with  respect  to  the  interest  and 

Sale.        principal  to  grow  due,  and  payable  thereafter,  the  following 

order  was  entered : 

"And,  inasmuch  as  it  appears  by  the  bill,  and  the  said 
master's  report,  that  the  said  mortgage  is  to  secure  the  prin- 
cipal sum  of  3,000  dollars,  which  is  not  yet  payable,  and  the 
interest  thereof,  which  is  payable,  annually,  on  every  first  day 
of  April,  and  that,  therefore,  interest  will  become  payable 
to  the  plaintiffs  hereafter,  as  well  as  the  said  principal  sum 
which  ought  to  be  raised  out  of  the  said  mortgaged  premises, 
by  future  sales  thereof,  in  case  the  whole  of  the  said 
premises  shall  not  be  sold  under  the  foregoing  order  of  ^ 
sale :  it  is,  therefore,  further  ordered,  that  the  plaintiffs  shall 
be  at  liberty  hereafter,  and  from  time  to  time,  as  the  said 
annual  interest  shall  become  payable,  or  when  the  said  prin- 
cipal sum  shall  become  due,  to  go  before  a  master  upon  the 
foot  of  this  decree,  and  obtain  a  report  as  to  the  sum  then 
due  and  payable,  to  the  end  that  such  report  being  made  to 
this  Court,  an  order  may  thereupon  be  made,  for  a  further 
sale  of  the  residue  of  the  mortgaged  premises,  or  parts  thereof, 
to  satisfy  what  shall  so  be  reported  due,  with  the  costs  at- 
tending such>  report  and  sale."  (a) 

(a)  Vide  MarshaU  v.  Thompson,  (2  Munford's  fiep.  412.)  where  a  simflw 
order  was  granted  in  chancery,  in  respect  to  the  future  arrears  of  an  annuitr 


Lyman  c^minst  Sale  and  others. 

Jmt  i7Ui.  A  LIKE  decree  was  made  in  this  case,  in  which  the  mort- 
gage was  to  secure  the  payment  of  four  several  bonds,  some 
I  •  488  ]  of  which  were  not  yet  due ;  but  as  the  payment  of  the  *scc- 
ond  bond  would  become  due  before  the  period  of  six  weelcs, 
(sr  advertising  under  the  decree,  would  elapsCj  the  payment 
of  that  bond  was  included  in  the  order  of  sale. 
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1817. 

Wiser 

Wiser,  an  infant,  by  her  next  friends,  against  Blacii-     blachiv 
LY  and  others,  executors  of  Vail. 

[See  3  Bann.  &  A.  (U.  S.)  237.] 

A  petition  for  a  rehearing  ought  to  state  tiie  grounds  on  whicli  tiie  rehear- 
ing is  asked,  to  enable  the  Court  to  exercise  its  judgment  as  to  the  pro- 
priety of  granting  the  motion. 

A  lUl  of  review  is  proper  after  a  decree  is  enrolled,  and  a  supplemented  bill, 
in  nature  of  a  bill  of  review,  before  the  enrolment  of  the  decree. 

Instead  of  enrolments  on  parchment,  as  formerly  used,  the  bill,  answer, 
pleadings,  and  orders,  &c.  in  a  cause,  are  annexed  and  filed,  with  a  fair 
engrossed  copy  of  the  final  decree,  in  the  register's  office,  after  expira- 
tion of  30  days  from  the  time  final  decree  is  pronounced.  (Act,  1  JVl 
R.  L.  488.) 

The  party  who  asks  for  a  bill  o{  review  must  show  that  he  has  performed 
the  decree,  especially  as  regards  the  payment  of  money,  and  that  he 
has  paid  the  costs. 

A  hiR  of  review  must  be,  either  for  error  in  point  of  law  apparent  on  the 
face  of  the  decree,  or  for  some  new  matter  of  fact,  relevant  to  the  case, 
discovered  since  publication  passed,  and  which  could  not,  with  reason 
able  diligence,  have  been  discovered  before. 

PETITION  by  the  three  executors  of  Vail,  defendants,  jtau  ivmi. 
stating  that  they  had  been  informed,  within  a  few  days,  that, 
in  1808,  or  1809,  a  suit  was  brought,  in  the  Supreme  Court, 
by  Thomas  Brush,  and  Deborah  his  wife,  against  Moses 
'Saehly,  (defendant,)  to  recover  moneys  received  to  the  use 
of  D.  Brush,  as  administratrix  of  George  Wiser,  deceased. 
That  the  subject  matter  of  that  suit  was  referred  to  three 
arbitrators,  two  of  whom,  on  the  8th  of  July,  1808,  awarded 
that  Blachly  should  pay  to  Brush  and  his  wife,  536  dollars 
and  22  cents.  That  the  arbitrators  included  in  their  award 
the  amount  received  by  B.  on  a  note  of  T.  A.  Woodhnli., 
for  200  dollars,  dated  the  9th  oi  March,  *1805,  and  the  [*489] 
amount  received  by  Blachly,  on  a  note  of  E.  Chadwick  and 
F.  Averill,  for  395  dollars,  dated  the  29th  of  November, 
1805.  That  the  petitioners  had  no  knowledge  of  the  arbi- 
tration, until  a  few  days  ago.  That  on  the  original  hearing 
of  this  cause,f  it  was  decreed  that  a  bond,  executed  by  tVoi  i  p.Gci 
Blachly,  guardian  of  Wiser  the  plaintiff,  and  P.  Vail.jun.  ^"  ' 
as  his  surety,  to  the  People  was  binding ;  and  that  Blachly 
should  be  charged  with  the  amount  received  by  him  on  the 
notes  above  mentioned,  with  liberty  to  him  to  show  that  the 
amount  of  the  note  of  395  dollars  was  not  received  by  him, 
and  could  not,  with  alldiltgence,  be  collected.  That  in  taking 
the  account,  under  the  decree,  between  the  plaintiff  and 
Blachly^  the  latter  has  been  charged  with  187  dollars  37 
cents,  as  received  from  Woodhilil,  with  interest,  eind  with  300 
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1817.      dollars,  as  for  principal  and  interest  on  the  other  note.     That 

v^o—v^-^,.^  exceptions  were  taken  to  the  report,  which  were  overruled, 

Wiser       and  a  final  decree  entered,  as  by  default.     That  the  articles 

Bi-ACHLv      received  by  Blachly  for  the  second  note,  for  395  dollars, 

were  sold  by  him  for  100  dollars,  being  all  the  money  he 

received.     The  petitioners  stated,  that  they  did  not  know 

nor  believe  that  Vail,  their  testator,  ever  received  any  in- 

demnity  for  being  surety  for  Blachly.     They  prayed  for  leave 

to  file  a  bill  of  review,  or  a  supplementary  bill,  in  the  nature 

of  one;  and  that  the  exceptions  to  the  master's  report, -and 

the  cause,  may  be  re-heard,  and  that  all  proceedings,  in  the 

mean  time,  be  stayed. 

The  petition  was  sworn  to,  and  a  certificate  of  two  coun- 
sellors annexed,  that  they  thought  the  prayer  of  the  bill 
ought  to  be  granted. 

Baldwin,  in  support  of  the  petition,  cited  1  Harr.  Ch. 
Pr.  137.  144,  145. 

Biggs,  contra,  cited  Ambler,  293.      Cooper's  Eq.  PI.  91. 
[*490]       4Vin.Ab.  409.     Cooper's  Eq.  PI.  20.     1    Fera.  117.  *2 
Bro.  P.  C.  63.  65.  note.     1  Vem.  264.     3  Pere  Wms.  371/ 

The  Chancellor.  There  are  several  objections  to  this 
application.     It  is  bad  in  form,  and  in  substance. 

It  is  an  application  for  a  re-hearing  on  one  point,  and  for 
a  bill  of  review  on  other  points. 

In  January  last,  a  decree  was  pronounced  in  this  cause, 
and  it  appears  from  that  decree,  that  exceptions  had  been 
taken  to  the  master's  report  respecting  the  account  between 
the  parties,  and  that  those  exceptions  had  been  set  down  for 
Petition  for  a  hearing,  on  due  notice,  and  that  no  person  appeared  on  the 
18-  eaimg.        ^^^^  ^^  ^j^^  defendant  to  support  them,  and  they  were  over- 
ruled.    There  is  no  reason  assigned,  why  the  solicitor  or 
counsel  for  the  defendants  was  unable  to  attend,  or  why 
other  counsel  were  not  employed.    There  is  no  excuse  of- 
fered for  the  default,  nor  any  ground  to  induce  a  presump- 
tion, that  the  exceptions,  or  any  of  them,  were  well  taken. 
To  interfere  on  such  pretexts,  with  a  decree,  after  such  a 
lapse  of  time,  would  be  unreasonable      hord  Redesdale  said, 
(Sch.  fy  Lef.  398.)  that  the  petition  for  a  re-hearing  ought  to 
state  the  grounds  on  which  the  cause  is  sought  to  be  re-heard ; 
this   seems  necessary,  to  enable  the  Court  to  exercise  a 
Biiiofreview,  sound  discretion  in  declaring  its  judgment  upon  the  motion, 
when  brougiit.        The  petitioners  next  ask  for  leave  to  file  a  bill  of  review, 
bill,"'mTat'ure  or  a  Supplemental  bill,  in   the  nature  of  one.     The  b^U  of 
of  a  bill  of  re-  review  is  proper  after  a  final  decree  enrolled,  and  the  s<upple.' 

view,        wlien   „_q  ^^      '  '  f ' 

Drought.  oto 
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aiental  bill  in  the  nature  of  one,  before  it  is  enrolled.     (2        ]817. 
Madd.  Ch.  409.)     The  enrolment  prescribed  by  our  statute,  N_^-s,-i„^ 
or,  rather,  the  substit  Jte  for  it,  is  to  be  done  by  the  register,       Wiser 
after  the  expiration  of  thirty  days  from  the  time  the  final     blachly. 
decree  is  pronounced.     But  I  do  not  suppose  it  material  in 
this  case,  whether  the  application  be  for  a  bill  of  review,  or 
a  supplemental  bill  in  the  nature  of  one,  for  *in  either  case,       [  *  491  ] 
the  same  leave,  and  the  same  grounds  for  the  application, 
are  requisite. 

In  the  first  place,  the  party  asking  for  a  bill  of  review,  Wh*' »  bill  of 
must  generally  show  that  he  has  performed  the  decree ;  es-  sJate." 
pecially,  if  it  be  (as  in  this  case)  a  decree  for  the  payment 
of  money;  and  he  must  likewise  pay  the  costs,  and  nothing 
will  excuse  the  party  from  this  duty,  but  evidence  of  his  in- 
ability to  perform  it.  (^fVilliams  v.  Millish,  1  Vem.  117. 
Fitton  v.  Macclesfield,  1  Vem.  264.  Cooper's  Eq.  PI.  90. 
Hote  to  Bishop  of  Durham  v.  Liddel,  2  Bro.  P.  C.  24.) 
This  appears  to  be  a  settled  rule,  laid  down  both  in  the  an- 
cient and  the  modern  books ;  but  the  petitioners  have  paid 
no  attention  to  this  rule,  for  there  is  no  offer  to  perform  any 
part  of  the  decree,  or  even  to  bring  the  money  into  Court, 
or  any  pretext  of  poverty,  want  of  assets,  or  other  inability 
•to  do  it.  There  is  wisdom  in  the  establishment  of  such  a 
provision,  and  it  ought  to  be  duly  enforced.  Its  object  is  to 
prevent  abuse  in  the  administration  of  justice,  by  filing  bills 
■of  review  for  delay  and  vexation,  or  otherwise  protracting 
the  litigation,  to  the  discouragement  and  distress  of  the  ad- 
verse party. 

The  grounds  for  the  bill  of  review  would  also  be  insuffi- 
cient, even  if  the  decree  had  been  previously  performed. 

The  bill  must  be  either  for  error  in  point  of  law,  apparent     li  is  either  for 
on  the  face  of  the  decree,  or  for  some  nevv  matter  of  fact  fhrkce  of 'the 
relevant  to  the  case,  and  discovered  since  publication  passed,  decree,  or 
and  which  could  not  have  been  discovered  by  reasonable  "^^t  maljr'ot 
diligence  before.     (2  MaddocJc,  408.  410.)  fact,discovere« 

The  error  in  law  on  which  the  party  relies,  is  in  that  part  ^""^e^e decree, 
of  the  decree  by  which  the  bond  taken  by  the  surrogate  to 
the  people,  for  the  fidelity  of  the  guardian,  is  declared  to  be 
binding  and  available,  equally  as  if  it  had  been  taken  to  the 
infant.  This  was  a  point  raised,  discussed,  and  decided, 
pon  due  deliberation,  and  it  certainly  is  not  a  case  of  ap- 
•arent  error,  within  the  meaning  of  the  rule.  The  newly- 
discovered  matter  of  fact  is  not  supported  *by  the  requisite  [  *  492 
affidavit.    The  fact  relied  on  is,  that  two  several  notes,  with  • 

which  the  guardian  was  charged  in  the  bill,  and  in  the  de- 
cree, had  been  previously  included  in  an  award  made  in  an 
arbitration  between  BJachly,  the  guardian,  and  Brush  and 
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1817.  h's  wife,  as  administratrix  of  the  estate  of  George  Wiser,  de- 
>^<.»^^^-^_^  ceased,  the  ancestor  of  the  plaintiff.  Admitting  the  fact,  it 
Wiser  would  be  HO  defence  to  this  suit,  for  it  does  not  appear  that 
Blachlt.  the  award  has  been  performed,  or  the  money  paid  to  Brmh 
and  his  wife.  Those  notes  belonged  to  the  infant,  and  they 
were  received  by  the  guardian  from  that  very  administratrix, 
in  behalf  of  the  infant ;  and  if  the  amount  of  them  has  not 
been  received  back  by  the  administratrix,  it  remains  still  in 
■  the  hands  of  Blachly,  for  the  plaintiff.  The  plaintiff  could 
look  no  where,  but  to  her  guardian,  for  that  money,  and  his 
saying,  that  on  a  voluntary  submission  between  him  and  the 
administratrix,  those  notes  had  been  included  in  an  award 
against  him,  and  no  more,  is  not  saying  enough.  It  may 
be,  that  the  award  is  null  and  void,  or  discharged  by 
the  administratrix.  Of  itself,  it  is  no  payment  or  discharge. 
But  an  insuperable  difficulty,  in  this  part  of  the  case,  is, 
that  Blachly  himself  does  not  come  forward  and  yxa  in  this 
petition,  and  set  up  this  award.  It  is  his  defence,  and  not 
that  of  his  surety.  He  knew  of  the  award  before  4he  filing 
of  the  bill,  if  any  such  award  existed,  and  yet  he  suffered 
himself  to  be  charged  with  those  notes  in  the  bill,  and  made 
no  such  defence.  In  his  answer  he  expressly  admits,  that 
he  has  received,  is  chargeable,  and  is  ready  to  account,  for 
one  of  the  notes.  This  is  expressly  falsifying  the  newly-dis- 
covered defence.  The  executors  of  Vail,  who  now  set  up, 
by  themselves,  this  pretext  of  an  award,  might,  or  rather 
their  testator  might,  liave  ascertained  that  fact,  by  ordinary 
diligence,  when  he  put  in  his  answer.  It  was  the  duty  of 
Vail  to  have  inciuired  of  his  principal,  as  to  every  ground  of 
\  *  493  ]  his  defence  respecting  the  notes  with  *which  he  was  spe- 
cially charged.  The  principal  knew  perfectly  well  every 
circumstance  attending  this  award;  yet  he  omitted  it,  al- 
together, in  the  whole  progress  of  his  defence,  and  even 
charged  himself  with  one  of  the  notes.  It  is  impossibki  to 
listen  to  the  suggestion  of  the  surety,  that  he  has,  for  the 
first  time,  heard  of  such  an  award.  If  Blachly  has  thought 
proper  to  waive  it,  and  cannot  now  make  it  the  ground  of  a 
bill  of  review,  his  sureties  cannot  make  it  for  him,  by  saying 
that  they  were  ignorant  of  it  until  now.  This  would  be  al- 
lowing a  rtiost  extraordinary  abuse  and  perversion  of  the  just 
purposes  of  a  bill  of  review. 

The  petition,  therefore,  on  every  point,  is  denied,  with 
,  costs. 

Petition  denied.  ■ 
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1817. 

Hamhouk 

Hammond  against  M'Lea  and  others.  m'Lea. 

fijeenUjthatthe/miKcarfmiJiisiraforin  the  city  of  JVeto- Fori,  has  no  pow- 
er, (under  the  act  relative  to  persons  dying  intestate,  &c.  in  J'lle.w-  York, 
sess.  38.  ch.  157.)  to  administer  on  goods  which  were  shipped  at  a  for- 
eign port,  and  arrived  here  o/Jcr  the  death  of  the  intestate. 

At  any  rate,  this  Court  will  not  interfere,  by  injunction,  in  such  case,  but 
leave  the  parties  to  contest  their  rights  at  law. 

THE  bill,  filed  May,  1807,  stated,  that  the  plaintiff  was  Jum  zsa. 
duly  appointed  'public  administrator  in  the  city  of  New-  York, 
under  the  act  (sess.  38.  ch.  157.)  relative  to  persons  dying 
intestate,  and  leaving  goods  and  chattels  in  the  said  city. 
That  William  Alexander  Williams,  late  a  merchant,  resident 
at  Buenos  Ayres,  died  there,  the  7th  of  January,  1807,  leav- 
ing goods  and  chattels  noio  in  the  city  of  New-  York.  That 
he  has  no  widow,  or  next  of  kin,  resident  in  *New-York.  [*494J 
That  the  plaintiff  had  applied  to  the  surrogate  for  letters  of 
administration  under  the  statute,  and  waited  for  the  expira- 
tion of  the  citation,  for  30  days,  &c.  That,  in  the  mean 
time,  the  defendants,  having  obtained  possession  of  goods 
of  the  deceased,  since  his  death,  had  sold  part,  and  threat- 
ened to  send  the  residue  to  Europe.  The  plaintiff  prayed 
for  an  injunction  against  selling  or  parting  with  the  posses- 
sion of  the  goods,  &.c. 

'  The  answer  of  the  defendants  stated,  that  the  goods  in 
question  came  to  his  possession,  in  April  last,  under  a  con- 
signment from  Brown,  Buchanan  ^  Co.  of  Buenos  Ayres, 
and  who  shipped  the  goods  from  Buenos  Ayres,  sisne  the 
death  of  WiUiams.  That  the  defendant  paid  the  freight, 
&c.,  and  proceeded  to  sell  the  goods,  and  sold  part  of  them, 
before  the  injunction  was  issued  and  served.  That  the 
wgoods  so  shipped  appeared  to  belong  to  the  representatives 
of  WiUiams;  that  the  instructions  to  the  defendants  were 
to  remit  the  proceeds  to  Europe,  and  that  they  had  a  lien  on 
them,  for  charges,  &,c. 

■"'■  Slosson,  for  the  defendants,  moved  to  dissolve  the  injunc- 
tion, on  the  ground,  that  the  case  did  not  come  within  the 
act,  which  provided,  "  that  whenever  any  person,  not  resident 
within  this  state,  shall  die  intestate,  leaving  goods  and  chat- 
tels within  the  city  of  New-York,  and  the  widow,  or  next  of 
kin,  residing  within  this  state,  should  not,  within  30  days 
afiter  citation,  take  out  letters  of  administration,  the  same 
should  be  granted  to  the  public  administrator,"  &c. 
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1817.  The  .Chancellor  said,  he  was  inclined  to  think,  tfiat  the 

>..^-%/-^^  act  did  not  apply  to  the  case,  as  the  goods  in  question  were 
Remsbn       not  here  at  the  death  of  Williams,  but  were  shipped  from  the 
Remskn.      Brazils,  and  consigned  to  the  defendants,  after  his  death. 
If  the  plaintiff  had  any  rights,  he  must  be  left  to  pursue 
them  at  law,  under  his  letters  of  administration,  in  case  they 
'  'I95  1        should  be  granted.     It  would  *not  be  proper  to  interfere 
with  the  conflicting  claims  of  third  persons,  in  this  way,  un- 
less in  a  case  clearly  within  the  act. 

Injunction  dissolved. 


Kemsen  and  others  against  Remsen  and  others. 

General  principles  on  which  examinations  before  a  master  are  to  be  con 
ducted,  regulating  and  settling  the  practice,  as  to  the  mode  of  taiuDg  tes 
timony,  on  an  order  ofrefer&nct  to  a  master. 

Jmit  13th.  THIS  was  a  question  oi practice,  as  to  the  mode  of  taking 
testimony,  on  an  order  of  reference,  before  a  master,  and 
came  up  on  the  report  of  James  A.  Hamilton,  one  of  the 
masters  of  this  Court.  He  stated,  that  under  an  order  of  ref- 
erence, to  take  and  state  an  account  between  the  parties 
in  this  case,  the  parties,  appeared  before  him,  and  it  was 
urged  by  the  counsel  for  the  defendant,  that  the  plaintiff 
should  exhibit  his  charges  in  writing,  and  that  the  testimony, 
in  support  of  the  allegations  of  the  parties,  should  be  taken 
by  the  master  in  writing,  privately,  upon  interrogatories; 
and  that  the  depositions  so  taken  should  not  be  disclosed, 
until  the  whole  evidence  of  both  parties  was  taken.  That, 
this  course  of  proceeding  being  objected  to,  the  master  de- 
cided in  favor  of  the  proceeding  contended  for  on  the  part 
of  the  defendant,  as  being  according  to  the  established 
practice  of  the  Court. 

J.  Stoughton,  for  the  defendants,  contended,  that  pro- 
ceedings before  a  master,  in  respect  to  the  taking  of  testi- 
mony, were  analogous  to  the  proceedings  in  the  cause  before 
[  *  496  ]  publication,  and  that  the'  charges,  interrogatories,  and  *ex- 
aminations  of  witnesses,  should  be  in  writing ;  and  that  the 
same  pohcy  which  dictated  secresy  with  respect  to  the  testi- 
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mony  previous  to  the  hearing,  dictated  it  in  respect  to  the        1817. 
testimony  adduced  before  the  master.     The  same  evils  were  ^_^-v,— ^^ 
to  be  dreaded,  and  the  same  remedy  to   be  applied.     He       Remsem 

cited  1  Turner's  Pr.  103 — 5.  110.  to  show  that  the  practice      reJje, 

.  ^  .  in  England  is  to  prepare  and  file  interrogatories,  which  are 
YiTS'ffittled  by  the  master,  for  the  examination  of  a  party.  That 
the  charges  of  the  plaintiff,  'or  his  statement  of  the  several 
items  or  matters  claimed,  are  in  writing,  and  of  which  the 
forms  are  given  in  the  books.  (1  Turn.  115.  118.  2  Turn. 
631.  a.)  That  the  defendant  pursues  a  similar  course,  in 
respect  to  his  charges  and  discharges.     (2  Turn.  640.  &.c. 

1  Turn.  204.)  That  the  interrogatories  for  the  examination 
of  a  party  are  drawn  by  the  opposite  party,  and  settled  by 
the  master.  That  each  party  draws  his  interrogatories  for 
the  examination  of  witnesses,  and  files  them  with  the  master, 
and  serves  them  on  the  opposite  party.  That  the  counsel 
draw  and  settle  interrogatories  for  the  examination  of  wit- 
nesses; and  these  are  not  settled  by  the  master,  as  in  the 
case  of  the  examination  of  o  party.     (1  Turner,  125,  126. 

2  Harr.  102.)  It  was  settled,  in  Parlcinsoh  v.  Ingram,  (3 
Ves.  603.)  that  it  v/as  the  practice  for  the  master  himself  to 

.,  examine  the  witnesses,  on  an  order  of  reference.  That  the 
practice  in  this  state  had,  indeed,  been  more  loose  and  irreg- 
ular; but  there  was  no  judicial  sanction  of  any  departure 
from  the  English  practice,  which  is  more,  precise  and  accu- 
;  rate,  and  tends  more  to  despatch.  He  contended,  that,  to 
.-■■'.-■  prevent  abuse,  the  depositions  of  the  witnesses  should  be 
kept  private,  until  the  whole  of  the  testimony  was  closed  ; 
and  he  referred  to  the  case  of  Shepherd  v.  Colly er,  in  1744, 
cited  in  Parkinson  v.  Ingram,  (3  Pes.  608.)  as  being  a  de- 
cision that  depositions  before  the  master  are  to  be  kept  pri- 
vate, until  the  testimony  before  him  is  closed. 

*Riggs,  contra,  said,  that  the  practice  in  the  English  Court  [  *  497  j 
of  Chancery,  on  the  points  mentioned  in  the  report,  was  not 
very  clearly  stated  in  the  books.  That  the  practice,  as  laid 
down  by  Turner,  was  not  supported  by  any  adjudication; 
nor  does  his  book  hold  up  the  idea  that  the  examination  of 
the  witnesses  before  the  master  was  to  be  in  secret.  The 
case  of  Parkinson  v.  Ingram  decided  nothing  on  that  point, 
and  only  settled,  that  the  testimony  on  a  reference  was  to  be 
taken  by  the  master,  and  not  by  the  examiner.  That  the 
practice  which  had  prevailed  here  was  more  easy  and  con- 
venient, and  tended  more  to  cheapness  and  despatch,  than 
that  which  had  been  laid  down  in  the  master's  report.  That 
in  England  orders  of  reference  are  drawn  with  great  care 
and  precision,  according  to  established  forms,  and  contain 
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1817.  t^**  principles  upon  which  the  account  is  to  be  taken,  that 
v.,^-s,-*fc^  the  masters  there  are  distinguished  lawyers,  devoting  their 
Remsen  time  exclusively  to  the  duties  of  that  office ;  that  solicitorH 
Rehseit.  ^^^  ^  distinct  class  of  the  profession,  and  the  clerks  of  the 
Court  are  the  agents  of  the  parties ;  all  which  circumstances 
may  justify  a  course  of  practice  in  England,  that  would  not 
be  altogether  proper  here.  It  is  laid  down  in  Wyatt's  P.  R. 
(364.)  that  parties  were,  at  their  peril,  to  make  full  proof 
before  publication,  and  that,  on  a  reference,  if  any  particu- 
lar points  were  not  fully  proved,  or  could  not  properly  be  ex 
amined  before  the  hearing,  the  master  must  direct  the  parties 
to  draw  interrogatories  to  such  points.  That,  as  a  general 
rule,  it  might  be  proper  that  charges  and  discharges  should 
be  in  writing ;  but  it  cannot  be  proper  that  the  parties  should, 
at  their  peril,  reduce  every  thing  to  writing,  by  way  of  charge 
and  discharge,  in  the  first  instance,  because,  in  the  progress 
of  taking  the  account,  new  items  may  arise,  which  can  only 
be  specified  when  they  are  developed.  The  rule  must  be 
subject  to  reasonable  exceptions.  He  contended,  that  it 
appeared  from  Wyatt's  P.  R.  364.  and  Cur.  Cancel.  427, 
428.,  that  investigations  and  admissions  take  place  orally  be- 
*  498  ]  fore  *the  master  ;  for  he  is  to  make  a  note  of  what  is  admit- 
ted, which  the  party  is  to  sign,  and  he  appoints  the  time  and 
place  for  the  parties,  with  their  counsel,  solicitors,  clerks, 
&c.  to  attend.  He  admitted,  that  witnesses  were  usually 
examined  before  the  master,  in  England,  on  written  inter- 
rogatories ;  but  he  insisted,  that  it  was  no  where  laid  down, 
that  this  mode  was  indispensable,  and  he  wholly  denied  the 
authority  and  practice  of  secret  examinations  before  the 
master.  He  said,  that  if  the  parties  were  compelled,  at 
their  peril,  to  examine,  in  full,  before  publication,  and  if  or- 
ders of  reference  were  so  drawn  as  to  show  what  had  been 
decided,  and  the  principles  on  v^hich  the  taking  of  the  ac- 
count was  to  proceed,  and  no  witness  was  allowed  to  be  ex- 
amined before  the  master,  who  had  been  examined  in  chief, 
witiiout  a  special  order,  and  if  such  second  examination  was 
to  be  confined  to  new  points,  as  is  the  doctrine  in  the  books, 
(2  Dickens,  508.)  the  principles  of  the  Court  would  be  main- 
tained. 

The  testimony  taken  before  the  master,  whether  in  writing 
or  not,  never  comes  before  the  Court  as  the  testimony  in 
chief  does,  unless  the  master  is  directed  to  send  it  up,  and 
then  it  is  not  filed,  so  as  to  form  part  of  the  record,  as  is 
the  case  with  the  testimony  in  chief.  The  examination  of 
the  parties,  on  taking  an  account,  is  never  of  course,  but  is 
done  on  special  order,  grounded  on  special  reasons  appear 
ing  to  the  Court. 
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The  Chancellor.     I  am  not  surprised  that  there  should        1817. 
be  doubts  as  to  the  practice  in  this  case.     So  late  as  Par-  v..rf»->,^-^^ 
hinson  v.  Ingram,  (3   Vesey,  603.)  it  was  a  serious  question,       Remsek 
whether  the  master  could  take  the  examination  of  a  witness      re^Jek. 
in  any  case,  and  whether  all  examinations,  as  well  after  as  be- 
fore a  decree,  must  not  be  taken  by  the  examiner.     But  it 
was  declared,  in  that  case,  to  be  the  settled  practice  for  the 
master  to  take  the  examinations  on  references  before  him; 
and  it  would  seem  that  the  witnesses  were  summoned,  *un-       f  *  499  ] 
der  the  usual  subpoena,  to  appear,  and  answer  ;  and  that  the 
label  to  it  was  the  only  part  which  explained  where,  and  be- 
fore whom,  he  was  to  go  foi  examination ;  and  if  a  commis- 
sion was  necessary  to  examine  witnesses  in  the  country,  the 
master  certified  the  fact,  and  the  oommission  issued  of  course. 

The  only  iilquiry  now  is,  in  what  manner  testimony  ought 
to  be  taken  before  the  master. 

The  books  assume  the  practice  to  be  settled,  that  the 
parties  and  witnesses  are  to  be  examined  before  the  master 
upon  written  interrogatories;  and  that  in  the  case  of  the 
examination  of  a  party,  the  interrogatories  are  settled  by  the 
master,  and  in  the  case  of  a  witness,  they  are  settled  by  the 
counsel.  (The  attorney-general  arg.  in  FarJcinson  v.  In- 
gram, sup.  Stanyford  v.  Tudor,  Dickens,  548.  Hughes  v. 
Williams,  6  Vesey,  459.  Purcell  v.'Macnamara,  17  Vesey, 
434.  and  cases  cited  upon  the  argument.)  Sometimes,  the 
master  is  directed  to  settle  the  interrogatories  in  the  case  of 
a  witness,  as  in  Browning  v.  Barton,  (^Dickens,  508.)  and 
exceptions  may  be  taken  to  the  interrogatories  as  settled  by 
him.  (6  Vesey,  759.)  But  though  the  exhibition  of  inter- 
rogatories, duly  settled,  be  the  usual  mode  of  examination, 
appearing  in  the  books,  I  do  not  apprehend  that  it  is  indis- 
pensable. The  practice  with  us,  as  I  have  reason  to  believe, 
has  been  more  relaxed,  and  oral  examinations  have  frequently, 
if  not  generally,  prevailed.  This  appears  to  me  to  be  a 
question  merely  of  convenience,  and  does  not  involve  any 
principle  of  policy,  or  of  right ;  but  whether  examinations 
shall  be  secret,  and  to  what  extent  they  shall  be  carried, 
suggests  much  more  important  considerations. 

If  examinations  are  protracted,  from  day  to  day,  for  any 
length  of  time,  there  is  very  great  danger  of  abuse  from  pub- 
lic examinations,  by  which  parties  are  enabled  to  detect  the 
weak  parts  of  the  adversary's  case,  or  of  their  own,  and  to 
hunt  up  or  fabricate  testimony  to  meet  the  pressure  *or  ex-  [  *  ?iOO  ] 
igency  of  the  inquiry.  It  is  to  guard  against  this  abuse,  that 
examinations  in  chief  are  not  permitted,  after  publication, 
and  that  Courts  of  law  will  not  grant  new  trials,  merely  to 
enable  a  party  to  accumulate  testimony  on  any  given  point. 
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1817.       '^^  to  oppose  that  which  was  taken  on  the  opposite  side 
v_rfi^-^,,-*»_,  It  is  also  upon  the  same  grounds,  that  a  witness,  who  haa 
Remsen      been  examined  in  chief  before  the  hearing,  cannot  be  re-ex- 
Remsem       amined  before  the  master,  without  an  order,  and,  then,  not 
to  any  matter  to    which   he  had   before    been   examined ; 
(^Dickens,  508.)  and  that  a  witness,  once  examined,  before 
the  master,  cannot  be  re-examined,  without  an  order.     (2 
Fes.  270.     2  Haddock's  Ch.  392, 393.)     In  trials  at  common 
law,  the  cause  is  heard,  and  the  verdict  taken  at  one  sitting, 
and  all  opportunity  for  getting  up  suppletory  proof  is  pre- 
cluded. 

On  the  other  hand,  there  are  many  inconveniences  (which 
were  alluded  to  by  the  counsel)  to  be  apprehended,  from 
requiring  all  depositions  to  "be  secret,  on  taking  an  account 
before  the  master.  In  long  and  complicated  accounts,  it 
seems  almost  impossible  to  reduce  the  requisite  inquiries  to 
writing,  in  the  first  instance,  and  to  know  what  questions  to 
put,  except  as  they  arise  in  the  progress  of  the  inquiry ;  and 
it  is  a  little  surprising  that  no  clear  and  decided  evidence 
can  be  found,  in  the  books,  of  the  practice  of  secret  exam- 
inatioi^s,  if  such  be,  indeed,  the  settled  practice  in  the  En- 
glish chancery. 

The  general  rules  which  are  to  be  deduced  from  the 
books,  or  which  ought  to  prevail  on  the  subject  of  examina- 
tions before  the  master,  and  which  appear  to  me  to  be  best 
calculated  to  unite  convenience  and  despatch  with  sound 
principle  and  safety,  are, 

1.  That  the  parties  should  make  their  proofs  as  full,  be- 
fore publication,  as'  the  nature  of  the  case  requires  or  admits 
of,  to  the  end  that  the  supplementary  proofs,  before  the 
master,  may  be  as  limited  as  the  rights  iEind  responsibilities 
of  the  parties  will  admit. 
[  *  501  ]  *2.  That  orders  of  reference  should  specify  the  principles 

on  which  the  accounts  are  to  be  taken,  or  the  inquiry  pro- 
ceed, as  far  as  the  Court  shall  have  decided  thereon ;  and 
that  the  examinations  before  the  master  should  be  hmited  to 
such  matters  within  the  limits  of  the  order,  as  the  principles 
of  the  decree  or  order  may  render  necessary. 

3.  That  no  witness  in  chief,  examined  before  publica- 
tion, nor  the  parties,  ought  to  be  examined  before  the  master, 
without  an  order  for  that  purpose,  which  order  usually 
specifies  the  subject  and  extent  of  the  examination ;  and  a 
similar  order  seems  to  be  requisite  when  a  witness,  once  ex- 
amined, is  sought  to  be  again  examined  before  the  master, 
on  the  same  matter.  But  it  is  understood  to  be  the  settled 
course  of  the  Court,  (1  Vem.  283.  anon.  1  Vern.  470. 
Witcherly  v.  Witcherly.  2  Ch.  Cas.  249.  Everard  v.  War- 
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■en.   Mosely,  252.   Morelyv.Bonge.    Robinson  v.  Cumming,        |gi7 

2  Atk.  409.  and  2  Fonb.  452.  460,461,  462.)  that  upon  the  . .^^-^^ 

defendant  accounting  before  the  master,  he  is  to  be  allowed,  Remseb 
on  hig  own  oath,  being  credible  and  uncontradicted,  sums  RE^JEa 
not  exceeding  40  shiUings  each ;  but  then  he  must  mention 
to  whom  paid,  for  what,  and  when,  and  he  must  swear  posi- 
tively to  the  fact,  and  not  as  to  belief  only,  and  the  whole 
of  the  items,  so  established,  must  not  exceed  100?.,  and  the 
defendant  cannot,  by  way  of  charge,  charge  another  person 
in  this  way.  The  forty  shillings  sterling  was  the  sum  es- 
tablished in  the  early  history  of  the  Court,  and,  perhaps 
twenty  dollars  would  not  now  be  deemed  an  unreasonable 
substitute. 

4.  That  the  master  ought,  in  the  first  instance,  to  ascer- 
tain from  the  parties,  or  their  counsel,  by  suitable  acknowl- 
edgments, what  matters  or  items  are  agreed  to  or  admitted ; 
and  then,  as  a  general  rule,  and  for  the  sake  of  precision, 
the  disputed  items  claimed  by  either  party  ought  to  be  re- 
duced to  writing   by  the  parties,   respectively,  by  way  of 

chartjes  and  discharges,  and  the  requisite  proofs  *ought  then  [  *  502  J 
to  be  taken  on  written  interrogatories,  prepared  by  the  par- 
tie:i,  and  approved  by  the  master,  or  by  viva  voce  examina- 
tion, as  the  parties  shall  deem  most  expedient,  or  the  master 
shall  think  proper  to  direct,  in  the  given  case.  That  the 
testimony  may  be  taken  in  the  presence  of  the  parties,  or 
their  counsel ;  (except  when  by  a  special  order  of  the  Court 
it  is  to  be  taken  secretly ;)  and  it  ought  to  be  reduced  to 
writing,  in  cases  where  the  master  shall  deem  it  advisable, 
by  him,  or  under  his  direction,  as  well  where  a  party  as 
where  a  witness  is  examined. 

5.  That  in  all  cases  where  the  master  is  directed  by  the 
order  to  report  the  proofs,  the  depositions  of  the  witnesses 
should  be  reduced  to  writing  by  the  master,  and  subscribed 
by  the  witnesses,  and  the  depositions  returned  with  his  report 
to  the  Court. 

6.  That  when  an  examination  is  once  begun  before  a 
master,  he  ought,  on  assigning  a  reasonable  time  to  the 
parties,  to  proceed,  with  as  little  delay  and  intermission  as  the 
nature  of  the  case  will  admit  of,  to  the  conclusion  of  the  ex- 
amination, and,  when  once  concluded,  it  ought  not  to  be 
opened  for  further  proof,  without  special  and  very  satisfac- 
tory cause  shown. 

7.  That  after  the  examination  is  concluded,  in  cases  of 
reference  to  take  accounts,  or  make  inquiries,  the  parties, 
their  solicitors,  or  counsel,  after  being  provided  by  the  master 
with  a  copy  of  his  report,  (and  for  which  the  rule  of  the  1st 
of  November  last  makes  provision,)  ought  to  have  a  day  as- 
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1817.  signed  them  to  attend  before  the  master,  to  the  settling  ol 
his  report,  and  to  make  objections,  in  writing,  if  any  they 
have ;  and  when  the  report  is  finally  settled  and  signed,  the 
parties  ought  to  be  confined,  in  their  exceptions  to  be  taken 
in  Court,  to  such  objections  as  were  overruled  or  disallowed 
by  the  master. 

These  being  the  general  principles  on  which  examma' 
tions  before  the  master  are  to  be  conducted,!  shall  direct,  that 
[  *  503  ]  so  much  of  the  master's  report,  in  this  case,  as  contains  *a 
decision,  that  the  testimony  be  taken  privately,  and  exclu- 
sively upon  interrogatories  in  writing,  be  overruled;  and 
that  the  parties  be  at  liberty  to  examine  the  witnesses  orally 
unless  the  master  shall  determine,  for  special  reasons  appli- 
cable to  that  examination,  or  any  part  of  it,  that  the  inter- 
rogatories ought  to  be  reduced  to  writing. 

Order  accordingly. 


In  the  matter  of  John  G.  Coster. 

Where,  on  a  sale  of  mortgaged  premises  under  a  decree,  the  bond  is  ful- 
ly paid,  the  obligor  is  entitled  to  have  the  bond  and  mortgage  delivered 
up  to  him  and  cancelled. 

The  obligee,  or  purchaser  of  the  mortgaged  premises,  is  not  entitled  to 
retain  them  in  his  hands  for  his  own  convenience,  or  for  greater  secu- 
rity of  his  title  under  the  decree,  without  the  assent  of  the  obligor. 

But  a  third  person,  who  pays  off  mortgage  debts,  for  his  own  security, 
may  be  substituted  in  the  place  of  the  obligor,  or  mortgagor,  and  retain 
the  bond  and  mortgage. 

THE  petitioner  stated,  that  on  the  18th  of  Aprilhst,  he 
purchased  the  building  called  Washington  Hall,  under  a  de- 
cree of  this  Court.  That  Isaac  Sebring,  and  four  other 
persons,  as  trustees  of  the  stockholders  of  the  said  hall,  mort- 
gaged the  premises  to  Henry  A.  Coster,  to  secure  the  pay- 
ment of  a  bond  executed  by  the  said  Isaac  Sebring,  for  the 
payment  of  25,000  dollars.  That  the  trustees  mortgaged 
the  premises  to  John  Van  Vechten,  for  the  use  and  indem- 
nity of  Sebring.  That  the  premises  were  sold  under  a  bill 
and  decree,  in  favor  of  the  said  Van  Vechten  and  Sebring, 
in  which  suit  Henry  A.  Coster  was  made  a  defendant;' and 
upon  such  sale,'  the  bond  has  been  fully  paid.  That  to 
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fender  the  title  of  the  petitioner,  under  the  decree,  *more        1817. 
Bccure,  he  wishes  to  obtain  from  Henry  A.  Coster  an  as-  _ii-s.^->^ 
Bignment  of  the  bond  and  mortgage ;  but  Sebring  objects  to    Matter  or 
it,  as  it  regards  the  bond,  though  the  petitioner  is  wiUing       Coster. 
the  assignment  should  be  so  made,  that  Sebring  and  his 
representatives  can  never  become  answerable. 

He  prayed,  therefore,  for  an  order  for  the  assignment  of 
Ae  bond  and  mortgage,  as  the  Court  might  direct. 

Riggs,  for  the  petitioner. 

Boyd,  contra. 

The  Chancellor.  The  obligor,  having  discharged  his 
bond,  is  entitled  to  have  it  delivered  up  and  cancelled. 
Neither  the  obligee,  nor  any  other  person,  is  entitled  to  re- 
tain it,  for  their  convenience,  without  his  assent.  As  there 
is  no  objection  by  the  mortgagee  to  the  assignment  of  the 
mortgage,  the  petitioner  may  take  it ;  but  the  bond  must  be 
delivered  up  to  the  obligor,  to  whom  it  now  belongs ;  and, 
if  it  had  been  insisted,  the  mortgage  must  have,  also,  been 
delivered  up  to  him.  A  third  person,  discharging  a  bond  and 
mortgage  for  his  own  safety,  may  be  substituted,  but  when 
the  maker  discharges  them,  he  is  clearly  entitled  to  have  the 
'nstruments  cancelled.  The  prayer  of  the  petition  is  so  far 
denied. 

Petition  denied. 
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1817. 

Executors  OF 

Brasher       *ExECUTORS  OF  BrASHER  against  CoRTLA?  DT,  a  lllna 

couTLANDT.  tjc^  jjj  his  committee,  &c. 

A  purchaser  under  a  decree  of  the  Court,  at  a  master's  sale,  may  be  com- 
pelled to  complete  the  purchase ;  and  the  Court,  where  the  conditions 
of  the  sale  give  no  alternative  to  the  purchaser,  will  exercise  its  discre- 
tion, under  the  circumstances  of  the  case,  in  coercing  the  purchaser 
by  an  attachment. 

Juiy  2d.  CRAIG,  for  the  plaintiff,  moved  for  an  attachment  against 

Stephen  S.  Clay,  for  refusing  to  complete  a  purchase,  in  this 
case,  made  on  a  master's  sale,  under  the  decree  of  the 
Court. 

On  the  12th  of  March  last,  it  was  decreed,  that  so  much 
of  a  tract  of  land,  of  480  acres,  in  Yorhtown;  in  Westchester 
county,  belonging  to  the  lunatic,  as  should  be  sufficient  to 
raise  736  dollars  24  cents,  with  interest  from  the  30th  of 
October  preceding,  and  costs,  be  sold,  &.c. 

On  the  5th  of  June  last,  100  acres  of  the  tract  were  sold 
by  a  master,  in  pursuance  of  the  decree,  and  struck  off  to 
Stephen  S.  Clay  for  16,000  dollars,  who  paid  50  dollars  as 
a  deposit.  The  sale  was  confirmed  by  an  t)rder  of  the 
Court  on  the  9th  of  June,  and  the  master  was  directed  to 
execute  and  deliver  a  deed  to  the  purchaser,  and  receive 
the  purchase  money,  &c.  In  pursuance  of  this  last  order, 
the  master  had  executed,  and  tendered,  a  deed  to  the  pur- 
chaser, who  peremptorily  refused  to  pay  the  purchas;2 
money  and  receive  the  deed.  On  the  25th  of  June,  it  was 
ordered,  that  Clay  complete  his  purchase  by  paying  the 
purchase  money,  with  interest  from  the  time  he  was  re- 
ported the  highest  bidder ;  or  that  he  show  cause,  by  the 
30th  of  June,  why  an  attachment  should  not  issue  against 
him. 

Clay  now  showed  cause,  by  stating,  that  he  was  requested 
by  Wm.  R.  Van  Cortlandt,  jun.,  one  of  the  committee,  to 
[  *  506  ]  .  become  a  purchaser,  in  behalf  of  him,  Wm.  R.  Van  *  Cort- 
landt. That  it  was  then  represented  to  him,  that  it  ,was  in 
tended  to  appeal  from  the  decretal  order  of  the  12th  of 
March  last ;  and  the  request  for  him  to  purchase  was  to  pre- 
vent the  possibility  of  loss,  in  case  the  decree  should  be. af- 
firmed. That  he  became  a  purchaser  from  motives  of  friend- 
ship for  Wm.  R.  Van  Cortlandt.  That  after  the  sale,  he 
was  again  informed  that  an  appeal  was  intended,  and  would 
prevent  the  necessity  of  his  complying  with  the  purchase, 
and  he,  accordingly,  took  no  measures  to  complete  it. 
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It  further  appeared,  that  an  appeal  had  been  filed  in  tliis        1817. 
cause,  on  the  1st  oi  July  inst. ;  and  that  the  solicitor  for  the   ._»— ^^^-^^ 
defendants  had  advised  them  it  could  not  be  done,  until  after  Exkcotorsoi 
the  sale  had  been  made  and.  confirmed. 


Brashek 

V. 
CORTLANDT 


Baldwin,  for  the  defendants,  resisted  the  motion  for  an 
attachment,  on  the  ground,  principally,  that  an  appeal  had 
been  interposed,  which  ought  to  arrest  all  the  proceedings. 

The  Chancellob.  The  purchaser  ought,  in  this  case, 
to  be  compelled  to  complete  his  purchase.  Such  an  order 
was  made  in  the  case  of  Lansdnwn  v.  Eldon,  (14  Vesey, 
512.)  and,  several  cases  of  the  like  kind,  in  the  Court  of 
Exchequer,  were  there  referred  to.  The  lord  chancellor, 
in  that  case,  ordered  the  purchaser  to  pay  his  purchase 
money  within  a  fortnight,  or  stand  committed  ;  and  he  ob- 
served, that  a  purchaser  could  not  be  permitted  to  baffle  the 
Court.  If  no  order  of  this  kind  could  be  made  in  this  case, 
it  would  follow  that  not  only  the  purchaser,  but  the  com- 
mittee of  the  lunatic,  would  be  permitted  to  baffle  the  Court, 
and  sport  with  its  decree.  The  committee,  who  are  in  pos- 
session of  the  lunatic's  property,  and  have  apportioned  it 
among  them,  as  his  children,  and  who  have  admitted  the 
justice  of  the  plaintiff's  debt,  have,  already,  in  the  former 
progress  of  this  suit,  shown  a  disposition  to  *embarrass  and  [  *  507  ] 
defeat  the  recovery  ;f  and  they  now  procure  a  nominal  pur-  t  s.  C.  ante, 
chaser,  without  any  intention,  on  his  part,  or  on  their  part,  •"' 
that  the  purchase  should  be  carried  into  effect.  This  is  to 
me  quite  apparent.  The  appeal  is,  also,  interposed  after  the 
decree  for  a  sale  had  been  essentially  executed,  and  it  cannot 
be  permitted  to  supersede  the  completion  of  the  purchase. 
I  do  not  mean,  at  present,  to  lay  down  any  general  rule  on 
the  subject  of  coercing  a  purchaser  by  attachment ;  but  I 
ought  not  to  hesitate,  un'der  the  circumstances  of  this  case  ; 
and  I  have  no  doubt  the  Court  may,  in  its  discretion,  do  it, 
in  every  case,  where  the  previous  conditions  of  the  sale  have 
not  given  the  purchaser  an  alternative.  Here  it  has  become 
necessary,  in  order  to  give  due  effect  to  the  authority  and 
process  of  the  Court,  and  to  preserve  them  from  being  treated 
with  contempt.  The  forfeiture  of  the  deposit  would  not  be 
sufficient,  either  as  a  punishment  to  the  one  party,  or  as  a 
satisfaction  to  the  other.  In  Savill  v.  Savill,  ^l  P.  Wms. 
745.)  where  the  Court  would  not  make  an  order  on  the  pur- 
chaser to  complete  his  purchase,  but  thought  the  forfeiture 
of  the  deposit,  which  the  purchaser  elected  to  lose,  sufficient, 
the  deposit  was  about  one  tenth  of  the  purchase  money,  and 
the  learned  editor,  Mr.  Cox,  adds  a  qucere,  whether  that  case 
be  now  the  law  of  the  Court. 
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I  shall  order,  that  the  purchaser  pay  the  purchase  money 
hi  six  days,  or  that  an  attachment  issue. 

Hamerslev 

Lambert.  .  Order  accordhjgly. 


[  *  608  ]  *Hamersley  against  hxMBETiT  and  others. 

This  Court  gives  relief  against  the  representatives:  of  a  deceased  partnel 
virho  has  leftosseis,  if  the  surviving  partner  be  insolvent.  And  the  de- 
fendants cannot  object  a  want  of  due  diligence  in  the  creditor,  in  not 
prosecuting  the  surviving  partner,  before  insolvency.  No  delay,  in  this 
respect,  nor  lapse  of  time,  nor  dealing  with  the  surviving  partner,  or 
receiving  from  him  a  part  of  the  debt,  will  amount  to  a  waiver,  or  bar 
of  the  claim  on  the  assets  of  the  deceased  partner.  For  it  is  a  joint  and 
several  debt,  and  the  assets  of  the  deceased  partner  remain  liable  until 
the  debt  is  paid.  Besides,  the  discharge  of  the  surviving  partner  under 
the  insolvent  act,  is  a  good  plea  in  bar  to  a  suit  against  him. 

That  a  suit  was  brought  by  the  plaintiff,  as  trustee  for  an  oZien  enemy,  is 
no  objection,  after  the  war,  as  the  suit  was  not  abated  during  the  war, 
and  the  disability  merely  temporary. 

July  8th.  JOHN  BEDIENT  and  Walter  Huhbell  were  partners  in 

trade,  prior  to  1803.  The  partnership  was  dissolved,  by 
the  death  of  Huhbell,  in  September,  1803.  At  his  death,  the 
firm  was  indebted  to  Thomas  Holmes,  of  Bristol^  in  England, 
who  died  in  1808;  and,  on  his  estate,  letters  of  administra- 
tion were  granted,  in  this  state,  to  the  plaintiff.  Moneys 
were  paid  to  Holmes,  on  account,  in  1806,  by  Bedient,  the 
surviving  partner ;  and  on  the  1st  of  January,  1807,  a  bal- 
ance of  3,393  dollars,  32  cents  was  admitted,  by  Bedient,  to 
be  due.  In  'October,  1807,  Bedient  was  discnarged  under 
the  insolvent  act  of  this  state.  The  bill  was  filed  in  May, 
1814,  against  the  assignees  of  Bedient,  the  insolvent,  and 
against  the  heirs  and  administrators  of  Hubbell.  In  1809, 
the  guardian  of  the  two  infant  heirs  of  Hubbell  paid  into 
Court  8^041  dollars,  88  cents,  belonging  to  the  infants,  which 
was  invested  in  public  stbck.  The  balance  due  to  the  estate 
of  Holmes  was  admitted  by  the  administrators  of  Hubbell  m 
their  answer ;  and  the  insolvency  of  Btdient  was  proved  by 
hi&  discharge,  produced  as  an  exhibit,  as  well  as  admitted  by 
his  assignees  in  their  answer. 

I  *  509  ]  *G.  Brinckerhoff,  for  the  plaintiffs,  contended,  that  the 
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mrviving  partner  being  insolvent,  the  estate  of  the  deceased        1817 
partner  was  chargeable,  in  equity,  with  the  whole  debt.  v_^-n,^-^_. 

IIahekslet 

Burr,  contra,  contended,  that  the  demand  was  not  suffi-  la„b,;rt. 
ciently  proved ;  that  there  had  not  been  due  diligence  in 
collecting  the  debt  against  Bedient.  That  the  discharge  of 
Bedient  was  no  bar  to  this  demand,  belonging  to  an  English 
subject,  resident  abroad ;  and  that  the  suit  was  commenced 
on  his  behalf,  while  he  was  an  alien  enemy. 

The  Chancellor.  All  the  objections  must  be  overruled. 
The  plaintiff  is  entitled  to  receive  the  debt  out  of  the  assets 
of  the  deceased  partner.  The  demand  was  sufficiently  ad- 
mitted ;  and  interest  was  to  be  cast  on  the  balance  liquidated 
and  acknowledged  on  the  1st  of  January,  1807.  It  is  well 
settled,  that  relief  may  be  had  in  equity  against  the  repre- 
sentatives of  a  deceased  partner  leaving  assets,  if  the  surviv- 
ing partner  be  insolvent.  This  was  the  principle  declared 
by  Lord  Hardwicke,  in  the  case  of  Sirrvpson  v.  Vaughan, 
cited  in  2  Vesey,  101. ;  and  the  point  was  established  in  the 
Court  of  Errors,  in  this  state,  in  Jenkins  v.  Degroot,  (1 
Caines's  Cases  in  Error,  122.)  and  admitted  as  a  rule  of 
equity  in  the  Circuit  Court  of  the  United  States.  {Reimsdyk 
V.  Kane,  1  Gall.  Rep.  371.  630.)  The  defendants  cannot 
set  up  a  want  of  due  diligence  in  not  prosecuting  Bedient 
before  his  insolvency;  for  the  demand  was  equally  the  debt 
of  both  partners ;  and  the  consideration  from  which  it  arose, 
is  to-  be  presumed  to  have  equally  assisted  both  of  them. 
The  doctrine  of  due  diligence,  and  of  prompt  notice,  as  aris- 
ing upon  claims  against  drawer  and  endorser,  is  not  applica- 
ble. For  this  I  may  generally  refer  to  the  adjudged  cases 
in  which  the  subject  has  been  discussed.  (Lane  v.  fVil- 
liams,  2  Fern.  292.  Heath  v.  Percival,  I  P.  Wms.  682. 
Bishop  V.  Church,  2  Vesey,  100.  371.  *Daniel  v.  Cross,  3  [*510] 
Vesey,  jun.  277.  Stephenson  v.  ChisiaeU,8  Vesey,  jun.  566. 
Gray  v.  Ghiswell,  9  Vesey,  118.  Ex  parte  Kendal,  17  Ve- 
sey,  514i  Orr  v.  Chase,  app^  to  1  Merivale's  Rep.  729.) 
But  I  would  specially  notice  the  recent  decision  of  Devaynes 
v.  Noble,  (1  Merivale's  Rep,  539.  572.)  in  which  the  ques- 
Aon  was  fully  and  ably  considered,  how  far  a  creditor  loses 
iiis  right  in  equity,  to  resort  to  the  assets  of  a  deceased  part- 
ner, by  delay  in  calling  for  his  debt  from  the  survivor.  It 
was  ruled  by  Sir  fVm.  Grant,  the  master  of  the  rolls,  after 
a  full  examination  of  the  cases,  that  the  creditor  who  con- 
tinued, for  a  considerable  time  after  the  death  of  one  part- 
ner, to  deal  with  the  survivor,  and  to  receive  partial  pay- 
ments from  him,  had,  notwithstanding,  a  valid  right  to  resort 
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•  1817.  ^°  ^^^  assets  of  the  deceased  partner,  though  the  survivor, 
y.^'-s^-i^^  in  the  mean  tune,  had  become  bankrupt,  and  the  creditor 
Hamerslet    had  signed  his  certificate   as   a   bankrupt.     There  was  no 

r-AMBERT  period  fixed,  as  he  observed ;  nor  did  convenience  require 
any  fixed  period  within  which  a  creditor,  by  not  making  his 
demand  upon  the  surviving  partner,  should  be  held  to  have 
waived  his  equity  against  the  estate  of  the  deceased  partner. 
If  creditors,  in"  order  to  preserve  their  recourse  against  the 
estate  of  the  deceased  partner,  were  bound  to  use  all  possible 
diligence  to  compel  an  immediate  paymient  by  the  survivor, 
there  are  very  few  mercantile,  houses  which  could  stand  such , 
a  sudden  and  concurrent  demand  as  that  would  necessarily 
bring  upon  them.  If  the  estate  of  the  deceased  partner  be, 
in  any  case;,  released,  (as  Lord  Eldon,  in  the  case  ex  parte 
Kendal,  supposes  might  happen,)  it  would  require  a  course 
of  dealing,  founded  on  peculiar  circumstances,  not  exactly 
defined,  between  the  creditor  and  the  survivor,  to  rebut  the 
equity  of  the  claim  against  the  estate  of  the  deceased ;  to 
shift  the  obligation  to  pay  from  that  estate,  and  fix  it  exclu- 
sively on  the  survivor.  It  was  so  far  held  in  this  very  case  ol 
Devaynes  v.  Noble,  (p.  585.  611.)  that  where  the  creditor  , 

*  51 1  ]       continued  to  deal  with  the  *survivors,  being  a  banking  house, 

by  drawing  out  and  paying,  the  balance  varying,  from  time 
to  time,  but  being,  upon  the  whole,  increased  by  such  sub- 
sequent dealings,  the  subsequent  payments,  by  the  surviving 
partners,  were  to  be  taken,  in  reduction  of  the  balance  due  at 
the  death  of  the  one  partner,  and  his  estate  held  discharged  pro 
tanto.  But  this  case  fully  established  the  doctri?ne,  that  neithei' 
delay,norlapseof  time,  nor  dealing  with  the  survivor,  nor  call- 
ing for,  and  receiving  part  of,  the  debt  from  the  survivor, 
amounts  to  a  waiver,  or  bar,  of  the  claim  upon  the  assets  of  the 
deceased.  It  is,  in  equity,  a  joint  and  several  debt ;  and,  as 
Lord  Parker  observed  in  one  of  the  cases,  the  assets  of  the 
deceased  must  lie  at  stake,  until  the  bond  be  paid. 

Such  is  the  amount  of  the  decision  in  the  case  of  De- 
vaynes V.  Noble,  and  which  is  of  great  weight,  from  the  full 
and  accurate  consideration  which  the  whole  subject  received. 
I  confidently  conclude,  as  vpell  from  the  respect  which  that 
decision  deserves,  as  from  my  own  examination  of  the  cases 
referred  to,  that  the  opinion  of  the  master  of  the  rolls  was 
a  correct  exposition  of  the  law  on  the  point. 

But  to  return  to  the  other  objections  on  the  part  of  the 
defendants.  The  discharge  of  Bedient  under  the  insolvent 
act  was  within  four  years  of  the  death  of  Hubbell;  and  that 
discharge  is  a  good  plea  in  bar  in  our  own  Courts  to  any 
suit,  by  any  creditor.  This  was  so  ruled  in  Penniman  v 
Meigs.  (9  Johns.  Rep.  325.)  There  is  as  little  force  in  th« 
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ol)jection,  that  the  plaintiffs  brought  the  suit  as  trustee  for  1817. 

aji  alien  enemy.     The  suit  not  being  abated  during  the  late  ^,^-n^— ^^ 

war,  cannot  now  be  abated  on   the  ground  of  a  temporary  Livingston 

disability  which  has  long  since  ceased.  Hdbbs 

I  shall,  accordingly,  direct  a  reference  to  ascertain  the 
amount  due,  and  decree  the  payment  thereof  out  of  the 
assets  in  Court. 

Decree  accordingly 


*LiviNGSTON  against  Hubbs  and  others.  [  *  512 

Where  B.  obtained  from  L.  a  deed  for  land,  through  fraud,  in  which  H. 
was  concerned,  and  B.  afterwards  confessed  a  judgment  to  H.,  who 
assigned  it  to  R.  for  a  valuable  consideration,  and  without  notice  of  the 
fraud,  it  was  held,  that  the  deed  to  jB.  being  null  on  account  of  the 
fraud,  the  judgment  created  no  valid  lien  on  the  land ;  that  R.  took  the 
assignment  at  his  peril,  and  subject  to  all  the  existing  rights  of  the  debt- 
or ;  and  the  land  was  decreed  to  be  reconveyed,  discharged  from  the 
judgment,  and  a  perpetual  injunction  awarded. 

THE  bill  charged,  that  Daniel  Baldwin,  in  his  lifetime,  My  Sih. 
procured  a  deed  from  the  plaintiff,  of  a  house  and  lot,  in 
BroofcZyn,  by  fraudulent  representations  and  practices;  and 
that  the  defendant  Hubbs  was  concerned  with  Baldwin  in 
the  fraud;  and  that,  immediately  after  the_deed  was  so  pro- 
cured, Baldwin  confessed  a  judgment  to  Hubbs  for  839  dol- 
lars, which  Hubbs,  shortly  thereafter,  assigned  to  the  defend- 
ant Robbins,  and,  as  the  bill  charged,  with  knowledge  of  the 
fraud.  ' 

After  the  answers  of  the  defendants,  the  cause  was  put  at 
issue,  and  proof  taken,  and  the  cause  set  down  for  hearing. 

Baldwin,  and  Sampson,  for  the  plaintiff. 

Brackett,  Tucker,  and  Burr,  for  the  defendants. 

The  Chancellor.  The  allegation  of  fraud  is  abundantly 
established ;  and  the  only  point  admitting  of  any  real  discus- 
sion is,  how  far  Robbins,  who  appeared  to  be  a  purchaser  of 
the  judgment  for  a  valuable  consideration,  and  to  whom  no 
charge  of  fraud  could  be  imputed,  was  to  be  protected  in  his 
Hen  on  the  land.     Robbins  purchased  the  judgment  subject 
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1817.       to  all  the  equity'of  the  plaintiff  against  it,  while  it  existed  in 
^_<««-Nr-^-^  the  hands  of  Hubbs ;  and  as  the  title  of  Baldwin  was  infected 
LiviHGSTON    with  gross  fraud,  it  was  *null  from  the  beginning.    The 
Hubbs.      fraudulent  judgment,  therefore,  created  no  valid  subsisting 
f  *  513  1       ^^'^"'     '^^^  t't'^  t°  *^®  '^'**^  never  passed  from  the  plaintiff; 
and  there  is  no  rule  of  law,  or  equity,  to  protect  the  judg- 
ment in  the  hands  of  Bobbins,  though  he  may  be  an  assigjfiee 
for  a  valuable  consideration,  without  notice  of  the  fraud,  for 
he  took  the  assignment  of  the  judgment  at  his  peril.    He 
took  it  subject  to  all  the  existing  rights  of  the  debtor;  and 
these  rights  could  not  be  varied,  or  affected,  by  the  assign- 
ment, though,  perhaps,  the  right  of  a  third  person,  depend- 
V.  ing  upon  a  secret  trust,  might  be   affected.     {Murray  &( 
t  Ante.  441.     Winter  v.  Lylburn  and  others.)f    The  judgment  was  not  an 
article  of  ordinary  commerce,  and  it  would  be  repugnant  to 
justice  and  sound  policy,  to  permit  fraud  to  be  successful  by 
such  a  contrivance. 

The  land,  therefore,  must  be  decreed  to  be  reconveyed 
to  the  plaintiff,  discharged  of  the  judgment,  and  a  perpetual 
injunction  awarded  against  the  execution  of  the  judgment 
upon  that  land. 

Decree  accordingly. 
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Hart  against  Ten  Eyck  and  others. 

In  an  order  of  reference  to  a  master,  the  defendaDt  may  be  directed  to  pro- 
dace  before  the  master,  on  oath,  all  books,  papers,  &c.  iu  his  custody 
or  power,  and  may  be  examined,  on  oath,  upon  such  interrogatories 
as  the  master  may  direct,  relative  to  the  ti-ansactions  set  forth  in  the 

^  pleadings. 

MOTION  on  the  part  of  the  defendants,  to  strike  out  the  July  I9ih. 
following  part  of  the  decretal  order  of  the  5th  of  last  May, 
viz. : — "  And  that,  for  the  better  taking  the  said  account,  and 
discovery  of,  and  concerning  the  several  matters  aforesaid, 
the  parties  shall  produce  before  the  said  master,  on  *oath,  [  *  514  j 
all  books,  papers,  and  writings,  in  their  custody  or  povFer, 
or  in  the  custody  or  power  of  any  of  them,  relating  thereto, 
and  shall  be 'examined  upon  interrogatories  as  the  said 
master  shall  direct;"  or  that  the  order  be  so  modified  as 
to  require  the  production  of  such  books  and  papers  only 
as  are  expressly  referred  to  and  admitted  in  the  defendant's 
answer. 

Waodworth,  and   Van  Buren,  (attorney-general,)  for  the 
motion. 

Henry,  and  Van  Vechten,  contra. 

For  the  motion,  it  was  contended,  that  the  order  went 
beyond  the  decree  in  the  Court  of  Errors,-]-  to  which  this  .  t  On  appeal 
Court  ought  to  conform  ;  and  that  it  was,  also,  contrary  to  ii°'"thi3  cmm' 
the  principles  of  the  Court,  by  which  a  party  in  interest  can-  <n^«;  p-  62. 122. 
not  be  examined  on  oath,  nor  compelled  to  produce  papers 
under  oath.  It  was  observed,  further,  that  the  disclosures 
of  a  defendant  in  interest,  must,  at  any  rate,  be  required 
by  the  bill,  and  given  in  the  answer ;  and  that  a  party  in 
interest  is  not  to  be  examined  on  interrogatories  before 
hearing.  It  was  admitted  by  one  of  the  counsel  for  the  mo- 
tion, that  after  hearing,  and  when  an  account  is  to  be  taken, 
the  parties  may,  by  order  of  the  Court,  be  examined  on  oath 
touching  such  account,  but  the  examination  of  the  party  is  to 
be  confined  to  the  items  of  the  account,  and  cannot,  and  ought 
not  to  be  extended  to  the  several  matters  in  respect  to  which  a 
reference  was,  by  the  decree  of  the  Court  above,  directed  to 
be  made,  because  the  Court  has  not  passed  on  the  merit  of 
those  matters. 
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1S17.  The  counsel  for  the  defendants  cited  1  Johns.  Ck.  Rep: 

v_^-^,,-^_,  189.  2  Fowler's  Ex.  Prac.  251.     Bohun's  Cur.   Can.  244. 

Hart  305.    fVyatfs  P.  R.  161.  169.    Hinde's  Pr.  356.    2  Madd. 

Ten  Eyck  ^^-  316.  Amb.  583.    1  Vesey,  451.  2  Fescy,  222.    *Dicken'< 

'■  ^        Wms.  35. 

Against  the  motion,  it  was  urged  to  be  the  general  and 
settled  practice  of  the  Court,  to  require  parties  to  be  exam- 
ined on  oath,  in  cases  of  reference  to  a  master,, and  that  the 
party,  in  mattefs  of  account,  can  clear  himself  by  his  own 
oath,  as  to  charges  under  40s.  (Remsen  v.  Remsen,  ante, 
495.)  That  discovery  from  the  party,  as  to  matters  resting 
in  account  was  one  great  basis  of  the  jurisdiction  of  the 
Court.  That  he  cannot  protect  himself  from  discovery,  on 
the  ground  of  interest,  but  only  on  the  ground  that  the  dis- 
covery would  expose  him  to  penalties  or  criminal  prosecu- 
tion. That  the  objection  to  discovery  must  be  special  and  per- 
sonal in  its  nature ;  and  if  a  discovery  would  contradict  the 
answer,  and  thereby  criminate  the  party,  he  might  raise  that 
as  an  objection,' and  it  would  be  good.  That  the  disclosure 
is  essential  in  cases  of  trust,  and  it  would  be  monstrous  to 
allow  a  trustee  to  shield  himself  from  disclosing  every  mat- 
ter relating  to  his  trust ;  and  that  none  of  the  cases  cited  on 
the  other  side  were  cases  of  trust. 

The  counsel  for  the  plaintiff  cited  1  Harr.  Prec.  201.  (8 
edit.)  Turn.  Prac.  111.     2  Fonb.  484.  (n.  e.)  Wyatt,  198. 

The  Chancellor.  It  was  admitted  by  one  of  the  coun 
sel,  in  support  of  the  motion,  as  a  settled  point,  that  on  ref- 
erences to  take  and  state  an  account,  the  Court  may  direct 
the  parties  to  be  examined  on  oath,  by  the  master.  This 
appears  to  be  the  long-established  practice  of  the  Court ; 
and  it  is  considered,  in  the  books,  as  a  thing  very  much  of 
course.  Thus^  in  Purcell  v.  M'Namara,  (17  Vesey,  434.) 
Lord  Eldon  considered  it  as  the  usual  direction,  to  examine 
the  parties  as  the  master  shall  see  fit,  and  that  he  settles  the 
interrogatories.  So  Lord  Hardwiclce,  in  Cowslade  v.  Cor- 
nish, (2  Vesey,  270.)  admitted  it  to  be  a  general  direction  in 
a  decree,  to  examine  the  parties  on  interrogatories  before  the 
master,  as  he  shall  direct,  and  he  said  the  party  might  be 
*516]  interrogated,  toties  quoties.  The  *same  order  was  made  by 
him  in  Kirlcpatriclc  v.  Love,  (Amb.  589.)  and  by  Lord 
Chancellor  Talbot,  in  Piddock  v.  Brown,  (3  P.  Wms.  288. 
Probably,  not  a  volume  o^  reports  can  be  opened,  without 
meeting  with  instances  of  the  practice,  {Bromly  v.  Child; 
Dickens,  128.     Cornish  v.  Acton,  Dickens,  149.) 

The  practice,  itself,  is,  according  to  the  constitution  c 
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the  Court,  which  appeals  to  the  conseience  of  the  party.    A        1817. 
right  to  discovery,  by  the  party's  own  oath,  is  one  of  the  -.^^--sr-v-.- 
original  and  most  essential  heads  of  equity  jurisdiction.  The        Haut 
objection  to  the  order  in  this  case,  if  of  any  force,  can  be  so    t^,  ,,  ^e^ck. 
only  because  the  order  grants  other  or  further  relief  than 
that  prescribed  by  the  Court  of  Errors,  or  because  the  order 
carries  the  examination  of  the  party  to  points  or  cases  not 
within  the  practice  of  the  Court. 

I  cannot  find,  in  the  decree  of  the  Court  of  Errors,  any 
direction  on  this  point.  The  Court  ordered  a  reference  to 
a  master  on  various  points  involved  in  the  case  ;  and  it 
undoubtedly  intended  that  the  reference  should  be  con- 
ducted according  to  the  usual  course.  It  pointed  out  the 
subjects  of  inquiry  and  reference,  and  not  the  details  and 
nature  of  the  proof.  The  Court  of  Chancery  was  left  to  its 
usual  discretion,  on  the  mode  of  conducting  the  reference. 
Indeed,  the  parties  and  the  master  are  directed,  by  the 
Court  of  Appeals,  to  apply,  from  time  to  time,  to  the  chan- 
cellor for  his  directions 

Nor  do  I  perceive  that  the  order  carries  the  examination 
of  the  party  to  any  unusual  or  unreasonable  extent.  The 
order  is  general  in  its  terms,  as  such  orders  usually  are  ; 
and  it  is  for  the  party  to  object,  when  any  question  is  put 
that  would  lead  to  a  violation  of  the  restrictions  that  are 
properly  imposed  on  such  examinations.  The  cases  that 
were  cited,  in  which  it  is  laid  down  that  a  party  in  interest 
cannot  be  examiried  as  a  witness,  apply  only  to  examina- 
tions in  chief,  before,  hearingi  Not  one  of  them  relates  to 
references  before  a  master.  Every  defendant,  notwithstand- 
ing *his  interest,  is  bound  to  answer,  in  the  first  instance,  [  *  517  ] 
under  oath,  to  the  charges  in  the  bill ;  and  having  thus  an- 
swered, as  a  party,  it  is  said,  that  he  should  not  be  exam- 
ined in  chief,  in  the  character  of  a  mere  witness.  But  when 
a  reference  is  ordered  upon  hearing,  then  the  inquiry  becomes 
necessarily  minute,  and  a  new  arid  more  detailed  investiga- 
tion is  opened,  to  which  the  general  inquiries  in  the  bill  were 
not  adapted.  Here  the  same  policy  and  principles  of  the " 
Court,  which  required  an  answer  to  the  bill,  apply,  and  call 
again  upon  the  conscience  of  the  party  as  party,  for  a  further 
disclosure  adapted  to  the  minuticB  of  the  inquiry.  The  same 
reasons  which  required  an  answer,  in  the  first  instance,  re- 
quire an  examination  in  the  second ;  and  when  the  party 
against  whom  these  inquiries  are  directed,  is  charged,  not 
on  his.  own  account,  but  as  trustee,  the  reasor ,  fitness,  and 
necessity  of  the  disclosure,  strike  the  mind  with  peculiar 
force. 

It  does  not  appear  to  me  that  there  is  any  ground,  either 
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1817.       oil  principle  or  authority,  for  a  distinction  arising  out  of  the 
v_,*--v.-*»_-' '  subject  matter  of  the  reference,  in  respect  to  the  examina- 
Hart        tion  of  the  party.     The  reference,  in  every  branch  of  it,  un- 
Tek  ^Eyck     ^^"^  *^®  decree  in  this  case,  is  to  ascertain  facts;  and  the 
party's  disclosure,  on  oath,  is  just  as  reasonable  and  as   ne- 
cessary, in  one  case,  as  the  other.     The  bill  could  not  have 
been  framed  and  adapted  to  meet  the  fulness  and  minute- 
ness of  the  inquiries  under  the  reference  ;  and  it  is  the  fun- 
dariiental  doctrine  of  this  Court,  that  the  party  is  bound  to 
answer  on  oath,  to  every  fact  material  to  the  right  of  the 
plaintiif.     The  disclosure  must  be  made,  either  by  the  an- 
swer to  the  bill,  or  by  examination  before  the  master.     In 
one  way  or  the  other,  the  truth  is  to  be  sifted  out,  and  the 
conscience  of  a  defendant  probed  to  its  deepest  recesses. 

The  usual  subject  of  a  refercHce,  is  the  taking  and  stating 
an  account ;  but  I  apprehend  there  is  no  case  which  confines 
the  exercise  of  the  power  of  the  Court,  as  to  the  examina- 
[♦518  '  tion  *of  parties  to  that  kind  of  reference;  and  the  reason  ol 
the  rule,  and,  no  doubt,  the  practice,  applies  to  references 
in  general. 

In  Smith  v.  Turner;  (3  P.  Wms.  412.)  the  defendant  was 
examined  on  oath,  on  interrogatories,  after  hearing,  touching 
a  deed  supposed  to  be  in  his  custody.  So  in  Gower  and 
Baltinglass,  (1  Ch.  Cas.  66.)  the  defendant,  after  several 
answers,  was  examined  on  interrogatories,  respecting  a  trunk 
of  papers  in  her  possession.  The  like  order  was  made  in 
Suffolk  \.  Greenville  (3  Ch.  Rep.  50.)  The  books  are  full 
of  orders  of  this  kind,  applicable  to  all  kinds  of  inquiry,  as 
well  as  to  matters  of  account.  {Gary's  Rep.  45.  Tothill, 
134.  148,  149.)  In  Parhhurst  v.  Lowton,  (1  MerivaWs 
Rep.  395.)  an  order  was  made,  after  answer,  that  the  de- 
fendant, who  was  an  executor,  produce  on  oath,  and  leave 
with  his  clerk  in  Court,  all  deeds,  books,  writings,  dz-c.  men- 
tioned in  the  schedule  to  the  answer ;  and  in  Fenwick  v. 
Reed,  (1  Merivale,  119.  126.  and  Appendix,  p.  723.)  a  sim- 
ilar order  was  made  upon  a  defendant,  after  answer,  and  it 
extended  to  all  papers  relative  to  the  transactions,  &c.  The 
rules  of  Lord  Bacon  (No.  70.)  also  provided,  that  a  defend- 
ant might  be  examined  on  interrogatories,  in  very  special 
cases,  to  sift  out  some  fraud  or  practice. 

The  case  of  a  trustee,  called  to  account  by  the  heir  of  the 
cestui  que  trust,  is  one  of  the  strongest  that  can  be  imagined, 
to  illustrate  the  necessity  of  such  a  jurisdiction,  and  the  wis- 
dom of  the  rule.  The  rights  of  such  a  cestui  que  trust  can 
only  be  duly  ascertained,  by  a  full  and  frank  disclosure  of 
every  fact,  and  of  every  paper  or  document  resting  in  the 
knowledge  or  power  of.  the  trustee,  and  called  for  by  the 
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general  terms  of  the  bill,  or,  more  particularly  and  specially,        1817 
by  the  nature  of  the  inquiries  which  are  directed  before  the  v^^--^^-^^ 
master.     A  reference  in  such  cases,  under  the  usual  order^        Hart 
has  the  effect  of  a  supplemental  bill  of  discovery  :  and  I  am    ™„„  ^t„„. 
persuaded  that  1  shall  be  pursumg  *the  spirit  and  intention       r  #  gi  g  i 
of  the  decree  of  the  Court  of  Appeals,  as  well  as  acting  in 
conformity  with  the  known  equity  and  principles  of  this 
Court,  if  I  require  every  material  disclosure,  not  implicating 
the  party  in  pains  and  penaUies,  which  it  is  in  the  power  of 
the,  party  to  make. 

The  motion  in  the  present  case  is  not  against  any  partic- 
ular interrogatory,  or  examination,  under  the 'general  order 
of  the  Court,  but  it  is  against  the  order  itself.  The  motion 
is,  consequently,  denied. 

Motion  denied. 
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Abbott 

V. 

Allen. 


Aiigtut  12th. 
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Abbott  against  Allen,  e.^ecutor  of  Allen. 

[AppUed,  B  Johns.  Ch.  84.    Approved,  3  Bdiv.  .134,  126;  Clarke  578,  579;  5  Johns.  Ch, 
32.    FolJowed,  3  Edw.  43.    See  1  Bdw.  470;  6  Paige,  198.] 

A  purchaser  of  land,  who  has  paid  part  of  the  purchase  money,  and  given 
a  bond  and  tnortgage  for  the  residue,  and  is  in  the  uiidisturljed  posses- 
sion, will  not  be  relieved  against  the  payment  of  the  bond,  or  proceed- 
ings on  the  mortgage,  on  the  mere  ground  of  a  defect  of  title,  there  be- 
ing no  allegation  of  fraud  in  the  sale,  nor  any  eviction  ;  but  must  seek 
his  remedy  at  law,  on  the  covenants  in  his  deed. 

THE  bill  Stated,  that,  in  the  year  1805,  the  testator  of- 
fered to  sell  to  the  plaintiff  a  farm,  which  he  then  possessed, 
at  a  fair  price ;  and  represented  that  he  was  the  true  and 
rightful  owner  of  it,  and  would  give,  or  procure  to  the  plain- 
tiff, a  perfect  title ;  that,  giving  credit  to  the  testator,  the 
plaintiff,.on  the  18th  oi  April,  1805,  agreed  to  purchase  the 
farm  for  2,500  dollars;  1,000  dollars  to  be  paid  on  receiving 
the  deed,  and  the  residue  to  be  secured  by  bond  and  mort- 
gage ;  that  the  testator  was  to  give  the  plaintiff  a  deed  in  fee, 
with  full  covenants.  That  the  testator,  accordingly,  with  his 
sons,  Charles  Allen,  and  the  defendant  Alexander  Allen,  jun., 
executed' a  deed  to  the  plaintiff,  of  that  date,  in  fee,  with 
covenants  of  seisin  in  fee,  and  a  right  to  convey,  and  *fo! 
quiet  enjoyment,  and  against  encumbrances,  and  with  a  gen 
eral  warranty.  That  his  sons  were  made  parties  to  the  deed, 
at  the  instance  of  the  testator,  and  under  pretence  that  they 
had  some  right  and  interest  in  the  farm.  That  the  plaintiff 
paid  the  testator  1,000  dollars,  and  gave  a  bond  and  mort- 
gage for  tlie  residue  of  the  purchase  money ;  that  the 
plaintiff  went  into  possession,  at  the  execution  of  the  deed, 
and  has  occupied  the  land  since,  and  made  valuajjle  improve- 
ments thereon.  That  he  paid  the  interest  on  the  bond  down 
to  June,  181.3,  and  paid  300  dollars  towards  the  principal, 
leaving  1,200  dollars  for  principal,  due  on  the  bond,  and  in- 
terest, from  the  first  of  June,  1813.  That  his  title  is  now 
deemed  questionable,  so  that  he  cannot  raise  money  on  the 
security  of  the  land,  or  sell  it.  That  the  testator  could  not 
give  the  plaintiff  any  particular  explanation  about  the  title ; 
that  he  has  made  diligent  inquiries  concerning  the  title,  and 
finds  that  the  farm  was  owned  by  Jeremiah  Sahin,  who  died 
in  possession,  in  1790,  leaving  ten  children  by  his  first  wife, 
and  one  child  by  his  second  wife;  that  by  his  will,  dated 
22d  of  February,  1771,  he  directed  his  executors  to  sell  so 
much  of  his  land  as  should  be  requisite  to  pay  his  debts ;  and 
he  gave  his  wife  one  third  of  his  real  estate,  and  then  divided 
his  estate  among  all  his  ten  children,  and  appointed,  his  wif« 
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and  one  sou  his  executors.     That  his  wife  tied,  in  his  life-        1817. 
time,  after  his  will,  and  he  married  again  ;  and  by  his  second  n^^^-^.^-^,^ 
wife  had  one  child,  now  living,  who  married  the  defendant.       Abeott 
That  this  second  marriage  and  child  is  deemed  a  revocation       ai  len 
of  this  will.     That  his  heirs,  in  1791,  set  off  the  said  farm  to 
his  widow  (the  second  wife)  for  her  dower,  and  she  sold 
her  right,  afterwards,  to  the  testator,  or  father  of  the  defend- 
ant; that  when  the  testator  and  his  two  sons  conveyed  to 
the  plaintiff,  they  had  no  title,  except  the  conveyance  from 
the  widow,  and  a  deed  from  the  surviving  executor  of  Jere- 
miah Sabin,  deceased,  and  a  quit-claim  from  one  other  of  the 
heirs.     That  the  title  of  the  plaintiff,  by  the  implied  revo- 
cation *of  the  will  is  insecure,  as  to  the  shares  of  all  the        [  *  521  \ 
children,  except  two ;  that  the  defendant  is  now  suing,  as 
plaintiff,  on  the  bond,  and  advertising  a  sale  of  the  premises  ' 

under  a  power  in  the  mortgage. 

The  plaintiff  prayed  that  the  defendant  might  perfect  the 
title,  or  pay  the  plaintiff  for  the  deficiency  ;  and  be  enjoined, 
in  the  mean  time,  from  all  proceedings  on  the  bond  and 
mortgage.     An  injunction  was  accordingly  granted. 

J.  Talmadge,  for  the  defendant,  now  moved  to  dissolve 
(he  injunction,  on  the  facts  stated  in  the  bill,  and  relied  on 
the  case  oi Bumpus  v.  Plainer,  (1  Johns.  Ch.  Rep.  213.) 

Emoit,  contra,  relied  on  the  ground  of  a  failure  of  con- 
sideration, and  a  purchase  under,a  representation  which  was 
not  true  ;  and  he  contended  that  chancery  would  grant  re- 
lief on  failure  of  consideration  before  eviction,  and  though 
possession  passed  and  continued  in  the  plaintiff,  provided 
the  case  came  within  the  terms  of  the  covenants  in  the  deed. 
He  cited  Co.  Litt.  384.  a.  note.  1  Fonh.  366.  Sugden's 
Laio  of  Vendors,  316.  1  Vesey,  88.  3  P.  Wms.  307.  18 
Viner,  113.  pi.  9,  10. 

The  Chancellor.  This  case  comes  within  the  general 
doctrine  declared  in  Bumpus  v.  Plainer,  (1  Johns.  Ch.  Rep. 
213 — 218.)  that  a  purchaser  of  land,  who  is  in  possession, 
cannot  have  relief  here  against  his  contract  to  pay,  on  the 
mere  ground  of  defect  of  title,  without  a  previous  eviction. 
But,. without  resting  on  the  opinion  there  delivered,  I  have 
again  examined  the  question,  inasmuch  as  the  doctrine  in 
that  case  was  doubted  by  the  learned  counsel  who  opposed 
this  motion. 

If  there  be  no  fraud  in  the  case,  the  purchaser  must  resort 
to  his  covenants,  if  he  apprehends  a  failure  or  defect  of  title, 
and  wishes  relief  before  eviction.     This  is  not  the  appropri- 

403 


622*  CASES  IN  CHANCERY. 

18V7  ate  tribunal  for  the  trial  of  titles  to  land.  It  *would  lead  to 
v-rfi'^-v^—*.-'  the  greatest  inconvenience,  and  perhaps  abuse,  if  a  purchaser 
Abbott  in  the  actual  enjoyment  of  land,  and  when  no  third  person 
4li.Vn.  asserts,  or  takes  any  measures  to  assert,  a  hostile  claim,  can 
be  permitted,  on  suggestion  of  a  defect  or  failure  of  title, 
and  on  the  principle  of  quia  timet,  to  stop  the  payment  of 
the  purchase  money,  and  of  all  proceedings  at  law  to  re- 
cover it.  Can  this  Court  proceed  to  try  the  validity  of  the 
outstanding  claim,  in  the  absence  of  the  party  in  whom  it  is 
supposed  to  reside,  or  must  he  be  brought  into  Court  against 
his  will,  to  assert  or  renounce  a  title  which  he  never  assert- 
ed, and,  perhaps,  never  thought  of?  I  apprehend  there 'is 
no  such  practice  or  doctrine  in  this  Court ;  and  that  a  pre- 
vious eviction  or  trial  at  law  is,  as  a  general  rule,  indispen- 
sable. Perhaps  an  outstanding  encumbrance,  either  admit- 
ted by  the  party,  or  shown  by  the  record,  may  form  an  ex- 
ception, in  cases  of  covenant  against  encumbrance.  Some 
dicta  in  the  books  (see  Serjeant  Maynard's  case,  2  Freeman, 
1.  and  1  Vesey,  88.)  seem  to  look  to  that  point;  but  I  have 
formed  no  opinion  respecting  it.  T|he  case  of  fraud  is  an 
exception  ;  and  it  seems  to  be  admitted  by  Mr.  Butler, 
(note  332  to  Co.  Litt.  384.  a.)  that  if  the ,  purchaser  was 
imposed  on,  by  any  intentional  misrepresentation  or  conceal- 
ment, he  may  have  redress  here,  in  addition  to  and  beyond 
his  covenants.  The  late  case  of  Edwards  v.  M'Leay, 
(Coopei-'s  Eq.  Rep.  308.)  is  to  this  point.  The  purchaser, 
in  that  case,  before  any  eviction  was  had  or  threatened,  suc- 
ceeded in  a  bill  to  set  aside  the  Conveyance,  and  for  a  return 
of  the  purchase  money  ;  but  it  was  expressly  upon  the  ground 
of  fraud  and  imposition  charged  and 'proved  ;  and  the  master 
of  the  rolls,  in  answer  to  the  objection  that  the  plaintiff  was 
premature,  inasmuch  as  he  had  not  yet  been  evicted,  and  tnight 
perhaps  never  be,  put  the  case  on  the  ground  of  the.fraud. 
There  is  no  fraud  charged  in  this  case,  and  the  bill  has  no 
such  ground  to  support  it. 
I  *  523  1  *If  there  be  no  fraud,  and  no  covenants  taken  to  secure 

the  title,  the  purchaser  has  no  remedy  for  his  money,  even 
on  a  failure  of  title.  This  is  the  settled  rule  at  law ;  (Frost 
V.  Raymond,  2  Caines,  188.)  and  I  apprehend  that  the  same 
rule  prevails  in  equity.  (1  Fonb.  366.  note.  Vrmston  v. 
Pate,  cited  in  Sugden's  Law  of  Vendors,  3d  ed.  346,  347. 
and  in  4  Cruise's  JDig.  90.  and  in  Cooper's  Eq.  Rep.  311.) 
In  the  case  of  Hiern  y.  Mill,  (13  Vesey,  114.)  the  lord 
chancellor  observed,  that  possession  of  land  was  no  criterion 
"of  title,  and  that  no  person,  in  his  senses,  would  take  an 
offer  of  a  purchase  from  a  man,  merely  because  he  stood 
upon  the  ground.  The  purchaser  must  look  to  his  title  j 
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and  if  he  did  not,  it  would  be  crassa  negligentia.  I  know  1817. 
of  no  case  in  which  this  Court  has  relieved  the  purchaser  >._*.-v->»i^ 
where  there  was  no  fraud  and  no  eviction  ;  all  the  cases  that  Abeoti 
I  have  looked  into  proceed  on  the  ground  of  a  failure  of  the  allen. 
title  duly  ascertained.  Thus,  in  the  imperfect  note  of  the  case 
o{  Picketon  v.  Litecote,  22  Eliz.  cited  in  21  Viner,  541.  pi. 
1.,  and  sometimes  referred  to,  process  was  awarded  by  chan- 
cery to  have  the  purchase  money  refunded  ;  but  in  that  case 
it  appeared  by  the  defendant's  answer,  tliat  the  'plaintiff 
could  not  enjoy  the  reversion  of  the  copyhold  which  he  had 
purchased ;  and  in  the  anonymous  case,  in  2  Ch.  Cas.  19. 
there  was  a  previous  eviction  under  a  paramount  title;  but 
the  authority  of  that  case  is  questioned,  in  a  note  to  the  case 
itself,  and  in  the  subsequent  books,  which  refer  to  it;  not, 
indeed,  in  respect  to  the  necessity  of  a  previous  eviction, 
which  the  case  may  be  considered  as  assuming,  but  on  the 
ground  that  there  was  no  covenant  against  paramount  titles, 
and  that  the  purchaser,  as  to  them,  took  the  conveyance  at 
his  peril.  In  Serjeant  Maynard's  case,  (2  Freeman's  Rep. 
1.)  referred  to  in  the  passage  cited  by  the  counsel  from 
Viner,  the  lord  clancellor  said,  that  there  being  no  fraud 
or  surprise  in  the  case,  if  the  party  was  not  aided  by  his 
covenants,  he  would  not  be  helped  in  equity ;  and  yet  the 
purchase  money  had  *been  paid,  and  a  third  person  had  [*524] 
made  title.  There  are  some  loose  dicta,  (for  which  I  pre- 
sume the  case  was  referred  to,)  but  they  are  without  any 
fulness  of  illustration,  and  want  that  precision  which  is  requi- 
site to  give  much  force  to  them.  The  decision  in  the  case 
is  strong  against  the  pretension  of  the  present  plaintiff;  for 
though  a  third  person  had  made  title,  and  the  plaintiff  had 
paid  his  purchase  money,  yet,  in  consequence  of  a  positive 
agreement  with  the  vendor,  he  was  rigorously  denied  any 
relief,  and  left  to  his  reniedy,  if  any,  at  law.  So  again,  in 
Bingham  v.  Bingham,  (I  Vesey,  126.)  on  a  bill  to  have 
purchase  money  refunded  on  a  mistake  in  title,  the  mistake 
had  appeared  in  an  ejectment  at  law.  It  appears  to  me  that 
this  principle  pervades  the  cases. 

The  only  plausible  argument  for  the  injunction  is,  that 
as  the  plaintiff  has  covenants  to  secure  his  title,  the  inter- 
ference of  this  Court  is  necessary  to  prevent  circuity  of 
action,  and  that  the  plaintiff  ought  not  to  be  compelled  to 
pay  the  purchase  money,  when,  by  a  suit  on  his  covenants, 
he  might,  almost  concurrently,  be  enabled  to  recover  it  back 
again.  This  argument  would  apply  to  every  case  of  mutual 
and  independent  covenants,  and  would  prove  too  much; 
but  the  proper  answer  here  is,  that  to  sustain  the  injunction 
Would  be  assuming  the  fact  of  a  failure  of  title  before  eviction, 

405 


524  CASES  IN  CHANCEJIY 

1817.  o''  ^"^l  'it  ]aw;  and  which  this  Court,  as  not  possessing  'iny 
v.rf-'-v^iv^  direct  jurisdiction  over  legal  titles,  is  not  bound  or  authorized 
Abbott  to  assume.  This  Court  may,  perhaps,  try  title  to  land  when 
ALtEN.  '*■  ^■"ses  incidentally ;  but  it  is  understood  not  to  be  within 
its  province,  when  the  case  depends  on  a  simple  legal  title, 
and  is  brought  up  directly  by  the  bill.  The  power  is  only 
to  be  exercised  in  difficult  and  complicated  cases,  affordirij, 
peculiar  grounds  for  equitable  interference.  This  was  the 
doctrine  laid  down  by  the  respondent's  counsel,  on  appeal, 
in  the  case  of  Welby  v.  Rutland,  (6  Bro.  P.  C.  575.)  and 
it  appears  to  have  been  sanctioned  by  the  Court.  The  rule 
[*525]  is  now  so  understood,  according  *to  a  late  treatise  on  the 
principles  and  practice  of  the  Court  of  Chancery,  (1  Mad- 
doclc's  Chan.  135.)  a  work  of  merit  and  utility.  This  point 
was  also  discussed  much  at  large,  and  emphatically  laid 
down  by  Baron  Wood,  and  not  denied  by  the  other  barons, 
in  the  case  of  the  Attorney-General  to  the  Prince  of  Wales 
V.  St.  Auhin,  (1  Wightwic¥s  Exch.  Rep.  184  to  238.) 
The  principle  on  which  set-offs  are  allowed,  is  also  inappli- 
cable to  such  a  case,  where  the  demand  of  the  one  party  is 
certain,  and  that  of  the  other  is  not  known,  and  cannot  be 
ascertained,  until  the  outstanding  title,  suggested  to  exist, 
has  been  established  at  law. 

The  plaintiff  has  the  means  of  bringing  the  legal  title  to 
a  test,  whenever  he  pleases,  by  an  action  at  law  on  his  cove- 
nant of  seisin. 

It  is  unnecessary  for  me  to  say  whether  or  not  the  injunc- 
tion ought  to  stand,  if  there  had  been  a  previous  eviction, 
or  if  there  was  an  existing  encumbrance  which  appeared  to 
admit  of  no  dispute.  I  give  no  opinion  on  either  of  those 
points,  nor  on  a  view  of  the  case,  if  founded  on  other  and 
special  circumstances.  It  would  be  hazardous  to  undertake 
to  define  the  limits  of  equitable  relief,  in  other  supposable 
cases  of  the  like  kind.  But  in  this  case,  where  the  plaintifl 
now  is,  and  for  twelve  years  past  has  been,  in  the  peaceabk 
possession  of  the  land,  and  when  no  adverse  title  is  put  for- 
ward by  any  person  claiming  it,  nor  any  adverse  proceeding 
threatened ;  and  when  we  have  nothing  but  defects  of  title 
speculatively  set  forth,  and  when  the  plaintiff  has  full  cove- 
nants, to  one  of  which  he  can  immediately  resort  in  the 
Courts  of  law,  if  the  vendor  was  not  seised,  I  feel  mysell 
bound  to  say,  that  the  defendant's  remedy  at  law,  for  the 
residue  of  his  purchase  money,  ought  not  to  be  stayed,  and 
that  the  injunction  must  be  dissolved. 

Injunction  dissolved. 
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*Skinner  against  Dayton  and  others. 

[8.  c.  S  Johns.  Ch.  351.    Keversed,  17  Johns.  357.] 

A  Court  of  equity  gives  relief  against  a  penalty  or  forfeiture,  where  the 
case  admits  of  certain  compensation  ;  but  not  where  the  sums  cove- 
nanted to  be  paid  are  in  the  nature  of  stipulated  damages ;  but  it  will 
not  interfere,  unless  the  party  can  be  clearly  and  fully  indemnified, 
and  placed  in  the  same  situation  as  if  nothing  had  happened. 

By  an  agreement,  made  in  ^pril,  1815,  A.  covenanted  with  B.  and  C 
(directoi-s  and  agents  of  a  manufacturing  company)  to  make  certain 
machinery,  in  one  year,  at  a  certain  price,  to  be  paid  in  instalments; 
on  the  Isi  of  Augxist  following,  B.  and  C.  gave  notice  that  the  compa- 
ny could  not  go  on,  and  that  the  contract  was  abandoned ;  and  A.  (the 
covenants  being  indej)endent)  brought  an  action  at  law  against  B.  and 
C,  to  recover  the  instalments  due  before  the  1st  of  August.  The  Court 
refused  to  stay  the  suit  at  law,  by  injunction,  until  the  amount  of  com- 
pe-nsation iuslly  due  to  A.,  for  the  work  he  had  done,  could  be  ascertain- 
ed by  a  master,  or  by  an  issue  of  qiumtum  damnificatus ;  the  plaintiff's 
right  of  action  at  law  being  clear  and  certain,  and  the  amount  of  the  in- 
stalments sued  for  appearing,  from  the  answer  of  A.,  not  to  exceed  an 
adequate  comp_ensation  for  the  materials  found,  and  work  done  by  him 
towards  the  fulfilment  of  his  contract,  on  the  1st  of  August. 

It  seems,  that  one  party  alone  cannot  rescind  a  contract ;  and  if  A.  had 
gone  on,  notwithstanding  the  notice  from  B.  and  C,  and  completed  the 
machinery,  according  to  his  contract,  and  tendered  it  to  them,  wheth- 
er he  would  not  he  entitled  to  demand  the  full  sum  stipulated  to  be 
paid  ?     Quffire. 

THE  bill  stated  that  the  plaintiff,  and  Abraham  Dayton  '^"ff""  ^'^ 
Reuben  Wheeler,  WilKam  Raymond,  jun.,  Nathan  H.  Ray- 
mond, Abner  S.  Hitchcock,  and  Nathan  Dean,  defendants, 
and  Ira  Hall,  on  the  lOlh  of  April,  1815,  formed  an  associa- 
tion, in  writing,  called  The  Granville  Cotton  Manufacturing 
Company,  with  a  president,  and  from  two  to  four  directors ; 
and  that  it  was  agreed,  among  other  things,  to  be  ~the  duty 
of  the  president  and  directors,  to  appoint  a  general  agent,  to 
purchase  stock  and  vend  goods,  and,  under  the  direction  of 
the  president  and  directors,  to  do  business ;  and  that  each 
person,  atthe  time  of  subscribing,  was  to  pay,  on  each  share; 
10  dollars,  and,  from  time  to  time,  such  assessments  as  the 
president  and  directors  should  make,  or  forfeit  his  shares, 
&c.  The  stock  was  to  "*be  divided  into  20  shares,  which  [  *  527 
were  taken  by  the  plaintiff  and  the  defendants  above  named, 
and  by  /.  White,  R.  Taylor,  and  M.  White,  also  defendants, 
who  took  two  shares.  The  plaintiff  was  elected  president, 
and  two  of  the  defendants,  W.  R.  and  A.  H.,  directors,  and 
JV.  R.,  treasurer. 

On  the  25th  of  April,  1815,  an  agreement  was  entered 
into  between    White,  Taylor  Sf    White,  and  the  plaintiff,  as 
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1817.  agent  and  director,  and  with  the  approbation  of  the  company, 
'-.^sy-'^  under  the  hands  and  seals  of  the  parties,  as  follows:  H  , 
Skinher  T.  Sf  W.,  promise  to  make,  and  deliver  at  the  factory,  of 
Dayton  ^^^  best  materials  and  workmanship,  12  throssel  frames, 
&,c.,  (describing  them,)  to  wit :  six  frames  in  the  month  of 
October,  then  next,  and  the  six  other  frames  on  or  before 
the  1st  of  May,  1816  :  and  the  plaintiff  and  fV.  R.  and  A.  H., 
as  directors,  engage  in  behalf  of  the  company,  to  pay  W.,  T. 
&/■  W.  15  dollars  for  each  spindle,  or  15,120  dollars,  as 
follows,  viz. :  900  dollars  in  35  days,  and  500  dollars  in  every 
30  days  thereafter,  until  all  the  machinery  is  in  full  operation, 
at  which  time  the  balance  due  W.,  T  ^  W.  shall  be  paid. 
The  bill  stated,  also,  that  the  constitution  of  the  associa- 
tion was  made  known  to  W.,  T.  ^  W.  before  the  execution 
of  this  agreement,  and  that  they  had  agreed  to  become  sub- 
scribers for  two  shares,  on  being  so  employed,  but  annexed  a 
further  condition,  that  they  should  be  exempted  from  any 
assessment  which  had  been,  or  should  be  made,  until  the 
machinery  was  furnished  and  the  factory  in  operation,  which 
was  'agreed  to  by  the  plaintiff;  and  that  this  offer  to  be  stock- 
holders was  the  inducement  to  the  plaintiff  to  enter  into  the 
above  agreement. 

The  directors  had  raised,  by  assessments,  about  1,100 
dollars,  to  pay  for  land  purchased ;  and  on  the  27th  of 
April,  1815,  they  laid  another  assessment,  on  18  shares,  of 
50  dollars  each;  A.  D.,  J.  /J.,  and  R.  fF.,  paid  their  as- 
sessments, amounting  to  350  dollars,  but  all  the  other 
I  *  if.iS  '  *stockholders  refused  to  pay  the  assessments,  and  forfeited 
their  shares,  and  all  previous  payments.  The  president  and 
directors  gave  written  notice  to  White,  Taylor  &f  White, 
that  by  reason  of  those  forfeitureSj  the  company  could  not 
go  on,  and  the  contract  with  W.,  T.  fy  W.  could  not  be 
performed.  N.  R.,  who  delivered  the  notice,  was  answered, 
that  they  had  made  no  contract  for  machinery,  but  had  done 
something  towards  the  frames. 

The  bill  further  stated,  that  the  plaintiff  had  been  sued  by 
Clarice  and  Savage,  for  stone  for  the  building,  vvhich  suit  was 
still  pending;  that  the  sums  raised  by  assessments  amounted 
to  1,535  dollars  ;  and  1,100  dollars  was  paid  for  land,  300 
dollars  for  stone,  and  110  dollars  for  mason  work;  and  the 
plaintiff  had  paid  out  of  his  own  funds  217  dollars  and  94 
cents.  That  W.,T.  Sf  W.  had  not  performed  any  part  of  their 
contract,  and  were  insolvent.  That  T.  had  absconded. 
That  one  of  the  other  partners  was  imprisoned  for  debt,  and 
their  partnership  was  dissolved.  That  in  August,  1815,  W., 
T.  Sf  TV.  brought  an  actiorl,  at  law,  against  the  plaintiff,  for 
a  breach  of  covenant  contained  in  the  above  agreement ;  and 
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averred,  ip  their  declaration,  the  non-payment  of  the  900        1817. 
d;illar.s,  which  was  payable  in  35  days,  the  sum  of  500  dol-  v^*— s,—^^^ 
lars,  payable  on  the  29th  of  June,  and  500  dollars,  payable      Skin-ier 
('11  the  29th  of  July,  1815.     That  the  plaintiff  pleaded  to  this      dattos 
action,  that' before  the  agreement,  the  defendants  and  Hall, 
and  W.,  T.  4"  f^^-,  entered  into  the  association  aforesaid,  and 
appointed  W.  R.  &/■  A.  H.  directors  and  agents,  and  that  the 
plaintiff  executed  the  agreement  as  director  and  agent,  and 
in  no  other  capacity ;  to  which  plea  there  was  a  demurrer, 
on  which  the  Supreme  Court  gave  judgment  against   the 
plaintiff,  in  August,  IBie.f     That  on  the  25th  of  August,  ns  Johns.  Rev 
1815,  the  plcdntiff  gave  notice  to  all  the  other  partners  of 
the  pendency  of  that  suit,  but  they  did  not  interfere  in  de- 
fence of  it,  though  the  company  were  under  equitable  obli- 
gation to  bear  an  equal  proportion  of  the  loss.     That"  Ira 
Hall  died  intestate^  on  the  18th  o(  September,  1816. 

*The  bill  prayed  that  the  defendants  might  be  decreed  to  (  *529j 
pay  to  the  plaintiff  217  dollars  and  94  cents,  and  such  other 
sums  as  he  was  obliged  to  pay,  and  that  the  agreement  with  W., 
T.  &f  W.  might  be  delivered  up  to  be  cancelled ;  and  that 
an  injunction  should  be  issued  to  stay  the  suit  at  law,  which 
was  accordingly  issued. 

Marvin  White,  in  his  answer,  admitted  the  articles  of  as- 
sociation of  the  10th  of  April,  1815,  &c. ;  and  stated  that 

he, Taylor,  and  John  White,  were  partners,  at  Troy,  in 

the  business  of  making  machinery  for  cotton  manufactories. 
That  on  the  25th  o{  April,  1815,  in  behalf  of  W.,  T.  &f  W., 
he  executed  the  agreement  above  mentioned,  with  the  plain- 
tiff, and  subscribed  two  shares  to  the  company ;  but  on  the 
express  condition  that  they,  W.,  T.  Sf  W.  should  be  exempt 
from  any  assessment  which  had,  or  should  be  made,  until  the 
factory  was  in  operation.  He  denied  that  he  agreed  or  ex- 
pected to  look  to  the  members  of  the  association  for  the  per 
formance  of  the  agreement,  but  relied  wholly  on  the  liability 
and  responsibihty  of  the  plaintiff.  That  in  May,  1815,  iV. 
H.  R.  delivered  him  a  letter  from  the  plaintiff  and  the  two 
directors,  stating  that  several  of  the  shares  had  become  for- 
feited, and  that  the  remaining  stockholders  would  be  obliged 
to  abandon  the  business,  unless  some  alteration  was  made  in 
the  contract ;  and  that  Raymond  was  authorized  to  agree  to 
such  alteration ;  but  the  defendant  denied  that  the  let- 
ter contained  any  notice  that  the  company  would  not  go  on, 
or  that  the  contract  made  by  the  plaintiff  would  not  be  per- 
formed. The  defendant  also  denied  that  he  told  R.  that 
they,  W.,  T.  8f  W.,  had  made  no  contracts  for  machinery, 
&.C.,  but,  on  the  contrary,  he  informed  him,  that  they  had 
provided  materials'  for  the  machinery,   and  had  contracted 
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1817.       with  a  large  number  of  workmen,"  by  the  year,  to  work  on  tlie 
v_rf«-N^-«v_'  machinery.     That  no  proposals  as  to  alterations  were  aftcr- 
Skinner      wards  made  by  the  plaintiff  or  others.     That  imme.  liately 
DiYToN.      ^f"'^''  ^^^  contract,  the  defendant  commenced  the  work  on  the 
r*530  1        machinery,  and  *continued  the  work  until  the  first  o{  A-ugust, 
^  when  he  received  a  letter  from  the  plaintiff,  dated  the  24th 

of  July,  that  convinced  him  that  the  plaintiff  did  not  mean 
to  perform  the  contract,  which  letter  was  the  first  notice  W., 
T.  fy  (■¥.  had,  of  the  intention  of  the  company  not  to  go  on 
with  th^  manufactory,  and  which  he  considered  as  amount- 
ing to  a  notice  of  an  abandonment  of  the  contract  by  th< 
plaintiff,  and  a  refusal  to  perform  it.  That  the  wages  of  tht 
workmen  employed  on  the  machinery  to  that  time,  amounted 
to  2,.377  dollars' and  34  cents;  and  the  cost  of  the  materials 
purchased,  to  882  dollars,  66  cents.  That  when  the  letter 
was  received,  on  the  first  of  August,  W.,  T.  fy  W.  were  in 
good  credit  and  solvent,  and  could  have  executed  the  con- 
tract, if  the  plaintiff  had  performed  on  his  part ;  and  that 
their  subsequent  insolvency  was  produced  by  the  losses  sus- 
tained in  consequence  of  the  failure  of  the  plaintiff  to  per- 
form his  part  of  the  contract.  That  the  work -and  materials 
furnished,  at  the  e.vpense  of  3,300  dollars,  had  become  use- 
less, and  were  not  now  worth  400  dollars,  &c. 

The  answer  of  Jokn  Wliite  was,  in  substance,  the  same  as 
that  of  iVi.W^. 

Augtisi  2Siii.  BueJ,  for  the  defendants,  (  White,  Taylor  8f  f-Vliitg,)  now 
moved  to  dissolve  the  injunction  staying  the  suit  at  law  ; 
and,  also,  that  the  costs  of  preparing  the  suit  for  trial  at  the 
last  Octobe'-  circuit  should  be  paid  out  of  the  mpnev  depos- 
ited by  the  plaintiff  with  the  register. 

He  contended,  that  W.,  T.  4r  W-  were  not  bound  to  con 
tribute,  as  they  took  the  two  shares  on  special  terms.  That 
they  were  entitled  to  their  actual  expenditures  and  losse?, 
in  consequence  of  the  contract,  which  amounted  to  3,200 
dollars ;  and  they  made  no  unconscientious  use  of  their  ac- 
tion at  law  on  the  covenant,  since  they  assigned  breaches  on- 
ly to  1,900  dollars,  or  for  the  three  first  instalments,  whiih 
were  due  and  payable  when  they  received  notice  of  tl^e 
abandonment  of  the  contract  from  the  plaintiff.  That  tlie 
[  *  531  ]  *Supreme  Court  (13  Johns.  Rep.  312.)  had  decided  that  the 
plaintiff  was  bound  by  the  covenant  in  his  individual  ca 
pacity ;  and  the  plaintiff  was  responsible,  whether  his  as- 
sumed agency  was  founded  in  fraud  or  mistake,  (1  Fonbl. 
Eq.  292,  293.  s.  17.  Id.  296.  n.  h.  295.  s.  IS.  3  Johns.  Rep. 
591.)  That  the  plaintiff,  having  prevented  the  performance 
of  the  contract,  cannot  set  up  the  non  perfonmance  as 
a  defence.     {Roll.  Abr.  pi.  5.     Doug.  634  Term  Rep 
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t)45.     /  Fonh.  Eju.  39\.  and  notes.)     That  a<3  the  ia solvency        ial7. 
of  the  defendants  was  caused  by  the  failur^  of  the  plaintiff  v^,.-n„,-.»_> 
to  perform  his  part  of  the  contract,  ne  cannot  make  that  an      Skjsnei 
excuse  for  the  non-performance  of  his  coveiliant.     [10  Johns.       Uiyxotf 
Rep.  203.     1  Fonbl.  294.  n.  (/.)]     The  plaintiff  could  not, 
by  his  notice,  stop  the  defendants  from  pj^oceeding  in  the 
work.     One  party  cannot  rescind  a  contract.     But  there  was 
no  notice  until  the  24th  of  July,  when  the  contract  had  been 
performed  by  the  defendants,  to  an  amount  exceeding  the 
sum  demanded  in  the  suit  at  law.     Hardship  is  no  ground 
forrescinding  a  contract.  (2  Com.  Dig.  ch.  4.1).  ]0.    2Vern. 
243.  ICL  Cases,  84.  Newland  on  Cont.  357.   I  Fonbl.  126. 
n.  h.  Reeve's  Domest.  Rel.  401.)     There  was  no  sufficient 
notice  of  abandonment  of  the  contract  until  that  of    the 
24th  of  July ;  and  if  the  business  of  the  company  had  suc- 
ceeded and  been  profitable,  the  defendants  would  have  been 
made  responsible,  notwithstanding  the  pretended  notice  in 
•  May. 

.Again  ;  this  Court  will  not  rescind  the  contract,  unless  the 
parties  can  be  placed  in  statu  quo.  The  defendants  ought 
to  be  assured  of  an  adequate  compensation,  and  that  can 
some  only  from  the  plaintiff. 

Henry,  contra,  insisted,  that  W.,  T.  &f  W.  were,  at  the 
time  of  the  contract,  parties  to  the  association  ;  that  it  was 
not  very  credible  that  they  looked  to  the  plaintiff  alone,  but 
must  have  considered  him  as  contracting,  in  his  representative 
capacity,  and  binding  the  company,  as  their  *agent.  The  [  *  532 
authority  of  the  plaintiff  to  contract,  as  agent,  is  no  where 
explicitly  denied  in  the  answers,  and  the  answers  of  co-de- 
fendants are  not  evidence  for  each  other,  against  the  plain- 
tiff. The  acts  of  the  plaintiff  were  recognized  and  approved 
by  the  other  members  of  the  company ;  and  this  approba- 
tion is  equivalent  to  an  original  authority.  The  defendants, 
W.,  T.  ^  W.,  contracted  in  reference  to  the  fund,  and  were 
bound  to  contribute  ratably.  It  is  true,  that  hardship  alone 
is  not  a  sufficient  ground  for  rescinding  a  contract ;  but  here 
fV.,  T.  Sf  W.,  being  members  of  the  association,  contracted 
on  the  faith  of  the/un<Z,  and  when  that  failed,  they  were  en- 
titled to  no  more  than  compensation.  On  the  principle  con- 
tended for  by  the  defendants,  they  might  go  on  and  i-ecover 
of  the  plaintiff  all  the  instalments  mentioned  in  the  contract. 
The  covenants,  he  admitted,  were  independent ;  and  the 
whole  case  resolved  itself  into  a  question  of  quantum  damni- 
ficatus,  which  could  be  ascertained  either  by  an  issue  directed 
by  the  Court,  or  by.  a  reference  to  a  master.  But  the  form 
of  the  action  at  law   wholly  excluded  that  question.     The 
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1817.  question  of  indemnity  is  not  to  be  decided  on  the  mere  nn- 

v_«^'-^^— »,^  swers  of  the  defendants,  and  the  bill  ought  to  be  retained, 

Skisnef  for  the  purpose  of  ascertaining  and  settling  the  compensation 

n*rroN  *°  which  the  defendants  may  be  entitled. 

The  Chancellor.  The  defendants  contracted  with  the 
plaintiff  in  his  individual  capacity.  This  is  the  legal  inter- 
pretation of  the  contract,  as  declared  by  the  Supreme  Court ; 
and  the  two  answers  of  the  two  Whites  are  explicit  as  to  their 
intention  so  to  contract.  There  is  no  doubt  that  the  cove 
nant  of  the  plaintiff  to  pay  the  three  instalments,  for  which  the 
action  at  law  was  commenced,  is  an  independent  covenant, 
and  there  is  nothing  aplpearing  in  the  case  to  show  that  the 
plaintiff  is  not  held  at  law  to  perform  it.  What  then  is  the 
equity  which  is  to  control  that  suit?  It  may  be  said,  that 
>  *  533  ]  White,  Taylor  &/•■  White  were  parties  to  *the  association,  and, 
as  such,  bound  to  contribute  ratably  to  all  losses  and  charges- 
But  I  do  not  view  the  case  in  that  light.  They  agreed  to 
take  two  shares  of  the  company  stock.,  at  the  time  the  cove- 
nant was  entered  into  with  the  plaintiff,  but  it  was  on  the 
condition  that  they  were  to  be  exempted  from  any  assess- 
ment which  had  or  should  be  made,  until  the  machinery  was 
furnished,  and  the  manufactory  in  operation.  The  manufactory 
never  went  into  operation,  and,  therefore,  the  case  never  oc- 
curred in  which  they  were  to  be  called  on  for  any  assessment, 
or,  in  other  words,  for  any  contribution ;  and,  as  the 
contract  was  made  with  the  plaintiff  personally,  and  upon 
such  condition,  I  <lo  not  perceive  that  he  has  any  equi- 
table claim  upKDn  them  for  a  deduction  of  any  portion  of 
his  loss  from  their  demand,  under  the  covenant.  The  taking 
two  shares  of  the  stock  ought  not,  under  the  circumstances 
of  the  case,  to  have  any  effect  upon  the  contract.  But  it 
may  be  said,  that  the  defendants  W.,  T.  fy  W.,  were  duly 
informed  of  the  failure  of  the  funds  and  object  of  the  asso- 
ciation, and  that  they  are  entitled  only  to  a  just  indem- 
nity for  their  services  and  expenses  at  the  time  of  the  notice. 
Before  we  consider  this  point,  it  must  first  be  ascertained 
when  such  notice  was  given.  The  bill  charges,  that  notice, 
to  that  effect,  was  given  in  May ;  but  this  is  denied  in  the 
answer,  and  the  nature  of  the  information  given  in  May  is 
set  forth.  The  notice  given  in  May  by  Raymond,  accompa- 
nied with  the  explanations  stated  in  the  answer,  was  not 
sufficient  to  discharge  the  defendants  from  the  execution  of 
the  contract  on  their  part.  It  wanted  precision  and  cer- 
tainty, and  the  conversation  with  Raymo.id  left  it  altogether 
indefinite.  The  only  notice  on  which  the  lefendants  could, 
upon  any  colorable  grounds,  stay  the  further  performance 
of  the  contract,  was  the  one  received  on  the  1st  of  August 
412 


CASES  IN  CHANCERY.  5^?. 

Whether  the   plaintiff  could,  under   any  circumstances,        1817. 
without  the  assent  of  the  opposite  party,  rescind  or  suspend  s_i»-x..-«w-' 
*the  contract,  is  a  point  I  need  not  now  discuss.     It  appears,      Skinneh 
that  the  contract  was,  in  fact,  suspended,  from  and  after  the      q^^.'^^^, 
1st  of  August,  by   notice  from  the   plaintiff,  and  acquies-       r  #  ^.^a  i 
cence  on  the  part  of  the  defendants,  in  the  future  discontin- 
uance of  the  work.     The  suit  at  law  is  only  for  the  instal- 
ments the7i  due,  and  I  do  not  perceive  any  clear  and  decided 
equity  against  the  recovery  of  those  instalments.     The  de- 
fendants, in  their  answers,  aver  actual  damages,  in  conse- 
quence of  the  part  performance  and  subsequent  interruption 
of  the  contract,  far  beyond  the   amount  of  thq  instalments 
■sued  for,  and  there  is  nothing  in  the  case  to  contradict  the 
averment.     The  defendants  have  a  title  at  law  to  the  moneys 
due  on  the  1st  of  August,  and  the  failure  of  the  contract  did 
not  arise  from   any  default  in   them.     It  was  the  act  of  the 
plaintiff,  and  it  does  not  appear,  affirmatively,  to  be  inequi- 
table or  unjust,  that  the  defendants  should  recover  the  instal- 
ments sued  for.     A  legal  right  ought  not  to  be  interrupted, 
without  some  certain  equity  set  up  against  it.     I  should  think 
there  ought  to  be  something  more  than  conjecture,  that  the 
1,900  dollars  due  at  law,  exceed  an  adequate  compensation. 

If  W.,  T.  If  W.  had  disregarded  the  notice,  and  gone  on, 
and  completed  the  machinery,  according  to  the  covenant,  I 
am  not  prepared  to  say  they  would  not  have  been  en- 
titled to  have  tendered  the  result  of  their  labor,  and  demanded 
the  entire  sum  of  15,120  dollars.  I  am  inclined  to  think  it 
is  not  in  the  power  of  one  party  alone  to  rescind  a  contract. 
This  seems,  indeed,  to  be  permitted  under  the  French  law ; 
{Pothier,  Traite  du  Contrat  de  Louage,  '^  440 — 443.)  but 
the  language  of  the  English  judges  is  different.  {Smith  v. 
Field,  5  Term,  402.)  As  the  defendants  discontinued  their 
work  after  the  receipt  of  the  notice,  they  are  entitled,  in 
equity,  to  a  just  compensation  for  the  services  they  had  pre- 
viously rendered,  and  the  moneys  expended,  and  the  injuries 
sustained  under  the  contract.  It  is  urged,  however,  that  the 
amount  of  the  compensation  *ought  not  to  be  taken  from  the  ["  *  S.'JS  \ 
answers,  but  ought  to  be  accurately  ascertained  by  a  refer 
ence,  or  an  issue  of  quantum  damnificatus,  as  it  may  possibly 
fall  short  of  the  1,900  dollars,  which  the  defendants  are  seek- 
ing to  recover  at  law.  I  have  felt  all  the  weight  due  to  this 
consideration,  but  it  appears  to  me  not  to  be  discreet  to  in 
terfere  with  the  clear,  certain  claim  of  the  defendants  at 
law,  in  pursuit  of  a  point  of  such  uncertainty  and  speculation 

It  is,  no  doubt,  a  general  principle  of  the  Court,  that  equity 
will  relieve  where  a  penalty  is  forfeited,  if  the  case  admits 
if  a  certain  compensation;  and  the  true  foundation  of  the 
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1817.  relief  is,  that  when  penalties  are  designed  only  to  secure 
v_rf»-v^,— ^_y  money  or  damages  really  incurred,  if  the  party  obtains  his 
Skinner  money  or  damages,  he  gets  all  that  he  expected  or  required. 
l)ArroN  ^"  *^®  cases  of  iSanders  v.  Pope,  and  Dav:::  v.  M^est,  (12  Vesey, 
282.  475.)  it  was  admitted,  upon  the  strength  of  a  series  of 
authorities,  that  where  covenants  are  broken,  and  there  was 
no  fraud,  and  the  party  capable  of  giving  complete  compen- 
sation, equity  would  relieve  against  a  forfeiture  for  a  breach 
of  other  covenants  than  those  for  non-payment  of  rent. 
It  is  still,  however,  in  all  the  cases,  a  forfeiture,  or  penalty, 
which  is  in  question.  But  the  instalments  in  this  case  were 
not  in  the  nature  of  penalties,  and  the  exaction  of  them  is 
not  the  exaction  of  a  forfeiture.  They  were  intended  as 
payments  for  equivalent  services  rendered,  and  expenses  in- 
curred, pari  passu,  with  the  accruing  instalments.  They 
were  not,  by  any  means,  equivalent  to  the  progress  of  the 
work,  for  the  machinery  was  to  be  completed  in  CHie  year, 
and  the  instalments  payable  within  that  time,  under  the  con- 
tract, did  not  amount  to  a  moiety  of  the  stipulated  compen- 
sation. The  bill  does  not  charge  any  default  in  the  de- 
fendants. That  is  not  the  ground  of  the  bill.  I  have  a  right 
to  presume  that  the  defendants  were  engaged  in  the  actual 
and  faithful  execution  of  the  contract  on  their  part,  when 
j  ■  536  ]  they  were  arrested  by  *the  notice.  The  answers  declare, 
explicitly,  that  fact,  and  the  presumption  arising  out  of  the 
terms  of  the  contract  itself,  is,  that  the  compensation  justly 
due  the  defendants  is,  at  least,  commensurate  with  the  instal- 
ments claimed. 

If  the  suit  at  law  was  for  instalments  payable  after  the 
1st  of  August,  and  when  the  defendants  had  discontinued 
their  labor  and  services,  the  case  would  present  another  and 
different  aspect.  But  I  am  here  called  upon  to  interrupt  the 
assertion  of  a  legal  right,  upon  the  mere  possibility  of  an 
existing  equity  against  a  part  of  the  claim  ;  and  I  do  not 
think,  as  the  case  stands,  that  such  an  interruption  would 
be  a  fit  and  discreet  exercise  of  jurisdiction.  "There  is  no 
branch  of  the  jurisdiction  of  this  Court,"  says  Lord  Eldon, 
in  Sanders  v.  Pope,  "  more  delicate,  than  that  which  goes  to 
restrain  the  exercise  of  a  legal  right.  That  jurisdiction  rests 
only  upon  this  principle  ;  that  one  party  is  taking  advantage 
of  a  forfeiture."  But  the  present  case  is  not  one  in  which 
the  forfeiture  is  exacted.  The  instalments  are  more  in  the 
nature  of  stipulated  damages,  and  it  is  settled  that  equity 
will  not  relieve  against  them.  ( Woodward  v.  Gyles,  2  Vem. 
119.  Rolfv.  Peterson,  6  Bro.  P.  C.  470.)  In  all  the  cases 
in  which  the  Court  does  interfere  with  the  legal  right,  it 
must  appear  clearly,  that  full  compensation  can  be  made  so 
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as  to  render  the  party  perfectly  secure  and  iiidemniled,  and        1817. 
place  him  in  the  same  situation  as  if  the  occurrence  had  not  ^_^'~s,->,_^ 
■happened.     This  is  the  doctrine  laid  down  in    Sanders  v.      Skinner 
Pope,  and  it  is  there  admitted  that  the  interference  of  the       dayton 
Court  depends  on   discretion.     I  am  not  very  certain  that 
the  injury  to  the  defendants  by  the  failure  of  so  great  an  un- 
dertaking, after  it  had  been  in  a.  course  of  performance,  is 
susceptible  of  clear  and  definite  compensation.     There  may 
be  consequential  damages   arising  from  the  loss  of  other 
business,  which  this  undertaking  dismissed,  not  easy  to  be 
reduced  to  calculation;  and,  as  the  defendants  are  not  in  the 
wrong,  and  have  done  nothing  that  did  not  arise  from  their 
legal  rights  ;  and  as  I  am  inclined  *to  believe,  from  the  con-        [  *  537  ; 
tract  itself,  and  from  the  answers,  that  their  damages  are,  at 
least,  equal  to  the  instalments  claimed,  there  is  no  sufficient 
ground  on  which  I  can  interfere  with  their  suit  at  law. 

I  am,  accordingly,  of  opinion,  that  the  motion  to  dissolve 
the  injunction  be  granted,  and  that  the  costs  and  expenses 
incurred  in  preparing  the  suit  of  law  for  trial,  in  October 
last,  be  paid,  after  they  shall  have  been  duly  taxed,  out  of 
the  moneys  deposited  by  the  plaintiif  with  the  register. 

Rule  accordingly. 
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1 7  Ann,  e.  91 


D.  Livingston  against  M,  &  E.  Livingston. 

A  husband  and  wife  may  contract,  for  a  bonajide  and  valuable  considef 
ation,  for  a  transfer  of  property  from  him  to  her. 

Where  husband  and  wife  agreed,  by  paral,  thathe  should  purchase  a  lol 
in  her  name,  and  build  a  house  thereon,  and  that  he  should  be  reim- 
bursed the  cost  thereof  out  of  the  proceeds  of  another  house  and  lol 
of  which  she  was  seised,  which  should  be  sold  for  that  purpose;  and 
the  husband  having  executed  the  agreement  on  his  part,  the  contract 
failed  by  the  sudden  death  of  the  wife,  who  left  infant  children,  to  whom 
the  legal  estate  in  both  lots  descended  ;  the  agreement  was  decreed  to 
be  carried  into  effect,  and  the  lot  was  ordered  to  be  sold,  and  a  convey- 
ance executed  by  the  infant  trustees,  by  their  guardian  ad  litem;  and 
their  lather,  (the  plaintiff,)  and  the  master,  wei'e  directed  to  join  in  the 
conveyance ;  and  the  plaintiff  to  be  reimbursed  his  advances,  out  of  the 
moneys  arising  from  the  sale. 

Though  such  conveyance  by  the  husband  to  the  wife  is  presumed,  in  the 
first  instance,  to  be  intended  as  an  advancement  and  provision  for  her, 
yet  that  presumption  may  be  rebutted  by  parol  proof. 

A  resulting  trust  is  within  the  statute,  (Sess.  24.  ch.  30.  s.  7. 1  JV.  i?.  i 
147.t)  and  an  infant  majT  be  decreed  to  convey  such  trust,  it  being  es- 
tablished by  parol  proof. 


September  Sid, .  THE  plaintiff,  in  May,  1809,  married  Eliza  Oothout,  who 
was  seised  in  fee,  in  her  own  right,  of  a  house  and  lot  (No. 
56)  in  Greenwich  street.  After  the  marriage,  the  plaintiff  ex- 
pended 2,500  dollars  in  repairs  and  improvements  on  the 

[  *  538  ]  *house.  Iri  April,  1814,  the  plaintiff  and  his  wife  agreed  that 
he  should  purchase,  in  her  name,  another  lot,  and  build  ahouse 
th'ereon,  and  that  the  cost  of  erecting  such  new  house  should 
be  paid  out  of  tlie  proceeds  of  the  house  and  lot  first  men- 
tioned, on  a  sale  thereof  for  that  purpose,  to  be  made  when 
the  new  house  was  completed.  The  bill  stated,  that  in 
pursuance  of  this  agreement,  the  plaintiff,  in  May,  1814, 
purchased  a  lot  (No.  51)  in  Greenwich  street,  for  6,000  dol- 
lars, which  he  paid  out  of  his  own  money,  and  took  a  de6d 
in  his  wife's  name ;  that  he  erected  a  house  on  the  lot,  in 
the  building  of  which  he  expended  above  16,000  dollars  of 
his  own  money.  That  in  September,  1815,  he  and  his  wife 
went  to  reside  in  the  new  house,  and  his  wife,  soon  after, 
on  the  21st  day  of  the  same  month,  died  suddenly,  while  the  , 
plaintiff,  with  her  concurrence,  was  in  treaty  for  the  sale  of 
the  first  house  and  lot.  That  the  wife  of  the  plaintiff  left 
two  infant  children,  her  heirs,  and  to  whom  the  legal  estate 
in  Ijoth  houses  and  lots  descended.  The  plaintiff  alleged, 
that  the  consideration  for  the  agreement  between  him  and 
his  wife,  having  thus  failed,  he  was  entitled  to  avoid  the 
agreement,  and  consider  the  children  as  trustees  for  the  plain 
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liff,  in  regard  to  the  second  house  and  lot.     The  bill  prayed        iqi'j 
that  the  defendants  might  be  decreed  to  release  the  last-  v_*-v,^— .^^ 
mentioned  house  and  lot  to  him,  or  that  the  same  might  be    Livingsto« 
sold,  and  he  be  reimbursed  the  moneys  he  had  so  advanced,    i^j^iJcsrus 
out  of  the  proceeds  of  such  sale. 

The  defendants,  being  infants,  put  in  their  answer  by  a 
clerk  of  the  Court,  as  their  guardian  ad  litem,  and  admitted 
only  the  seisin  of  their  mother  in  the  first  lot,  and  her  death. 

The  plaintiff  proved  the  material  facts  stated  in  the  bill. 

T.  L.  Ogden,  for  the  plaintiff. 

*The  Chancellok.  I  entertain  no  doubt  of  the  fairness  [  *  539  j 
and  equity  of  the  agreement  between  the  plaintiff  and  his 
late  wife,  as  stated  in  the  bill,  and  proved  by  one  of  the 
witnesses.  A  husband  and  wife  may  contract,  for  a  bona 
Me  and  valuable  consideration,  for  a  transfer  of  property 
from  him  to  her.  It  was  admitted  as  a  clear  point  in  the 
case  of  Lady  Arundell  v.  Phipps,  (10  Vesty,  146 — 149.) 
that  a  married  woman,  having  separate  property,  may  pur- 
chase, by  the  sale  of  it,  other  property,  even  of  her  husband, 
and  have  it  limited  to  her  separate  use.  Other  authorities 
to  the  same  point  are  referred  to  by  Atherly,  (Treatise  on 
Marriage  Settlements,  p.  160,  161.)  who  considers' the  point 
supported  by  reason  as  well  as  by  authority.  Though  the 
agreement  here  was  by  parol,  yet  it  was  carried  into  effect 
on  the  part  of  the  plaintiff,  and  he  has  the  clearest  equity 
either  to  have  the  house  and  lot  first  mentioned  sold,  and 
the  proceeds,  or  a  part  of  them,  paid  over  to  him,  or  to  have 
the  second  house  and  lot  conveyed  to  him,  on  the  ground 
of  a  failure  of  the  contract  by  the  sudden  death  of  his  wife. 
If  there  had  been  no  issue  between  them,  the  hardship  to 
the  plaintiff  would  have  been  more  striking,  in  suffering  the 
property  in  both  lots  to  pass  immediately  to  the  wife's  col- 
lateral relations,  but  the  principle  of  equity  would  not  have 
been  different.  The  circumstance,  that  the  heirs  of  the 
wife  are  the  children  of  the  plaintiff,  only  gives  a  graver  and 
more  interesting  character  to  the  case.  The  presumption 
would  undoubtedly  be,  in  the  first  instance,  that  the  convey- 
ance to  the  wife  was  intended  as  an  advancement  and  provi- 
sion for  her.  This  presumption  was  admitted  in  the  case  of 
Kingsdon  v.  Bridges,  (2  Vern.  67.)  but  I  do  not  see  why  it 
may  not  be  rebutted,  as  has  been  done  in  this  case,  by  parol 
proof.  In  Finch  v.  Finch,  (15  Vesey,  43.)  it  was  held,  that 
though,  when  a  purchase  is  made  in  the  name  of  a  person 
who  does  not  pay  the  purchase  money,  the  party  paying  it 
is  considered  in  equity  as  entitled,  yet  if  the  person  whose 
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1817.       *name  is  used  be  a  child  of  the  purchaser,  it  is,  prima  facie, 

..^g0~^^^~^^^  an  advancement,  but  that  it  was  competent  for  the  father  tn 

LiviNGSTosr    show,  by  proof,  that  he  did  not  intend  advancement,  but 

Livingston    ^^^^  t^e  name  of  his  child  only  as  a  trustee.     If  the  ag»ee- 

ment  had  here  been  for  an  exchange  of  lots,  I  might  thus 

have  ordered  the  infant  heirs  of  the  wife  to  convey  to  the 

plaintiff  the  house  and  lot  first  mentioned,  considering  them 

as  infant  trustees,  according  to  the  case  of  Smith  v.  Hibbard, 

{Dickens,  730.)     But  the  agreement  was,  that  the  first  house 

and  lot  should  be  sold,  and  the  plaintiff  reimbursed  out  of 

the  proceeds  for  "  the  expense  of  erecting  such  new  houses. 

This  is  the  agreement  as  stated  in  the  bill.     I  presume  I  have 

power  to  carry  this  partly-executed  agreement  into  effect, 

f  Sess.  37.  ch.  Under  the  3d  section  of  the  act  of  the  9th  o{  April,  18I4,t 

"'^"  entitled,  "  an  act  concerning  infants ;"  and  it  appears  to  me 

that  it  would  be  more  beneficial  ■  to  the  infants  to  have  this 

agreement  spfecifically  executed,  than  to  have  the  new  house 

and  lot  conveyed  to  the  plaintiff."   It  must  be  observed,  that 

upon  the  terms  of  the  agreement,  as  stated  by  the  plaintiff, 

he  is  only  entitled  to  be  paid,  out  of  the  first  house  and  lot, 

the  expense  of  erecting  the  new  house,  and  which,  according 

to  the  testimony  of  the  mason  who  built  it,  was  about  11,000 

dollars,  though,  according  to  the  carpenter's  testimony,  the 

whole  expense  was  upwards  of  12,000. 

The  prayer  in  the  bill  is,  that  the  infants  may  be  decreed 
to  convey  to  the  plaintiff  the  house  and  lot  last  mentioned, 
or  that  the  said  house  and  lot  may  be  sold.  Strictly  consid- 
ered, the  prayer  is  to  have  the  last  house  and  lot  sold ;  and 
as  there  is  no  prayer  for  general  relief,  but  only  this  specific 
prayer,  I  am  the  more  particular  in  this  criticism  on  the  bill. 
I  am  content,  however,  to  consider  the  prayer  for  a  sale  as 
alluding  to  the  first  house  and  lot,  and  I  presume  it  was  so" 
understood,  for  the  plaintiff  has  no  pretext  of  right  to  have 
the  last  house  and  lot  sold.  The  question,  then,  is  fairly 
[  *  541  ]  before  me,  which  course  ought  to  be  pursued.  *If  the- release 
is  to  be  adopted,  it  must  be  on  the  ground,  that  the  contract 
has  failed,  and  that  the  infants  hold  the  second  house  and 
lot  for  the  plaintiff  as  a  resulting  trust,  he  having  paid  the 
purchase  money.  Infants  have  been  ordered  to  convey  a 
resulting  trust  after  it  was  established  by  parol  testimony ; 
and  it  has  been  held  by  Lord  Chancellor  King,  (ex  parte 
Vernon,  2  P.  Wms.  548.)  to  be  a  trust  within  the  statute  of 
7  Ann,  c.  19.  which  we  have  adopted,  relative  to  convey- 
ances by  infant  trustees.  It  was,  however,  afterwards  doubted 
by  Lord  Talbot,  in  Goodwyn  v.  Lister,  (3  P-  Wms.  386.) 
whether  constructive  trusts  were  within  the  statute  of  7 
Ann,  though  he  gave  leave  to  the  plaintiff  to  apply,  in  case 
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i<iy  precedents   oould  be  found  where   such   constructive  1817 

trusts  had  ever  been  held  to  be  within  the  statute.     Lord  -_.-~s^--^^ 

Talbot,  in  that  case,  must  have  either  considered  a  resulting  Litikgstow 

trust  not  one  of  the  constructive  trusts  to  which  he  alluded,  ,       "• 

1  11  n  1        1  t        •    •  r-       LiIVISGSTOH 

or  he  must  not  nave  known  or  recollected  the  decision  of 
Lord  Sing,  and  which,  I  think,  ought  to  be  considered  as 
an  authority.  My  difficulty  is  not  as  to  a  want  of  jurisdic- 
tion in  case  a  resulting  trust  be  established ;  but  I  think  that 
a  strict  performance  of  the  contract  would  be  just,  as  it  re- 
spects the  plaintiff,  and  more  beneficial  to  the  infants,  and, 
therefore,  it  is  the  more  advisable  remedy. 

I  shall,  accordingly,  decree  a  sale  of  the  house  and  lot 
first  mentioned,  under  the  direction  of  a  master ;  that  the 
sale  be  at  auction,  on  due  public  notice,  and  the  terms  of  it 
be  reduced  to  writing,  and  the  memorandum  of  it  signed  by 
the  purchaser,  and  reported  to  the  Court  for  its  approbation ;. 
and  that,  when  confirmed,  the  conveyance  be  executed  by 
the  infants,  by  their  guardian ;  that  the  plaintiif  and  the 
master  unite  in  the  conveyance ;  that  the  moneys  be  brought 
into  Court  to  abide  its  further  order ;  that  the  same  master 
ascertain  and  report  the  amount  of  the  expense  of  the  plain- 
tiff in  erecting  the  house  on  the  last  lot,  and  that  the  depo- 
sitions taken  in  the  *cause  be  used  by  him  as  evidence,  to-  [  *  542  [ 
gether  with  such  other  and  further  testimony  as  the  plaintiff 
may  think  proper  to  furnish,  and  that  he  report  such  further 
testimony,  together  with  his  opinion,  as  to  the  amount  of 
such  expense. 

Decree  accordingly,  (a) 

(a)  It  was  said,  in  Prec.  in  Ch.  284.,  that  infant  trustees  convey  by  gnardian 
after  the  conveyance  is  settled  by  a  master,  and  in  10  Vesey,  554.  the  whale 
costs  were  charged  on  the  party  applying  to  have  infant  trustees  convey. 
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1817. 

Gakk. 

drIke.  Garr  and  others  against  Drake  and  G^rr. 

Where  a  suit  is  instituted  in  behalf  of  an  infant,  by  a.proc1iein  am,  the 
Court,  on  suggestion  of  its  being  improperly  instituted,  will  refer  it  to 
a  master  to  inquire  into  the  circumstances,  and  report  whether  the  suit 
is  for  the  benefit  of  the  infant. 

gepumber  8ii,.  MOTION  by  the  infant,  by  the  defendant  Garr,  as  her 
guardian,  that  her  name  be  struck  out  of  the  bill,  or  that 
thp  suit,  as  to  her,  be  staid  until  she  come  of  age ;  on  petition 
and  affidavit  of  the  infant,  that  she  is  nearly  17  years  of 
age,  and  lives  with  the  defendant,  her  guardian,  and  that 
the  suit  has  been  commenced  without  her  knowledge,  and 
that  she  believed  it  groundless. 

Garr,  (defendant,)  for  the  motion. 

Burr,  contra. 

The  Chancellor  directed  a  reference  to  a  master,  ta 
look  into  the  papers  accompanying  the  motion,  and  to  in- 
quire into  the  circumstances  of  the  case,  so  far  as  to  bo 
*  543  ]  *able  to  form  and  certify  an  opinion  whether  the  suit,  insti- 
tuted in  the  name  of  the  infant,  be  for  her  benefit ;  and  to  re 
port,  &c.     {Cooper's  Eq.  PI.  p.  28.) 

Order  accordingly. 
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ISIT. 

Jaqi'es  and  others  against  The  Methodist  Episco-  metho'.  epi, 
PAL  Church  and  others.  church 

[Approved,  Hopk.  100.  Reversed,  17  Jolins.  548.T 
Where  numerous  exceptions  were  taken  to  a  master's  report,  and  the  fects 
multiplied,  and  the  defendant  applied  for  an  order  on  the  master  to  fur- 
nish certyted  copies  of  the  mintUes  and  testimony  taken  in  the  case  before 
a  former  master,  since  deceased,  and  before  himself,  as  the  same  were 
in  his  possession,  and  of  a22  notes  and  memorandums  made  upon  the  tes- 
timony by  the  masters,  and  aU  the  vouchers  produced  in  evidence  before 
them,  relative  to  the  matters  of  charge  and  discharge  in  taking  the  ac- 
count; the  Court,  on  account  of  the  difficulty  of  specifying  the  partic- 
ular parts  of  the  testimony  wanted,  granted  the  motion  ;  with  the  con- 
dition that  the  expense  of  returning  such  parts  of  the  testimony  as 
should  not  be  found  necessary  to  support  the  exceptions,  should,  in  any 
evenf,  be  paid  by  the  defendant. 

MOTION  on  the  part  of  the  defendant,  for  an  order  that  September  8ih 
the  master  (^Francis  Arden)  furnish  certified  copies  of  the 
minutes  of  testimony  taken  in  this  cause  before  the  late  master, 
[F.  Ball,)  and  before  himself,  as  the  same  are  now  in  his 
possession ;  and  all  notes  and  memorandums  made  upon  the 
said  testimony  by  them,  and  also  the  several  vouchers  pro- 
duced and  offered  in  evidence  before  him,  in  relation  to  the 
several  matters  of  charge  and  discharge,  on  the  taking  of  the 
said  accounts. 

The  following  documents  were  read  on  the  motion : 

1.  The  certificate  of  F.  Arden,  the  master,  that  he  had 
in  his  possession  the  written  minutes  or  entries  made  by  the 
late  master,  F.  Ball,  containing  the  testimony  of  all  the 
witnesses  examined  before  him,  and  also  the  written  *m,imittes  [  *  544  ] 
or  entries  of  the  testimony  of  all  the  witnesses  examined  be- 
fore himself 

2.  The  petition  of  the  defendant,  John  D.  Jaques,  stating, 
that  by  an  order  of  the  27th  of  June,  1815,  certain  accounts 
were  directed  to  be  taken  between  the  plaintiffs  and  him. 
That  F.  Ball,  a  master,  under  that  order,  took  the  testimony 
of  divars  witnesses,  and  minutes  thereof,  and  decided  upon 
most  of  the  charges  made  by  the  plaintiffs  against  the  de- 
fendaat,  and  of  the  discharges  offered  by  the  defendant  re- 
lating to  the  same  accounts,  and  made  memoranda  of  his  de- 
cisions, but  died  before  completing  the  accounts,  and  making 
his  report.  That  it  was  then  referred  to  another  master  to 
complete  the  said  account,  and  report  thereon,  and  he  was 
ordered  to  adopt  the  decisions  of  the  former  master,  relative 
to  the  several  items  of  charges  and  discharges,  so  far  as  he 
could  ascertain  the  same  from  the  papers  left  by  the  former 
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Jaques 

V. 

Metho.  Epi" 
Church. 


[  *  545  ] 


master,  without  any  re-examination  of  the  witnesses  or  doc 
Mments ;  and  that  the  testimony  taken  as  to  any  item  unde- 
cided, should  be  so  far  received,  with  liberty  to  take  furthe/ 
testimony  relative  thereto ;  and  that  the  executors  of  F.  B. 
should  deliver  to  the  succeeding  master,  all  books,  papers,  ac- 
counts, &c.  with  the  minutes,  &c.  in  relation  to  the  matters 
and  accounts  so  before  him.  That  the  executors  executed 
the  said  order.  That  F.  B.  had  made  very  full  and 
careful  minutes  of  all  the  testimony  taken  before  him,  and 
'vhich  passed  into  the  hands  of  his  successor.  That  F 
A.  adopted  the  decisions  of  F.  B.  relative  to  the  several 
items  of  charges  and  discharges,  as  far  as  he  could  ascertain 
the  same  without  re-examining  the  witnesses  or  documents 
relative  thereto.  That  he  also  used  his  testimony  as  far  as 
it  was  taken  relative  to  undecided  items.  That  the-  addi- 
tional testimony  taken  by  JF.  A.  was  carefully  reduced  to 
writing.  That  F.  A.  filed  his  report  on  the  10th  of  April 
last,  to  which  the  defendant  has  duly  filed  divers  exceptions. 
That  to  understand  the  force  and  justness  of  the  exceptions, 
it  is  necessary  *to  have  the  said  testimony  and  vouchers. 
That  most  of  the  exceptions  were  taken  in  the  belief  that 
the  masters  reported  contrary  to  evidence,  or  to  the  weight 
of  evidence,  and  in  some  cases  w^ithout  sufficient  evidence.' 
That  though  some  of  the  same  testimony  may  not  be  rele- 
vant to  the  matters  excepted  to,  yet  the  amount  of  such  por- 
tion of  it  is  comparatively  small,  and  its  production  will  not 
materially  increase  the  expense,  and  he  thought  it  would 
not  be  right  in  him  to  designate  any  part  of  the  testimony, 
or  vouchers,  as  proper  to  be  suppressed.  That  he  considered 
the  testimony  of  fifty-one  witnesses  (whom  he  named)  to  be 
of  primary  importance  for  the  due  consideration  of  the  ex- 
ceptions, &c.  The  petition  was  supported  by  the  affidavit 
of  the  petitioner. 

3.  The  master's  report ;  and, 

4.  The  exceptions  thereto,  being  eighteen  in  number. 


Emmet,  for  the  motion.     He  asked  for  all  the  evidence, 
from  the  extreme  difficulty  of  discrimination. 


Riggs,  contra,  objected,on  the  ground  that  the  order  ought 
not  to  be,  generally,  for  all  the  evidence  taken,  but  that  it 
ought  to  specify  the  testimony  requisite  to  support  each  par- 
ticular exception.  That,  otherwise,  much  useless  matter 
might  be  produced,  and  much  useless  expense  created. 

The  Chancellor.  From  the  multiplicity  of  facts  to 
which  the  exceptions  relate,  I  perceive  at  once  the  difficulty 
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of  specifying  the  particular  parts  of  the  testi.nony  wanted.        1817. 
Sucli  a  specification  would  lead  to  great  detail,  and  proba-  ^<i.-^^-^_, 
bly  to  some  confusion.     Applications  of  this  kind  cannot  be      Johnson 
reduced  to  any  precise  rule,  and  there  must  be  a  discretion 
to  be  exercised.     Here  the  testimony  is  all  carefully  reduced 
to  writing,  and  a  great  part  of  it,  and  probably  all  the  ma- 
terial part,  is  wanted.     It  will,  therefore,  be  *the  most  advis-       [  *  546  ] 
able  course  to  let  all  the  testimony  come  up ;  but  the  de- 
fendant should  pay  for  the  expense  of  that  part  which  shall 
not  be  found  to  be  necessary ;  and  he  should  bear  that  ex- 
pense whether  he  eventually  succeeds  or  not,  with  his  ex- 
ceptions.   This  course  will  prevent  all  abuse  in  such  general 
applications.     The  motion  is^  accordingly,  granted,  with  this 
proviso,  that  the  expense  of  returning  such  parts  of  the  testi- 
mony as  shall  not  be  found  necessary  in  support  of  the  ex 
ceptions,  or  any  of  them,  shall,  in  every  event,  be  borne  by 
the  defendant. 

Rule  accordingly. 


Johnson  and  others  against  Gere. 

[Criticised,  3  Sandf .  118;  8  Sandf .  Ch.  349.    Followed,  2  Edw.  43;  3  Id.  126.    Overruled, 
2£arb.  Ch.  682.] 

Where  the  vendee  gave>  a  bond  and  mortgage,  to  secure  the  purchase 
money,  and  an  action  of  ejectment  was  afterwards  brought  against  him, 
by  a  pereon  claiming  a  paramount  title,  and  the  vendor  brought  a  suit 
on  the  bond,  and  advertised  the  premises  for  sale,  under  a  power  con- 
tained i  n  the  mortgage,  the  proceedings  on  the  bond  and  mortgage  were 
ordered  to  be  stayed,  until  the  action  of  ejectment  against  the  vendee 
was  determined,  and  the  further  order  of  the  Court. 

THE  bill  stated,  that  the  defendant  and  John  M.  Pierson 
were  seised  in  fee,  as  tenants  in  common,  of  four  acres  of 
land,  in  the  village  of  Ithica.  That  Pierson  died  ;  and,  by 
will,  devised  his  property  to  his  wife  Amelia,  and  made  her 
and  two  others  his  executors.  That  she  and  the  defendant 
made  partition  of  the  land,  and  the  east  part,  or  two  and  a  half 
acres,  was  released  by  her  to  the  defendant,  and  the  residue 
released  by  him  to  her.  That  the  defendant,  *afterwards,  [  *  547  J 
made  valuable  improvements  on  his  part,  and  sold  them  by 
deed,  with  full  covenants,  to  Elnathan  Andrews,  for  8,000 
dollars,  of  which  4,000  dollars  were  paid,  and  the  residue, 
payable  by  instalments,  was  secured  by  bond  and  mortgage, 
of  which  2,500  dollars  thereof  was  still  due.  That  the  widow 
has  since  died  ;  and  E.  Andrews  had  also  died  without  issue, 
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1817.       ^^^  the  plaintiffs  Johnson  and  Andrews  were  his  admini«- 

...^i-v— ^^  trators.     That  Bela  Andrews,  father  and  heir  of  Elnathan 

JoHNsoH      Andrews,  had  sold  the  two  and  a  half  acres  to  the  plaintiifs 

Gere  ChampUn  and  Frisbie.  That  the  guardian  of  the  infani 
children  of  John  M.  Pierson  asserts,  that  the  widow  had  onl) 
a  life  estate  by  the  will,  and  that  the  partition  is  void  and  not 
binding  on  them ;  and  had  commenced  p  3  action  of  ejectment 
at  law,  on  the  demise  of  the  two  infants  against  the  tenant 
of  the  plaintiffs  C.  and  F.,  for  the  recovery  of  an  undivided 
moiety  of  the  two  and  a  half  acres.  That  the  defendant  has 
prosecuted  at  law  on  the.  bond,  for  the  residue  of  the  moneys 
due  thereon,  and  is  also  advertising  the  mortgaged  premises 
for  sale,  by  virtue  of  a  power  in  the  mortgage.  The  bill 
prayed  for  an  injunction  to  stay  the  prosecution  on  the  bond 
and  mortgage,  until  answer  and  the  further  order  of  the 
Court. 

E.  Miller,  for  the  plaintiffs. 

The  Chancellor  granted  the  injunction,  and  distinguished 
this  case  from  those  wherein  there  was  only  an  allegation  of 
an  outstanding  title,  and  no  disturbance,  prosecution,  or  evic- 
tion thereon.  Here,  he  said,  the  party  was  actually  prose- 
cuted by  an  action  of  ejectment,  on  the  ground  that  the  title 
derived  from  the  defendant  was  defective.  The  defendant 
is  entitled,  and  it  will  be  his  duty  to  defend  the  ejectment 
}  *  548 1  suit ;  and  until  that  suit  is  disposed  *of,  he  ought  not  to 
recover  the  remainijog  moneys  due  on  the  bond. 

Injunction  granted. 
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Moody 

Moody  against  A.  and  H.  Payne.  pivVe 

fhe interest  of  one  partner  in  the  partnership  property,  may  be  taken  and 
sold,  under  an  execution  at  law,  in  a  judgment  against  such  partner, 
for  his  separate  debt ;  and  equity  will  not  stop  such  execution  or  sale, 
by  injunction,  until  the  partnership  accounts  are  taken  and  liquidated. 

HENRY,  for  the  defendants^,  moved  to  dissolve  the  in-  September '2.2^ 
[unction  which  had  been  issued  in  this  cause,  on  the  ground 
that  the  answer  denied  all  the  equity  of  the  bill. 

The  bill  was  for  an  account  of  the  partnership  concern, 
after  a  dissolution,  and  to  enforce  a  sale  at  law,  under  a 
judgment  confessed  by  H.  Payne,  one' of  the  partners,  after 
the  dissplution,  for  his  separate  debt,  due  the  other  defend- 
ant, A.  Payne,  and  under  which  judgment  partnership  prop- 
erty had  been  seized.  The  bill  stated  a  number  of  existing 
debts  against  the  copartnership,  and  its  insolvency. 

The  answer  denied  the  insolvency,  and  some  of  the  part- 
nership debts,  and  admitted  others. 

Van  Buren,  (attorney-general,)   contra,  contended,  that  , 

partnership  effects  could  not  be  sold  on  execution  at  law, 
for  a  separate  debt  of  one  partner,  after  a  bill  filed  for  a 
partnership  account ;  for  the  creditor,  he  said,  was  only  en- 
titled to  the  share  of  such  partner,  .after  the  partnership  ac- 
counts were  taken  and  settled,  and  that  the  injunction  was 
*and  ought  to   be   continued.      He  cited   4  Ves.  396.    11  549^ 

Vesey,  85.    17  Vesey,  209.     1  Madd.  Ch.  112. 

The  Chancellok.  It  is  true,  the  execution  at  law  only 
takes  the  interest  of  the  partner  who  is  sued,  subject  to  the 
partnership  debts ;  and  there  are  difficulties  in  selling  such 
an  uncertain  interest,  before  it  is  ascertained,  by  taking  and 
stating  the  accounts  in  this  Court,  what  is  the  interest  to  be 
sold.  Lord  Eldon,  in  Waters  v.  Taylor,  (2  Vesey  Sf  Beame, 
301.)  felt  the  weight  of  that  difficulty,  but  still  he  seemed 
to  admit,  that  a  Court  of  law  might,  in  the  mean  time,  go  on 
and  sell,  and  that  this  was  the  constant  practice.  I  do  not 
know  that  this  Court  has  ever  undertaken  to  stop  an  execu- 
tion at  law,  in  such  a  case,  until  the  partnership  accounts 
have  been  taken,  and  it  would  be  too  much  for  me  to  assume 
it  without  precedent.  The  principle  would  go  to  stay  exe- 
cutions at  law,  in  every  case,  against  the  partnership  prop- 
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1817.  erty  of  one  partner,  who  owed  separate  debts,  until  the  dis- 
^_<»-N,^-«.w/  closure  and  liquidation  of  the  concerns  of  the  copartnership. 
Moody  This  would  produce  inconceivable  delay  and  embarrassment, 
Pay'he.  in  respect  to  the  separate  creditors.-  If  those  creditors  can 
sell  only  subject  to  the  joint  creditors,  there  is  no  harm  in  suf 
fering  them  to  go  on  at  law ;  and  if  any  sacrifice  of  the  inter ' 
est  of  the  separate  partner  is  made,  by  reason  of  the  uncer- 
tainty, it  affects  only  that  partner,  who  does  not  here  raise 
the  objection.  The  late  exchequer  case  of  The  King  v. 
Sanderson,  {I  Wightwick  Ex.  Rep.  50.)  admitted,  that  upon 
an  extent  against  one  partner,  the  crown,  like  a  separate  pri- 
vate creditor,  took  the  separate  interest  of  the  partner,  sub- 
ject to  the  partnership  debts ;  and  that  it  was  the  practice 
for  subjects  to  issue  executions  against  the  interest  of  one 
partner,  and  that  the  sheriff  sold  only  the  interest  of  such 
partner,  and  not  the  effects  themselves.  The  cases  referred 
to  by  Mr.  Maddock,  do  not  warrant  his  conclusion,  that 
chancery  stops  such  executions  by  injunction.  It  is  evident 
[  *  550  ]  *that  the  Courts  of  law  are  in  the  constant  practice  of 
awarding  execution  in  such  cases,  and  that  this  Court  does 
not,  ordinarily,  and  upon  such  general  grounds,  enjoin  the 
sale  at  law. 

Injunction  dissclvcd. 
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1617. 

KiRE 

Kirk  against  Hodgson  and  others.  hodLsoi.. 

\  defendant  who  appears  to  have  no  interest  in  the  cause,  but  is  made 
a  party  pro  forma  only,  may  be  examined  as  a  ivitness  for  his  co-defend- 
ant, notwithstanding  the  plaintiff  has  filed  a  replication  to  the  answer 
of  such  defendant. 

B.  R  OBINSON,  on  the  part  of  the  defendant  H.  Hodgson,  September  zu 
moved  for  an  order  to  examine  the  defendants  Easiburn  and 
Downes,  as  witnesses  for  him.     He  contended,  that  it   ap-  , 
peared  from  the  pleadings,  that  they  were  not  interested, 
and  were  made  defendants,  pro  forma.     He  cited  1  P.  Wms. 
596.     1  Johns.  Ch.  Rep.  246,  247. 

Emmet,  contra,  objected,  on  the  ground  that  a  replication 
had  been  filed  to  the  answers  of  Easiburn  and  Downes.  He 
cited  2  Madd.  Ch.  316.,  in  which  it  is  said,  that  if  the  an- 
swer of  a  defendant  be  replied  to,  he  is  considered  as  inter- 
ested, and  cannot  be  examined. 

The  Chancellor  said,  he  thought  the  mere  fact  of  filing 
a  replication  was  not  sufficient  to  prevent  the  examination 
of  a  co-defendant,  who  appeared  by  the  pleadings  not  to  be 
interested  in  the  cause.  The  dictum  in  Maddock  was  without 
reference  to  any  authority  to  support  it.  If  the  filing  a  rep- 
lication, was,  of  itself,  decisive  proof  of  interest,  it  would  be 
in  the  power  of  the  plaintiff  to  deprive  a  defendant  of  any 
witness.  The  rule  to  examine  these  *co-defendants  must  [  *  551  ] 
be  granted,  subject  to  all  just  exceptions ;  and  if  it  should  ap- 
pear on  the  hearing  that  the  co-defendants  were  interested, 
their  depositions  would,  of  course,  be  suppressed. 

Rule  accordingly. 
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1817. 

TlJDD 

Barlow.  Todd  against  Barlow. 

Where  there  is  no  charge  of  corruption  or  misconduct  in  arbitrators,  and 
their  award,  on  the  face  of  it,  is  final,  nothing  dehors  the  awai-d  can  be 
pleaded,  or  given  in  evidence,  to  invalidate  it. 

An  award  will  not  be  opened  or  set  aside,  on  the  allegation  of  the  discov- 
ery of  a  receipt  which  had  been  lost  or  mislaid,  so  that  it  could  not  bn 
produced  before  the  arbitrators  to  show  a  payment,  unless  under  very 
special  circumstances,  and  satisfactory  proof  of  all  due  efforts  to  dis- 
cover the  receipt  before  the  hearing,  or  to  supply  its  loss,  and  of  its  dis- 
»  covery  since  the  award.  If  there  is  no  charge  or  corruption,  partiality, 
or  undue  practice  in  the  arbitrators,  an  award  will  not  be  set  aside, 
however  unreasonable  or  unjust  it  may  foe. 

««rtonier30ih.  BILL  for  a  djscovery  and  account,  and  for  an  injunction 
to  restrain  the  defendant  from  proceeding  at  law  on  an 
awa^d,  &c.  The  grounds  stated,  were,  1.  That  the  award 
was  not  Jinal,  because  the  arbitrators,  at  the  time  of  exe- 
cuting their  award,  reserved  the  question  as  to  a  certain  note 
of  375  dollars  and  40  cents,  and  refused  to  make  up  their 
award,  unless  the  defendant  agreed  that  in  case  the  plain- 
tiff, in  90  days,  should  produce  proof  to  the  arbitrators  of  the 
payment  of  the  note  to  W.  B.,  deceased,  in  his  lifetime, 
and  had  applied  it  to  his  own  use,  he  would  deduct  the  same 
from  the  amount  of  the  award,  &c. 

2.  That  the  award  was  partial  and  unjust,  &-c. 

3.  That  the  plaintiff  was  not  able  to  prove,  before  the  ar 
bitrators,  a  payment  of  910  dollars,  because  a  receipt  for  the 
same  was  accidentally  lost  or  mislaid,  and  could  not  then  be 
found,  and  was  not  exhibited  to  the  arbitrators. 

I  *  552  ]  *Pendleton,  for  the  plaintiff. 

Baldwin,  contra. 

The  Chancellor.  Neither  of  the  grounds  taken  by  the 
plaintiff's  counsel  upon  the  argument  are  sufficient  to  entitle 
him  to  relief  against  the  award. 

1.  There  is  no  charge  of  corruption,  partiality,  or  undue 
practice  in  the  arbitrators.  But  it  is  alleged  that  the  award 
is  not  final,  inasmuch  as  one  of  the  arbitrators  states,  in  his 
testimony,  "  that  the  arbitrators  did  make  their  award,  upon 
the  matters  submitted  to  them,  absolute,  reserving  for  their 
future  determination  a  question  relating  to  a  certain  note 
made  by  Allen  8f  Howard;"  and  inasmuch  as  Barlow,  one 
of  the  defendants,  on  the  day  of  the  date  of  the  award, 
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gave  the  plaintiff  a  certificate,  that  he  might,  within  ninety        1817. 
days,  produce  satisfactory  proof  to  the  arbitrators,  that  375  v^^-v— ^-^ 
dollars,  40  cents  were  paid  to   William  Barlow,  deceased,        Todd 
and  applied  to  his  own  use,  on  a  note  of  Allen  &/■  Howard,      baiTlow. 
and  that  on  a  certificate  of  the  arbitrators  that  such  proof 
had  been  furnished,  he  would  allow  it  on  the  award. 

The  arbitrators  never  gave  any  such  certificate,  and  such 
satisfactory  proof  was  never  furnished.  The  assertion,  that 
it  had  been  furnished,  though  made  in  the  bill,  is  denied  in 
the  answers,  and  unsupported  by  proof.  But  the  award  it- 
self, under  the  hands  and  seals  of  all  the  arbitrators,  and 
bearing  date  on  the  20th  of  March,  1807,  contains  no  such 
reservation ;  and  any  understanding  of  that  kind,  dehors  the 
award,  is  inadmissible  evidence,  and  cannot  be  set  up  against 
it.  This  was  the  very  point  decided  in  the  Supreme  Court 
in  this  same  case,  and  I  consider  that  decision  as  conclusive 
upon  the  point.     (Barlow  v.  Todd,  3  Johns.  Rep.  367.) 

2.  The  merits  of  the  award  cannot  be  re-investigated,  on 
the  ground  that  it  was  contrary  to  the  weight  of  evidence. 
*There  would  be  no  end  of  litigation,  if  the  accounts  of  par-  [  *  553  ; 
ties  were  to  be  re-examined  in  this  Court,  on  the  suggestion 
of  mistakes :  it  will  be  sufficient  for  me  to  refer  to  the  case 
of  Vnderhill  v.  Van  Cortlandt,^  in  which  this  question  has  1  •<*»*>  ?■  ^ 
been  fttlly  examined.  But  the  bill  alleges  the  discovery  of  a 
receipt  of  William  Barlow,  since  the  award,  for  210  dollars, 
26  cents,  bearing  date  the  9th  of  June,  1804.  There  is  proof 
that  the  name  of  William,  Barlow,  subscribed  to  that  receipt, 
is  of  his  hand-writing,  but  there  is  no  proof  of  the  time  and 
circumstances  attending  the  loss  or  the  discovery  ;  and  it  is 
an  opinion  to  which  I  incline,  that  no  verdict,  judgment, 
award,  or  decree,  ought  to  be  set  aside,  and  the  controversy 
opened  afresh,  without  something  more  than  the  mere  simple 
allegation  of  a  discovery  and  production  of  a  receipt.  In 
Marriot  v.  Hampton,  (7  Term  Rep.  269.)  the  Court  of  K.  B. 
would  not  sustain  an  action  for  money  had  and  received,  on 
the  ground  of  a  discovery,  since  the  trial,  of  a  receipt  for  the 
payment  of  the  very  demand  recovered  at  law.  The  Court 
considered  that  such  a  precedent  would  be  mischievous,  by 
encouraging  negligence  in  preparing  for  trial,  and  by  per- 
petuating litigation.  The  principle  of  that  decision,  though 
'hard  in  its  application,  is  founded  in  sound  policy,  and  is 
best  calculated  to  secure  the  peace  and  promote  the  interest 
and  happiness  of  society.  But  if  this  rule  be  susceptible,  in 
certain  cases,  of  relaxation,  and  there  are  dicta  to  this  effect, 
referred  to  in  Smith  v.  Lowry,  (1  Johns.  Ch.  Rep.  320.)  yet 
the  plaintiff,  to  entitle  himself  to  any  indulgence,  ought,  at 
'east,  to  furnish  very  satisfactory  proof  of  efforts  made  before 
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1817.       the  hearing,  to  discover  the  receipt,  or  to  supply  its  loss,  and 
s_^~s,-^^  of  the  clear  and  certain  fact  of  its  discovery  since.     He  ought 
Todd        not  to  rest,  as  he  does  here,  upon  his  own  assertion,  without 
Barlow.     ^^Y  P^of  of  loss,  search,  or  discovery,  except  what  arises 
from  the  non-production  of  the  paper  before  the  arbitrators, 
and  of  its  production  now. 
[  *  554  ]  *The  receipt  refers  to  no  particular  transaction :  it  is   a 

naked  receipt  for  so  much  money,  and  we  have  no  other 
proof  concerning  it,  than  that  of  the  hand-writing  of  the  name 
of  William  Barlow  subscribed.  The  counsel  for  the  defend- 
ants insists,  that  it  appears,  from  the  inspection  of  the  paper 
itself,  that  it  originally  bore  date  in  1801,  which  was  prior  to 
the  accounts  in  controversy.  I  do  not  attach  iniportance  to 
this  suggestion,  though  the  appearance  of  the  receipt  might 
have  some  influence  upon  the  judgment,  if  the  case  rested 
in  mere  discretion.  But  I  proceed  upon  the  general  princi- 
ple, and  the  want  of  special  circumstances  to  take  this  case 
out  of  it.  It  does  not  appear  by  the  bill,  that  the  plaintiff 
even  claimed  payment  before  the  arbitrators,  of  the  moneys  •( 
mentioned  in  the  receipt.  He  says,  he  did  not  recollect  that.q/ 
he  had  such  a  receipt.  Surely  an  award  is  not  to  be  opened,  ' 
to  help  such  carelessness  in  preparation,  such  forgetfulness 
of  one's  own  rights ! 

I  am,  accordingly,  of  opinion,  that  the  injunction,  staying 
the  suit  at  law,  be  dissolved,  and  the  bill  dismissed,  with  coiis 
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1817. 

King 

King  against  Baldwin  and  Fowler.  Baldwin 

[Reversed,  17  Johns.  384.    Distingnishcd,  62  N.  Y.  94.    Followed,  4  Johns.  ClI.  132.] 

Jlere  dolay  of  the  creditor  to  call  on  the  principal  debtor  for  f  ayment, 
will  not  dischai-ge  the  surety. 

But  if  the  creditor,  by  express  agi-eement  with  the  principal,  varies  the 
terms  of  the  contract,  by  enlarging  the  time  of  performance,  without 
assent  of  the  surety,  the  latter  is  discharged. 

A  surety,  on  paying  the  debt,  is  entitled  to  stand  in  the  place  of  the  cred- 
itor, and  to  be  subrogated  to  all  his  rights  against  the  principal. 

The  rules  for  the  relief  of  a  surety  are  the  same  at  law  as  in  equity,  when 
the  facts  are  the  same  in  both  Courts.  And  where  a  surety,  who  has 
been  sited  at  law,  makes  his  defence,  which  is  overruled  as  insufBcient. 
he  cannot,  afterwards,  on  the  same  facts  only,  obtain  relief  in  equity. 

THE  defendant  Fowler  being  indebted  to  the  defendant 
Baldwin,  on  the  10th  of  October,  1806,  in  the  sum  of  *332  [  *  555  ] 
dollars  and  89  cents,  he,  together  with  the  plaintiff,  as  his  se- 
curity, executed  a  promissory  note  for  that  sum  to  Baldwin, 
payable  oh  demand,  with  interest.  In  1809,  F.  obtained 
his  discharge  under  the  insolvent  act,  and,  in  1812,  B.  brought 
an  action,  on  the  note,  against  the  plaintiff,  who  pleaded  the 
general' issue,  and  gave  notice  that  he  should  prove,  at  the 
trial,  that  the  debt,  for  which  the  note  was  given,  was  due 
from  F.  to  B.,  and  that  the  plaintiff  was  merely  surety ; 
that  F.  was  solvent  and  responsible  long  after  the  note  was 
given ;  that  the  plaintiff  informed  B.  of  the  failing  circum- 
stances of  F.,  and  urged  him  to  collect  the  money  of  F., 
which  B.  refused  to  do.  This  special  ground  of  defence 
was  overruled  by  the  judge,  before  whom  the  cause  was 
.tried,  and  a  verdict  was  found  for  B.  against  the  plaintiff 
K.  for  459  dollars,  on  which  judgment  was  rendered.  The 
bill  stated  that  the  plaintiff  consented  to  be  security  for  F. 
for  one  year  only ;  and  that  B.  received  money  from  F.  for 
forbearance ;  and  that  part  of  the  sum  included  in  the  note 
was  not  due  from  F.  to  B. ;  but  these  facts  were  denied  by 
B.  and  F.,  in  their  answers ;  and  the  depositions  did  not 
substantiate  the  allegations  of  the  plaintiff. 

It  was  proved  that  the  plaintiff  had  frequently  urged  B. 
to  sue  F.,  and  that  B.  said  he  believed  F.  was  an  honest 
man,  and  he  would  not  troubM  him ;  that  he  would  as  soon 
lose  his  debt  as  prosecute  him  for  it. 

Burr,  from  the  plaintiff,  contended,  that  there  was  evi- 
dence of  such  neglect  and  refusal  by  B.  to  take  any  meas- 
ures to  collect  the  money  of  i''.,  or  such  collusion  with  him, 
as  would  discharge  the  plaintiff  from  his  liability,  as  surety 
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of  jP.  That  B.  was  bound  to  use  diligence  to  obtain  pay 
ment  of  the  note  from  F.,  especially  after  application  to  him, 
for  that  purpose,  by  the  plaintiff;  and  that  giving  time  to 
the  principal  debtor,  discharged  the  surety ;  *as  the  creditor 
had  no  right  to  increase  the  risk  of  the  surety  without  his 
consent.  He  cited  2  Bro.  C.  Rep.  579.  2  Vesey,  jun.  540 
544.  TothiU's  Rep.  280.  Nelson's  Ch.  Rep.  9.  3  Atk. 
91.  10  East,  Rep.  34.  38.  14  Vesey,  Rep.  168.  170.  20 
Viner,  Ah.  104.     Kirby's  Rep.  397. 

D.  B.  Ogden,  contra,  insisted,  that  there  was  no  general 
principle  in  law  or  equity,  that  the  mere  delay  of  the  creditor 
to  sue  the  principal  debtor  would  discharge  the  surety.  The 
equity  of  each  case  must  very  much  depend  on  its  special  cir- 
cumstances. That  the  doctrine  contended 'for  by  the  plain- 
tiff was  applicable  only  to  sureties  for  the  performance  of 
duties  or  trusts.  That  no  day  of  payment  was  fixed.  The  de- 
fence of  the  surety,  if  any  he  had,  was  good  at  law,  (TAe 
People  V.  Jansen,  7  Johns.  Rep.  332.)  and  there  was  sufficient 
evidence  of  the  facts  on  which  relief  was  'now  sought  in  this 
Court.  All  the  allegations  in  the  bill  were  denied  or  dis- 
proved, except  the  fact  that  the  plaintiff  became  surety  for 
B. ;  and  it  was  not  competent  to  the  plaintiff  to  prove  the 
contract  different  from  the  terms  of  the  note. 


[*557] 

Where  a  party, 
on  being  sued 
at  law,  made 
his  defence, 
which  was  over- 
ruled as  insuffi- 
cient, be  cannot, 
on  the  same 
facts,  merely, 
obtain  relief  in 
equity. 


The  Chancellor.  The  allegation  in  the  bill  that  the 
note  was  procured  by  fraud,  is  denied  in  the  answer,  and 
not  supported  by  proof.  It  is  equally  denied,  and  is  with- 
out proof,  that  the  plaintiff  had  offered  payment  of  the  note. 
The  plain  state  of  the  case  is,  that  in  October,  1806,  Fowler, 
with  the  plaintiff  as  his  surety,  gave  Baldwin  a  note,  payable 
on  demand,  and  that  the  note  was  faii;ly  and  freely  given, 
and  for  a  sum  then  actually  and  bona  fide  due.  The  testi- 
mony establishes  these  facts  beyond  any  reasonable  doubt. 
This  note  was  put  in  suit  at  law,  in  1812,  and  a  recovery 
had  against  the  plaintiff;  though  he  had  set  up  in  his  de- 
fence the  same  matters  of  fact  on  which  he  now  seeks  relief 
in  this  Court. 

*Perhaps  it  would  be  sufficient  to  rest  the  objection  to  the 
plaintifPs  claim  to  relief  here,  on  the  trial  and  recovery  at 
law.  He  has  made  his  defence  to  a  recovery  on  the  note 
before  a  Court  of  competent  jurisdiction,  upon  the  same 
facts  that  he  now  puts  forward,  and  that  defence  was  oyer- 
ruled  as  insufficient.  It  was  observed  by  the  present  chief 
justice,  in  delivering  the  opinion  of  the  Supreme  Court  jn 
the  case  of  The,  People  v.  Jansen,  (7  Joh-ns.  Rep.  332.) 
that  there  was  nothing  in  the  nature  of  a  defence  by  a  surety, 
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to  make  it  peculiarly  a  subject  of  equity  jurisdiction ;  and        1S17. 

that  whatever  would  exonerate  the  surety  in  one  Court,  ought  -_^— s^-i^_- 
,  also  in  the  other.     The  facts  being  ascertained,  he  observed,        kikg 
the  rule  must  be  the  same  in   that  Court  as  in  the  Court  of      „    ''• 

",  11.  1         T  II  I  ■      ■  /■    T  1  BiLDWIK. 

Chancery ;  and  this  was,  undoubtedly,  the  opmion  ol  Lord     ,j,^^^  ^^^^  j.^_. 
Loughborough,  in  the  case  to  which  the  chief  justice  refers,  the  relief  of  a 

But  the  cause  has  been  investigated  and  discussed  here  s"me'^aMaw'a^ 
upon  its  merits,  and  I  am  willing  to  consider  it  in  that  hght.  in  equity,  where 

It  is  admitted,  that  the  plaintiff  signed  the  note  as  surety  f^J^^'l^Xolh 
for  Fowler,  and  the  only  ground  for  relief  is,  that  Baldwin  Courts. 
neglected  and  refused  to  prosecute  Fowler,  though  repeatedly 
pressed  by  the  plaintiff,  until  F.  had  become  insolvent,  and 
unable  to  pay.     Several  witnesses,  on  the  part  of  the  plain-     Danger    of 
tiff,  testify,  that  Baldwin  often  declared  that  he  would  not  sue  dedaralL^'st'oJ 
F.,  if  he  lost  his  debt ;  and  that  he  had  refused  to  take  part  conversations 
of  the  debt  from  the  plaintiff.     There  are  witnesses,  on  the  °mpaiT''written 
other  hand,  who  declare  that  Baldwin  made  repeated  unsuc-  contracts, 
cessful  applications  to  F.  and  the  plaintiff  for  the  money. 
There  are,  likewise,  some  sayings  of  Baldwin,  as  testified  to 
by  Wm.  Brown,  from  which  an  inference  has  been  attempted 
to  be  drawn,  that  F.  had  paid  money  to  Baldwin  for  for- 
bearance ;  but  the  testimony  is  too  loose  for  any  safe  deduc- 
tion ;  and  the  same  observation  will  apply  to  much  of  the 
testimony  respecting  declarations   of  Baldwin.     There    is 
nothing  more  dangerous  than  to  impair  the  force  and  effect 
of  solemn  contracts  in  writing,  by  careless,  idle,  and,  perhaps, 
unmeaning  conversations ;  *and  as  far  as  such  testimony  is       I  *  558  ) 
in  contradiction  to  the  language  of  the  note  itself,  it  is  utterly 
inadmissible. 

It  will  not  be  pretended,  that  Baldwin  was  bound  to  accept 
pf  any  partial  payment  from  the  plaintiff,  even  if  any  such 
was  offered,  and  the  question  is,  whether  the  omission  to 
prosecute  Fowler,  though  requested  by  the  plaintiff  to  do  so, 
was  a  discharge  of  the  plaintiff.  This  is  certaiply  not  the 
common  understanding  on  this  subject.  It  would  lead  to  a 
great  deal  of  imposition  and  fraud,  if  sureties  in  an  obliga- 
tion for  the  payment  of  money  could  discharge  themselves, 
merely  on  the  ground  of  the  delay  or  indulgence  of  the 
creditor,  or  by  artfully  seizing  on  unguarded  remarks  in 
conversation,  (perhaps  intentionally  drawn  forth,)  expres- 
sive of  a  humane  and  determined  indulgence.  I  am  per- 
suaded there  is  no  rule  of  equity  which  goes  so  far.  There 
are  some  notes  of  cases  mentioned  in  Tothill,  (279,  280.)  in 
the  time  of  James  I.,  in  which  it  would  seem  that  the  surety 
in  an  obligation  had  been  relieved,  where  the  bond  was  con- 
tinued for  several  years,  without  his  privity.  But  the  note 
of  the  cases  is  so  very  imperfect,  and  so  destitute  of  facts 

Vol.  II.  55  433 


558  CASKS  IN  CHANCERY. 

1817.      ^'^^  circumstances,  as  to  be  altogether  unfit  to  serve  as  a 
v.^~s.^->.^  guide-,  and  unworthy  to  be  cited  as  authority.     Thus,  for 
King         instance,  the  case  of  Saunders  v.  Smith-  ^  Chwchid  is  men- 
IUldwin.     tioned,  as  containing  the  decision  that  "  a  surety  was  relieved 
where  a  bond  was  continued  in  use,  without  his  privity,  he 
thinking  the  same  to  be  paid ;"  but,  at  the   bottom   of  the 
.  page,  we  find  the  same  case  stated  more  at  large,  from  which 
it  appears,  that  though  the  bond  was  continued  for  several 
years,  when  the  surety  supposed  it  had  been  paid,  and  it 
was  then  put  in  suit  against  the  surety,  the  relief  was  only 
granted  against  the  heir  of  the  principal  debtor,  in  conse- 
quence of  his  having  sufficient  assets.     The  case  of  Moile 
V.  Roberts  is  also  cited  by  Tothill,  for  the  position,  that  "  the 
heir  of  a  surety,  where  the  bonds  were  continued,  without 
[  *  559  J        the  privity  of  the  surety,  was  relieved."     But  if  *we  examine 
this  same  case,  as  reported  in  Nelson's  Ch.  Rep.  9.,  accord- 
ing to  Viner,  (vol.  20.  p.  104.  pi.  3.)  it  will  be  found,  that 
the  surety  was  sued  at  law,  on  a  bond  of  18  years'  standing ; 
and  it  appearing  that  the  obligee  had,  some  years  before, 
purchased  larlds  of  the  principal  debtor,  to  five  times  the 
amount  of  the  bond,  it  was  presumed,  from  the  antiquity  of 
the  bond,  that  the  obligee  did  deduct  the  debt  out  of  the  pur- 
chase money,  and  on  that  ground   the  surety  was  held  dis- 
charged, and  the  suit  at  law  enjoined. 
TothiWs  Re-       This  explanation  of  two  cases  is  sufficient  to  show  what 
Sority'!  '""*  ''t*'^  reliance  is  to  be  placed  upon  the  loose  notes  of  Tothill, 
which  were  collected  and  alphabetically  arranged  by  him,  in 
the  shape  of  an  index,  and  published  after  his  death. 
Mere    delay       The  established  doctrine  is,  that  mere  delay  in  calling  on 
to  caU  "n'^'the  ^^^  principal  will  not  discharge  the  surety,  provided  that 
principa   debt-  delay  be  unaccompanied  with  any  settled  or  binding  contract 
ment,'does''not  ^^^  ^^at  purpose.     The  rule  was  so  understood  by  Baron 
discharge    the   Wood,  on  the  trial  of  the  case  in  10  East,  34.,  and  by  Story, 
ther^is  anef-' J->  i"  the  ca'se  o[ Hunt  v.  the  U.  S.,  (1  Gallison,  32.)  and  by 
press    contract  the  Ch.  J.,  in  the  case  of  The  People  v.  Jansen,  already  xe- 
pose""^'   P'""  ferredto.  ^o\at\iQca.seoi  Wright  \.  Simpson,  {Q  Vesey,riA.) 
Lord  Eldon  declared,  that  he  never  understood  that,  as  be- 
tween the  obligee  and  the  surety,  there  was  an  obligation  of 
active   diligence    against   the    principal.     The    surety  was 
guarantee,  and  it  is  his  business  to  see  whether  the  principal 
pays,  and  not  that  of  the  creditor.     The  decision  in  the  case 
of  The  Trent  Navigation  Company  v.  Harley  (10  East,  34.) 
was  founded  on  the  same  doctrine,  that  the  mere  laches  of 
the  obligee,  in  not  calUng  on  the  principal,  was  not  a  dis- 
charge of  the  surety.     I  might  also  refer  to  the  case  of  Peel 
V.    TatlocJc,  (1   Bos.  Sf  Pull.  419.)  for  the  same  purpose. 
All  the  cases  of  relief  of  surety  have  gone  upon  the  ground 
434 


CASES  IN  CHANCERY. 


559 


that  ti  ~>3  was  given  to  the  principal,by  contract,  without  con- 
sent of  the  surety.  The  doctrine  is,  that  the  surety  is  bound 
by  the  terms  of  *his  contract ;  and  if  the  creditor,  by  agree- 
ment with  the  principal  debtor,  without  the  concurrence  of 
the  surety,  varies  these  terms,  by  enlarging  the  time  of  per- 
formance, the  surety  is  discharged,  for  he  is  injured,  and  his 
risk  is  increased.  The  surety  is  entitled  to  pay  the  debt 
when  it  becomes  due,  or  he  may  call  upon  the  creditor,  by 
the  aid  of  this  Court,  to  enforce  his  demand  against  the  prin- 
cipal debtor.  On  paying  the  debt,  he  is  entitled  to  the 
creditor's  place,  by  substitution ;  and  if  the  creditor,  by 
agreement  with  the  principal  debtor,  without  the  surety's 
consent,  has  disabled  himself  from  suing  when  he  would 
otherwise  have  been  entitled  to  sue,  under  the  original  con- 
tract, or  has  deprived  the  surety,  on  his  paying  the  debt, 
from  having  immediate  recourse  to  his  principal,  the  con- 
tract is  varied  to'  his  prejudice,  and  he  is  consequently  dis- 
charged. This  is  the  true  principle  to  be  extracted  from  the 
cases. 

In  Skip  V.  Huey  and  others,  (1  Atlt.  91.)  the  defendants 
were  bound  in  a  bond  to  the  plaintiff,  for  the  payment  of 
money,  and  one  of  them  was  surety  for  the  other  two.  The 
obligee,  by  a  new  agreement  with  one  of  the  debtors,  took 
notes  of  different  persons,  payable  at  future  days,  in  lieu  of  the 
bond,  and  took,  also,  an  agreement  of  the  debtor  to  make 
up  the  deficiency,  and  delivered  up  the  bond.  It  was  held 
by  Lord  Hardwicke,  that  the  obligee  was  not  entitled  to  any 
relief  against  the  surety,  though  the  new  agreement  turned 
out  to  be  illusory  and  fraudulent.  The  next  case  I  shall 
mention,  was  that  of  Nisbet  v.  Smith,  (5  Bro.  578.)  which 
lays  down  the  rule  of  equity,  on  this  subject,  with  more  ful- 
ness and  precision.  The  bill  stated,  that  the  defendants, 
after  obtaining  judgment  against  one  Maynard,  on  a  bond  to 
pay  a  debt  from  the  plaintiff  to  the  defendant,  had,  by  agree- 
ment, 4taid  the  execution  for  three  years,  and  the  judgment 
was  confessed  under  that  agreement.  This  agreement  was 
made  without  the  knowledge  of  the  plaintiff,  who  was  con- 
sidered as  a  surety  for  Maynard,  the  principal  debtor,  and 
relief  was  granted  to  him  against  the  *debt  by  a  perpetual 
K  injunction.  The  lord  chancellor  said,  that  generally  speak- 
ing, the  surety  might  come  into  this  Court  to  compel  the 
debtor  to  pay  the  debt,  and  the  Court  would  compel  the 
creditor  to  bring  his  action.  But  as  the  creditor  had  given 
credit  to  the  principal  debtor,  for  three  years  longer  than  the 
bond  imported,  at  the  expense  of  the  surety,  and  without  his 
privity  or  consent,  the  surety  was  discharged.  The  same 
principle  was  recognized  in  Rees  v.  Berrington,  (2  Vesey, 
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But  if  tha 
creditor,  by  a- 
greement  wiih 
ihe  principal, 
varies  the  ttrms 
of  the  contract, 
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time  of  perform- 
ance, without 
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the  surety,  the 
latter  is  dis- 
charged. 
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1817       jun.  540.)     The  plaintiff  in  that  case  was  surety  in  !.  bt^nd 
v^^-v,,.^^^  payable  by  instalments  in   1789  and  1790.     In  'September, 
King         1790,  the  money  being  all  unpaid,  the  obligee  came  to  an 
Baldwin      arrangement  with  the  principal  debtors,  and  took  notes  for 
the  two  instalments,  payable  in   1791,  1792,  and  1793,.and 
all  this  was  done  without  communication  with  the  plaintiff, 
and  it  was  ruled  that  he  was  accordingly  exonerated.     The 
doctrine  there  laid  down  was,  that  if  the  condition  of  a  bond 
be  extended,  it  varied  the  contract  and  responsibility  of  the 
surety',  and  increased  his  risk.     A  surety  does  not  become 
bound  that  the  principal  shall  pay  in  twelve  months,  when 
he  was  to  pay  in  six,  and  an  indulgence  of  this  nature,  con- 
trary to  the  terms  of  the  original  engagement,  discharges  the 
A  '"■■='>'>  ^^™  surety,  if  done  without  his  consent.     The  surety  has  a  right, 
comes due,may  on  the  day  the  debt  is  due,  to  come  into  cliancery  and  insist 
come  inio  equi-  on  its  being  put  in  suit ;  and  if  the  obligee  has  suspended 
the  cred'iior''u)  that  right,  by  a  new  agreeftient  with  the  debtor,  he  has  dis- 
sue  for  and  col-  abled  himself  to  do  that  equity  to  the  surety  which  he  had 
the  principal."    ^  right  to  demand,  and  which  the  relation  between  the  surety 
and  debtor  required.     So,- in  Boulibee  v.  Stubbs,  (18  Vesey, 
20.)  the  surety  was  held  to  be  released,  because  the  obligee 
agreed  with  the  principal  debtor  to  postpone  his  remedy,  by 
changing  his  immediate  right  to  sue  into  a  right  to  call  for 
certain  instalments.     Though  this  was  declared  to  be  done 
without  prejudice  to  his  security,  yet  it  was  held  to  be  varying 
the  contract  to  the  injury  of  the  surety,  by  depriving  him  of 
[  *  562  ]       his  immediate  *right  to  have  the  debt  collected.     The  same 
special  agreement  with  the  debtor,  postponing  the  collection 
of  the  note,  existed  in  the  case  of  Deming  v.  Norton,'  {Kirby's 
Rep.  397.)  and  it  was  held  to  be  a  release  of  the  surety. 

The  case  of  The  People  v.  Jansen,  to  which  I  have  already 
alluded,  is  certainly  not  in  contradiction  to  these  cases. 
That  case  was  quite  different  from  that  of  a  bond  to  a  private 
individual,  who  is  not  bound  to  watch  over  the  conduct  of 
the  principal  debtor.  It  was  there  the  special  duty,  by  law, 
of  the  supervisors  of  the  county,  for  whose  use  the  bond  was 
taken,  to  inspect  the  conduct  and  accounts  of  the  principal, 
who  was  a  loan  officer,  and  the  surety  had  a  right  to  expect 
and  rely  on  the  performance  of  that  duty.  It  was,  therefore, 
a  peculiar  case,  and  attended  with  very  special  circumstances 
and  extraordinary  laches,  equivalent  to  an  enlargement  of 
time. 

I  have  said,  that  the  surety  has  a  right,  at  any  time  aftei 
the  debt  is  due,  to  apply  to  this  Court  to  coerce  the  creditor 
to  collect  his  debt.  AH  the  cases  speak  this  language.  In 
Nisbet  V.  Smith,  Lord  Thurlow  admitted,  that  the  surety 
might  apply  to  chancery,  for  the  purpose  of  compelling  the 
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obligee  to  bring  his  action,  and  that  it  was  a  common  case        1817. 
which  forced  a  surety  into  chancery  to  be  so  reUeved.     So  v^,^^^^-*»_ 
in  ReesM.  B errington,  hord  Lougfiborough  said,  that  "  the        Kisg 
surety  had  a  right,  the  day  after  the  bond  is  due,  to  come     giLnwiv 
here  and  insist  upon  its  being  put  in  suit."     It  is  said,  in  6 
Vesey,  734.,  that  he  may,  on  indemnifying  the  creditor,  even 
compel  him  to  prove  the  debt,  under  a  commission  of  bank- 
ruptcy.    This  safe  and  reasonable  doctrine  was  also  a  part 
of  the  civil  law,  which  allowed  a  surety  who  was  in  peril,  to 
sue  for  his  indemnity  or  discharge.     (Dig.  17,  1.  38.   1.) 
There  is  no  case,  however,  in  the  English  law,  in  which  the 
personal  application  of  the  surety  to  the  creditor  was  held  to 
be  compulsory  on  the  creditor,  at  the  hazard  of  discharging 
the  surety.     But  since  the  argument  of  this  *cause,  I  have       [*563  J 
met  with  a  very  recent  decision  of  the  Supreme  Court,  in  Case  of  Pain 
Pain  V.  Packard,  (13  Johns.  Rep.  174.)  which  decides,  that  "i ^'^''^'SS 

•  <■    1       I     1  1  r     ^  ■  -"ill  A     ■         Johns. Rep.ni. 

11  the  holder  ot  a  note  is  requested  by  the  surety,  (being  questioned. 
one  of  the  joint  makers,)  to  proceed  without  delay,  and 
collect  the  money  of  the  principal,  who  is  solvent,  and 
he  omits  to  do  it,  until  the  principal  becomes  insolvent,  the 
surety  will  be  exonerated  at  law.  If  this  had  been  under- 
stood to  be  the  law,  when  the  case  now  before  me  was  in  the 
Supreme  Court,  I  should  not  have  been  obliged  to  discuss  it; 
for  the  same  plea  in  the  shape  of  a  notice,  under  the  general 
issue,  was  offered  as  a  defence  to  the  action  at  law,  and  over- 
ruled, on  the  trial  at  the  circuit,  and  the  decision  acquiesced 
in  by  the  present  plaintiff.  With  the  utmost  deference  for  the 
judgment  of  the  Supreme  Court,  I  cannot  as  yet  find  the  ev- 
idence, that  a  surety  was  ever  before  held  discharged  by  such 
means.  When  the  cases  all  speak  of  the  right  of  a  surety  to 
coerce  the  creditor  to  sue,  by  means  of  an  application  to 
chancery,  they  imply,  that  he.  cannot  do  it  by  merely  calling 
on  the  creditor,  or  by  any  notice  or  act,  in  pais.  The  cases 
of  discharge  are  all  founded  on  the  fact  of  a  new  agreement 
between  the  debtor  and  creditor,  varying  the  contract  by 
which  the  security  originally  stood  bound.  This  vFas  the 
great  principle  of  the  case  of  Ludlow  v.  Simond,  (2  Caines's 
Cases  in  Error,  1.)  When  the  surety  has  ample  and 
well-settled  means  of  relief,  through  the  medium  of  a  Court 
of  equity,  which  will  at  once  compel  the  creditor  to  his  duty, 
it  is  not  necessary,  and,  as  I  humbly  apprehend,  not  expedient, 
to  introduce  a  new  principle  of  action  between  creditor  and 
surety.  Will  it  not  open  a  litigious  inquiry  as  to  the  certain- 
ty and  efTrcicncy  of  the  notice,  and  does  not  such  a  weapon,  • 
left  at  li-kge  in  the  hands  of  a  surety,  afford  temptation  to 
vexation  imposition  and  fraud  ?  As  the  relief  was  hitherto 
gfantea    cDiire    could   be  no  injury,   misunderstanding,  or 
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1817.  abuse,  I  feel  embarrassed,  between  my  respect  for  that  de 
v.^-N/-^_y  cision,  and  my  conviction  *that  the  previous  rule  was  different 
King  But  I  am  too  well  acquainted  with  the  learning,  the  talents, 
Baldwin  ^^'^  ^^^  liberality  of  that  Court,  not  to  know,  that  a  free  dis 
*  564  1  cussion  of  legal  principles  is  perfectly  agreeable  to  their  dis- 
position and  character ;  and  I  feel  the  less  oppression  under 
the  weight  of  that  authority,  as  the  point  appears  not  to  have 
been  argued"  by  counsel,  or  elaborately  discussed,  and  we 
have  only  a  short  note  of  the  decision.  In  one  of  the  cases, 
I  have  referred  to,  Justice  Story,  of  the  Supreme  Court  ot 
the  United  States,  after  examining  the  question  with  his  usu- 
al diligence  and  ability,  declares,  that  he  can  find  no  case, 
that  mere  delay  to  require  payment,  without  any  contract 
for  that  purpose,  has  been  held  to  vary  the  responsibility  of 
the  surety ;  and  he  adopts  it  as  a  sound  principle,  that  delay, 
unaccompanied  with  fraud,  or  a, settled  agreement  with  the 
principal  for  that- purpose,  will  not  discharge  him.  If  the 
rule  had  been  that  delay,  though  contrary  to  the  declared 
wishes  of  the  surety,  would  exonerate,  the  books  would  not 
have  been  without  precedents,  for  the  case  must  have  been 
of  almost  daily  occurrence. 

I  am  obliged  to  conclude,  that  the  plaintiff  is  not,  in  this 
Court,  entitled  to  relief.  He  has  not  availed  himself  of  the 
established  means,  in  his  power,  of  compelling  Baldwin  to 
collect  his  debt  of  Fowler ;  and  there  is  no  proof  or  pretext, 
that  Baldwin,  by  any  agreement  with  Fowler,  enlarged  the 
time  of  payment,  or  impaired  the  rights  of  the  plaintiff,  in  his 
relation  as  surety.  The  plaintiff  might,  at  any  time,  have 
paid  the  debt,  which  he  admits  he  never  offered  to  do,  or  he 
might  have  compelled,  by  application  to  this  Court,  the  col- 
lection of  the  debt  of  Fowler.  He  has  done  neither,  and  has 
no  ground  for  equitable  relief. 

I  am,  accordingly,  of  opinion,  that  the  bill  be  dismissed 
with  costs. 

Bill  dismissed 
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*RiGGS  anJ  others,  assignees  of  R.  Murray,  a  bank- 
rupt, against  J.  B.  Murray  and  others. 

[Eevereed,  15  Johns.  571.    Explained,  5  Cow.  547.     Followed,  4  Paige  33;  5  Id.  20.] 

An  assignment  by  a  debtor  of  all  his  property  in  trust,  to  pay  the  trustees, 
and  such  other  creditors  as  the  debtor,  in  one  year,  by  deed,  might  di- 
rect and  appoint,  &c.,  reserving  a  power  to  appoint  new  trustees,  and 
to  revoke,  alter,  add  to,  or  vary  the  trusts,  at  his  pleasure,  is  fraudulent 
and  void. 

The  trustees,  under  such  deed,  were  decreed  to  account  for  the  proceeds 
of  the  properly  received  by  them  under  the  assignment,  with  interest, 
deducting  their  commissions  and  charges ;  and  to  be  entitled  only  to 
come  in,  pari  passu,  with  the  other  creditors,  for  their  ratable  propor- 
tion of  the  debtor's  estate. 


1817. 

RiGGS 
V. 

Murray 


ON  the  23d  of  March,  1798,  Robert  Murray,  for  himself,  Sipteviier 30<h 
and  'as  attorney  (4uly  authorized)  for  his  partners,  George 
W.  Murray,  John  R.-  Wheaton,  eind  James  V.  Murray,  made 
an  assignment  of  all  their  partnership  property  in  the  United 
States,  to  John  B.  Murray  and  John  Innes  Clark.  The  deed 
recited,  that  the  copartners  had  become  insolvent,  and  were 
unable  to  pay  their  debts,  and  that  the  assignees  had  ad- 
vanced money,  and  became  bound  for  them  in  large  sums, 
from  motives  of  pure  friendship,  and  that  they  considered 
themselves  bound  in  honor  to  secure  the  assignees  as  far  as 
they  were  able ;  and  the  deed  also  admitted,  that  they  had 
previously  made  several  particular  assignments  to  those  as- 
signees and  others,  for  particular  purposes,  and  for  their  in- 
demnity. This  assignment  was  made  expressly  in  trust,  to 
sell,  collect,  and  receive  the  property,  and  to  apply  the  pro- 
ceeds to  the  payment  of  the  balances  due  to  the  trustees,  and 
to  such  other  creditors  as  the  assignors  should,  by  deed,  with- 
in one  year  thereafter,  name  and  specify  ;  and  to  each  of  them, 
and  at  such  times  and  in  such  proportions,  and  on  such  terms 
and  conditions  as  they,  by  such  deed,  should  direct,  asid  in  de- 
fault of  such  direction,  then  in  trust  for  the  grantors,  and,  fur- 
ther, with  power  to  change  the  trustees,  &c. 

On  the  24th  oi  March,  1798,  the  grantors,  by  deed,  recit- 
ing *the  former  deed,  appointed  and  directed  the  grantees  to  [  *  566  ^ 
pay,  out  of  the  property  assigned,  the  expenses  of  the  trust, 
and  to  retain  and  to  pay  themselves,  and  for  divers-other  pur- 
poses therein  particularly  specified,  several  sums  of  money 
therein  specified ;  reserving,  however,  to  the  grantors,  a  pow- 
er, by  a  deed,  at  any  time  before  a  complete  adjustment  of 
the  trust,  within  one  year,  to  alter  or  reroke  the  appoint- 
ments. 
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1817.  *-*"  t''^  ^^^*  ^^  March,  1799,  the  grantors,  by  deed,  re- 

v.^,— ^^-^.^  voked  and  annulled  the  appointments  and  trusts  of  the  deed 

RiGGs        of  the  24th  of  March,  1798,  and  appointed  and  appropriated 

MiRR  Y      *^'^  property  before  assigned  to  the  payment  of  the  charges 

of  the  trusts,  and  to  the  payment  of  the  trustees  and  certain 

other  specified  creditors,  such  sums  and  in  such  proportions 

of  the  moneys  due  them  respectively  as  the  grantors  should, 

thereafter,  by  deed,  direct  and  appoint. 

On  the  22d  of  March,  1799,  the  grantors,  by  deed,  refer- 
ring to  the  former  assignment,  directed  the  trustees  to  pay, 
out  of  the  property  assigned,  the  expenses  of  the  trust,  and 
to  pay  themselves  and  divers  other  creditors,  therein  mention- 
ed, the  sums  due  them  at  the  times,  in  the  proportions,  and 
upon  the  terms  and  conditions  therein  expressed  ;  reserving 
the  right  and  power  in  the  grantors,  by  deed,  at  any  time  be- 
fore a  complete  and  final  adjustment,  to  alter  or  revoke  all, 
or  any,  of  the  said  appointments  and  directions,  and  to  make 
'   and  declare  any  new  appointments  or  trusts  at  their  pleasure. 

On  the  31st  oi  May,  1800,  the  grantors,  by  deed,  referred 
to,  and  partly  recited  the  former  deeds  of  the  23d  of  March, 
1798,  and  22d  of  March,  1799,  and  recited  further,  that  the 
grantors  were  desirous  to  alter  the  appointments  made  by 
the  last  of  those  deeds,  and  to  make  other  and  further  ap- 
pointments and  directions ;  they  did,  therefore,  by  virtue  of 
the  power  to  them  reserved,  order  and  appoint,  that  out  of 
the  proceeds  of  the  property  assigned,  the  trustees  should 
]  *567  ]  pay:  (1.)  all  expenses  incurred;  (2.)  towards  *the  support 
of  the  grantors  from  the  28th  of  March,  1798,  until  they 
should  be  respectively  discharged  from  their  debts,  or  until 
one  year  after  they  should  be  discharged  by  law,  not  exceed- 
ing 2,000  dollars  a  year,  for  each  of  the  grantors ;  (3.)  to 
pay  certain  creditors  named ;  (4.)  to  pay  themselves  certain 
specified  debts  ;  (5.)  to  pay  other  debts  due  the  trustees,  and 
several  other  creditors  therein  mentioned,  on  a  due  liquida- 
tion, &c. ;  and,  generally,  to  pay  all  persons  who  were  or 
should  be  bail  for  the  grantors,  or  either  of  them ;  (6.)  that 
the  assignees  should  make  a  final  settlement  with  the  credi- 
tors last  mentioned,  on  certain  terms  mentioned,  and  that  the 
assignees  should  hold  the  balance  of  trust  property,  subject 
to  the  further  order  of  the  grantors,  and  that  the  creditors 
who  should  not,  within  one  year,  accept  of  the  conditions,  or 
should  knowingly  embarrass  the  objects  aforesaid,  should  \y. 
forever  excluded  from  any  share  under  the  assignment. 

A  eeparate  commission  of  bankruptcy  was  issued,  on  'Jie 
1.5th  of  June,  1801,  against  Robert  Murray,  who  was  t^en, 
and  since  1796,  had  been  in  confinement,  for  debt.  On  the 
2d  of  July,  his  property  was  assigned  to  the  plaintilTs,  who, 
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in  1802.  filed  their  bill  against  the  trustees,  Murray  &/■  Clark,        1817. 
and    making   the   grantors   also   parties.     In  this  bill  they  n_*.-n,^-«..^ 
charged,  that  Robert  Murray  did  business  in  New-  York,  and        Ric-gs 
the  other  partners  went  abroad  to  Europe  to  avoid  and  de-      mukrat. 
fraud  their  creditors.     That  Robert  Murray,  as  partner,  had 
contracted  debts  to  upwards  of  700,000  dollars ;  that  the  as- 
signment of  1798  was  fraudulent,  and  made  to  delay,  hinder 
and  defraud  the  creditors.     The  bill  further  charged,  that 
the  private  property  of  Robert  Murray,  exclusive  of  his  share 
in  the  partnership  property,  was  very  inconsiderable,  and  the 
bill  prayed  that  the  trustees  might  come  to  an  account  with 
the  plaintiffs  for  all  moneys  received  belonging  to  the  part- 
nership estate,  and  that  they  might  be  directed  to  deliver  up 
all  books,  vouchers  and  papers  belonging  to  the  estate,  or 
firm,  and  that  they  *might  pay  to  the  plaintiffs  what  they       [  *  568  ] 
were  entitled  to  receive,  as  assignees,  and  might  assign  and 
deliver  over  all  securities,  &c.,  and  that  the  several  assign- 
ments to  the  trustees  might  be  declared  fraudulent  and  void. 

To  this  bill  Robert  Murray,  George  W.  Murray,  and  John 
R.  Wheaton,  generally  answered,  setting  forth  their  bank- 
ruptcy and  discharge,  under  the  bankrupt  act  of  the  United 
States. 

The  answers  of  John  B.  Murray,  and  John  Innes  Clark, 
admitted  the  several  bills  of  assignment  and  appointment, 
and  most  of  the  facts  charged  in  the  bill,  but  denied  fraud  in 
any  of  the  transactions.  They  stated,  that  within  one  year 
from  the  date  of  the  last  deed,  certain  creditors  therein 
named,  and  the  trustees  themselves,  did  agree  and  assent  to 
the  terms  expressed.  That  the  four  first  deeds  were  deliver- 
ed to  the  defendant  Clark,  and  were,  afterwards,  mislaid  and 
lost.  That  Robert  Murray  acted  as  agent  for  the  trustees,  in 
several  matters  relating  to  the  trust.  That  the  property  as 
signed  was  greatly  deficient  in  paying  the  debts  covered  by 
the  assignments.  That  James  V.  Murray,  one  of  the  part- 
ners, claimed  the  funds  received  by  the  trustees,  and  had 
filed  his  bill  for  that  purpose.  The  trustees  stated  the 
amount  received,  and  submitted  to  account,  and  pay  the  bal- 
ince,  if  any,  &c. 

Clark  died  after  putting  in  his  answer,  and  the  suit  was  re- 
vived against  his  executors ;  and  in  August,  1809,  a  settle- 
ment took  place  between  the  plaintiffs  and  the  executors  of 
Clark,  with  the  assent  of  John  B.  Murray,  and  of  all  other 
jiarties  concerned,  and  a  rule  was  entered,  by  consent,  on 
the  2d  of  August,  1809,  stating  the  agreement,  and  that  the 
plaintiffs  had  agreed  to  receive  the  balance  of  the  trust  prop- 
erty due  from  the  estate  of  Clark,  after  deducting  all  mon- 
eys justly  due  to  him,  and  intended  to  be  secured  by  the  as- 
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1S17.      signmentSj  and  all  moneys  paid  by  him,  in  good  faith,  on  ac- 
v*^->^— «fc,/  count  of  the.  trust.     That  the  balance  was  to  be  paid  in  real 
RiGGs        property,  at  a  fair  valuation,  and  in  full  discharge  of  what 
MnKiJAT       Chrk  was  *hable  for,  without  waiting  for  a  final  decree  as  to 
I  *  569  1       *^®  Xmsi  property,  in  the  hands  of  the  defendant  John  B 
'  ■'       Murray,  or  as  to  the  rights  of  the  several  claimants   on  the 

trust  fund.  The  rule  further  specially  provided,  that  the 
plaintiffs  were  not  to  be  precluded  from  litigating  the.  validity 
of  the  assignments,  so  far  as  respects  all  objects  and  pur- 
poses, except  the  estate  of  Clarli ;  and  it  was  further  agreed 
that  the  defendant  John  B.  Murray  was  to  account  for  the 
trust  property  which  came  to  his  hands  ;  and  that  if  it  should 
be  determined,  that  the  deeds  were  valid,  as  to  all  or  any  of 
the  cestui  que  trusts^,  that  then,  after  applying  to  the  payment 
thereof,  the  balance,  if  any,  in  the  hands  of  John  B.  Murray, 
after  deducting  his  bona  fide  payments,  and  the  sums  due 
to  him,  and  to  the  house  of  Murray  &f  Mumford,  the  res- 
idue due  to  such  cestui  que  trusts  should  be  made  good  out 
of  the  funds  to  be  derived  from  the  executors  of  Clark. 

The  balance  due  from  the  executors  of  Clark,  under  the 
rule,  was  duly  ascertained,  and  reported  to  be  78,328  dol- 
lars and  55  cents  ;  and  it  was  discharged  by  a  payment  to 
the  plaintiffs  of  6,000  dollars  in  cash,  and  the  residue  in  lands, 
conveyed  to  the  assistant  register  of  the  Court,  subject  to  the 
orders  of  the  Court,  and  the  executors  were  consequently 
discharged. 

The  cause,  as  to  John  B.  Murray,  proceeded  to  issue  and 
pubhcation,  but  no  proof  was  taken  on  either  side. 

On  the  16th  of  October,  1812,  a  rule  was  entered,  by  con- 
sent, referring  it  to  the  master,  to.  take  an  account  of  the 
moneys  received  by  the  defendant  John  B.  Murray,  as 
trustee  aforesaid,  and  of  the  sums  paid  or  retained  by  him, 
and  which  ought  to  be  allowed  him,  in  pursuance  of  the 
deeds  of  trust,  and  the  particulars  of  such  receipts,  pay- 
ments and  allowances,  and  that  all  questions  be  reserved. 

The  master  reported,  on  the  1st  of  July,  1816,  that  he  had 
been  attended  by  both  parties,  and  that  the  defendant  John 
[*570]  B.Murray  had  received,  under  the  trust,  *81,836  dollars 
and  99  cents,  "  after  deducting  all  charges  and  commissions 
which  accrued  thereon  ;"  that  there  was  due  to  him,  and  to 
the  firm  of  Murray  ^  Mumford,  under  the  assignment,  after 
crediting  all  he  had  received  for  principal  and  interest,  on  the 
1st  of  September,  1814,  95,688  dollars  and  25  cents,  and 
which,  with  interest  to  the  date  of  the' report,  amounted  to 
102,548  dollars. 

The  plaintiffs  excepted  to  the  report,  on  the  ground  that 
the  defendants,  John  B.  Murray  and  Murray  &/■  Mumford, 
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did  not,  nor  did  either  of  them,  appear,  by  any  thing  m  evi-        1817. 
dence  before  the  master,  to  be  entitled  to  be  paid  out  of  the  ^.^.»-v-»w 
property  assigned,  &c.  Riios 

The  cause  came  on  to  be  heard  in  June  last,  on  the  final  Murray 
equity  reserved ;  at  the  same  time,  the  petition  of  the  de- 
fendant John  B.  Murray  was  read,  stating  his  rights  under 
the  assignment,  and  the  history  of  the  cause,  and  praying  for 
an  order  that  the  plaintiffs  pay  to  him  the  6,000  dollars  re- 
ceived by  them  from  the  executors  of  ClarJc,  and  that  the 
lands  conveyed  to  the  assistant  register  may  be  conveyed  to 
him,  or  sold,  and  the  proceeds  to  be  paid  to  him,  and  that 
such  sale  be  at  the  expense  of  the  plaintiffs,  if  they  wish  a 
sale,  and  the  funds  should  eventually  prove  deficient. 

Harison,  for  the  plaintiffs.  Jutu  I6th  ar4 

^  17lh. 

He  stated  the  following  points : 

1.  That  the  several  assignments  were  fraudulent  and  void, 
as  appeared  from  the  answer  of  the  defendant  John  B.  Mur- 
ray, and  upon  the  face  of  them. 

2.  That  the  money  received  under  the  assignments,  in  the 
hands  of  John  1.  Clark,  at  the  time  of  his  decease,  and  the 
amount  received  by  John  B.  Mwrray,  and  stated  to  have  been 
paid  over  to  Murray  &/■  Mumford  and  others,  belonged  to 
the  plaintiffs,  in  trust  for  all  the  creditors. 

The  badge  of  fraud  in  the.  assignment  of  1798,  was  the 
*clause  of  revocation  ;  and  though  fraud  be  denied  in  the  [  *  57 1  ^ 
answer,  and  there  be  no  proof  of  fraud  in  fact,  (for  which 
he  did  not  contend,)  yet  if  the  deeds,  from  the  face  of 
them,  and  from  the  circumstance  attending  them,  were, 
in  judgment  of  law,  fraudulent,  they  ought  not  to  be  per- 
mitted to  stand. 

That  if  the  assignments  were  made  in  contemplation  of 
bankruptcy,  they  were  fraudulent,  because  made  to  defeat 
an  act  which  passed  in  April,  1800,  and  which  the  grantors 
knew  was  to  be  in  operation  the  day  after  the  deed  of  the 
3]  st  May,  1800.     He  cited  15  Vesey,  449.    3  Johns.  Rep.  71 

JV.  Pendleton,  D.  B.  Ogden,  and  S.  Jones,  jun.,  contra. 

They  submitted  the  following  points  : 

1.  That  the  defendant  having  denied  the  allegations  of 
iraud,  and  no  proofs  being  taken  in  the  cause,  and  there 
having  been  a  reference,  by  consent,  to  ascertain  the  amount 
due  under  the  assignment  of  the  31st  of  May,  1800,  no  ques- 
tion can  exist  as  to  its  validity,  or  the  defendant's  rigiits  un- 
der it 
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1817.  ^-  That  the  defendant  is  entitled,  for  iViwrriri/ ^  Mumford^ 

v.-»— s.,^-«»_^  to  the  lands  conveyed  and  the  moneys  paid  to  the  plaintiffs 
RiGGs        by  the  executors  of  Clark. 
MuRKAY  3.  That  the  other  defendants  ought  to  be  dismissed  with 

their  costs,  having  been  discharged  under  the  bankrupt  act. 
They  contended  that  the  assignment  of  1 798  was  valid : 
that  preference  may  be  given  by  an  insolvent  debtor: 
that  the  bona  fide  debts  dxie  the  trustees,  more  than  ex- 
hausted the  property  assigned :  that  the  defendant  was  en- 
titled to  be  paid,  under  the  assignments,  his  private  and 
partnership  debts :  that  Robert  Murray  was  not  a  bankrupt 
until  June,  1801,  and  that  no'  deed  could  be  void  under  the 
bankrupt  act,  unless  it  was,  of  itself,  an  act  of  bankruptcy. 
1  Burr.  467. 
Sfpfemiersoth.       The  cause  stood  over  for  consideration  until  this  day. 

*  572  ]  *The  Chancellor.     The  material  question  in  the  case  is, 

whether  the  deed  of  assignment,  of  the  23d  of  March,  1798, 
was  not,  in  judgment  of  law,  fraudulent,  as  against  the  cred- 
itors at  large.  That  was  the  only  deed  that  assigned  the 
partnership  property  ;  the  subsequent  deeds,  between  the 
same  parties,  including  the  one  of  the  31st  of  May,  1800, 
were  merely  directions  to  the  trustees,  founded  upon  that 
original  deed  of  assignment.  If  that  deed  was  void,  the 
succeeding  deeds  must  share  its  fate,  as  they  were  incidental 
to,  and  dependent  upon  it.  They  were  all  connected  parts 
of  one  transaction. 

There  were  five  deeds  between  the  parties,  bearing  date 
successively,  on  the  23d  oi  March,  1798,  the  24th  of  March, 
1798,  the  21st  of  MarcA,  1799,  the  22d  o^  March,  1799,  and 
the  31st  of  May,  1800.  They  have  all  been  mislaid,  lost, 
or  destroyed,  except  thelast,  which  is  made  an  exhibit  in 
the  cause,  and  from  the  recitals  in  that  deed,  and  from  the 
answers  of  the  defendants  J.  I.  Clark  and  J.  B.  Murray, 
we  are  enabled  to  ascertain  the  contents  of  the  four  lost 
deeds. 

It  appears  that  by  the  deed  of  the  23d  of  March,  1798, 
Robert  Murray  fy  Co.  assigned  all  their  partnership  prop- 
erty in  the  United  States,  to  Clark  &/■  Murray,  in  trust.  The 
inducements  to  the  assignment  are  contained  in  the  recitals 
in  that  deed ;  by  them  it  appears  that  the  house  of  Robert 
Murray  Sf  Co.  had  become  insolvent,  and  that  Clark  if 
Murray,  and  others,  had  advanced  moneys  and  become 
bound  for  them  in  large  sums,  from  motives  of  friendship; 
that  in  consequence  thereof,  they  considered  themselves 
bound  in  honor  to  secure  these  creditors,  as  far  as  they  were 
able.  The  deed  further  recited,  that  Robert  Murray  ^  V^ 
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hnd,  before  that   time,  made  several  particular  assignments        1817. 
of  particular  subjects,  to  Clark  &f  Murray,  separately  and  v_^— s,^— >_• 
jointly,  for  particular  purposes,  and  for  their  indemnity,  &.c.        Eiggs 
The   deed   then   granted  and  assigned  the  subjects  previ-      iui,rray. 
ously  assigned,  and  the  excess  *thereof,  and  their  several       r  *  --jg  i 
books  of  account,  and  iegers,  and  certain  debts  and  property 
particularly  specified,  to  Clark  &f  Murray,  and  to  the  survi- 
vor, in  trust,  to  sell,  collect,  and  receive  the  property,  and 
to  apply  the  moneys  in  payment  and  satisfaction  of  the  debts 
and  balances  due  to  Clark  ^  Murray,  and  to  such  other 
creditors  as  the  grantors,  by  deed,  within  one  year,  should 
designate,  and  to  each  of  them,  at  such  times,  in  such  pro- 
'  portions,  and  upon  such  terms  and  conditions,  as  the  grant- 
ors, by  such  deed,  should  direct ;  and  in  default  of  such  di- 
rection and  appointmeftts,  in  trust  for  the  grantors.     The 
deed  also  reserved  a  power  to  the  grantors,  in  case  they  were 
dissatisfied  with   the  trustees,  to  appoint  others,  with  or  in 
stead  of  the  trustees  therein  appointed,  who  were  to  be  sub 
ject  to  the  same  trusts. 

This  assignment,  as  it  plainly  appears  from  the  instrument 
itself,  was  made  subject  to  the  future  direction  and  control 
of  the  assignors,  and  hable  to  be  revoked  and  annulled  at 
their  pleasure.  The  payment  of  the  debts  due  to  Clark  &/■ 
Murray,  as  well  as  to  the  other  creditors,  to  be  named  and 
specified,  was  equally  subject  to  the  power  of  future  control 
and  revocation.  The  payments  were  to  be  made  in  dis- 
charge of  the  debts  due  to  C.  &f  M.  and  to  such  other  credit- 
ors as  should  be  thereafter  specified,  and  then  the  subsequent 
words,  and,  to  each  of  them,  at  such  times,  in  such  •proportions, 
and  on  such  terms,  &c.,  are  to  be  applied,  reddendo  singula 
singulis,  equally  to  the  creditors  named,  and  thereafter  to  be 
nanoed.  This  is  the  natural  and  grammatical  construction  and 
meaning  of  the  sentence.  The  power  also  reserved,  to  change 
the  trustees,  shows,  that  tlie  grantors  intended  to  retain  to 
themselves  the  entire  control  of  the  deed  of  trust.  As  trus- 
tees, C.  &i-  M.  were  made  subject  to  removal ;  and  as  cred- 
itors, they  appear  to  have  been  placed  on  an  equal  footing 
with  other  creditors  coming  in  under  the  deed,  and  the  sub- 
stituted trustees  (if  any  had  been  named)  would  certainly  have 
considered  *them  as  not  entitled  to  any  preference,  and  [  *  57-1  \ 
would  have  dealt  with  them  as  they  dealt  with  the  other  cred- 
itors named,  subject  to  the  future  dispositions  and  directions  of 
the  grantors. 

The  subsequent  deeds  show,  conclusively,  the  sense  of  the 
parties  on  this  subject,  and  that  the  payment  of  the  debts  due 
to  Clark  if  Murray,  as  well  as  to  others,  was  to  depend  on 
the  future  direction  of  the  grantors. 

The  next  deed  was  dated  the  24th  oi  March,  1798,  or  the 
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1817.  day  following  the  original  deed  of  assignment.  It  recited 
y^p-^s^^-^^  that  deed,  and  the  trusts  of  it,  and  then,  by  virtue  of  the 
Rigg's  power  reserved,  it  directed  C/ar Ar  ^  iWurray  to' retain  and  pay 
MuRRAv.  ^^^  expenses  of  the  trust,  and,  also,  to  retain  and  pay  to  them' 
selves,  and  for  divers  other  purposes  therein  specified,  several 
sums  therein  mentioned,  reserving  still  the  power,  by  deed, 
at  any  time  before  a  complete  adjustment  of  the  trust,  with- 
in one  year  to  be  made,  to  alter,  revoke,  add  to,  or  vary,  the 
said  appointments. 

We  come  next  to  the  deed  of  the  21st  of  March,  1799. 
That  deed  revoked  and  annulled,  to  all  intents  and  purposes, 
the  appointments  and  trusts  of  the  deed  of  the  24th  oi 
March,  1798,  and  appointed  and  appropriated  the  property 
before  assigned,  to  the  payment  of  the  expenses  of  the,  trust, 
and  then  that  the  trustees  should  retain  and  pay  to  themselves, 
and  to  certain  other  persons  therein  mentioned,  such  sums,  and 
in  such  proportions,  as  the  grantors  should  at  any  time  there- 
after, by  deed,  direct  and  appoint. 

The  fourth  deed,  of  the  date  of  the  22d  of  March,  1799, 
contains  a  very  explicit  and  entire  control  over  the  whole 
assignment  of  1798,  and  as  well  of  the  payments  to  be  made 
to  the  trustees,  as  to  the  other  specified  creditors  It  re- 
cited the  original  assignment,  and  the  powers  therein  re- 
served, and  then  directed  the  trustees  to  retain  and  pay,  out 
of  the  proceeds  of  the  property  assigned,  the  expenses  of  the 
trust,  and  then  to  retain  and  pay  to  themselves,  and  to  divers 
\  *  57b  ]  other  creditors,  the  debts  owing  to  them,  and  to  *such  other 
creditors,  in  the  manner,  at  the  times,  in  the  proportions,  and 
upon  the  terms  and  conditions  therein  expressed.  By  this  deed 
the  grantors  also  reserved  to  theqjselves  full  power,  by  any 
other  deed,  at  any  time  before  a  complete  and  final  adjustment 
should  be  made,  the  said,  and  first  before  mentioned  instru- 
ments, (referring  to  the  first  deed  of  1798,)  to  alter,  and  re- 
voke all,  .or  any  part  of  the  said  directions  and  appointments^ 
and  to  add  to  and  make  any  further  and  other  directions  and 
appointments,  &c. 

We  come,  lastly,  to  the  deed  of  the  31st  of  May,  1800. 
That  deed  recited  the  substance  of  the  original  deed  of  as- 
signment, and  of  the  declaration  of  trust  of  the  22d  of  March, 
1799,  and  then  recited  that  the  grantors  were  desirous  to 
alter  the  directions  and  appointments  in  the  last  deed,  and 
to  make  others.  They  accordingly  direct  the'  trustees,  out 
of  the  property  originally  assigned,  to  pay  the  expenses  of  the 
trust,  then  to  pay,  not  exceeding  2,000  dollars  a  year,  to 
each  grantor  towards  his  support,  next  to  pay  certain  cred- 
itors in  England,  and,  fourthly,  to  retain  and  pay  the  debts 
due  to  themselves,  and  the  house  of  Murray  ^  Mumford,  as 
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therein    specified,    and    also    to   pay   certain    other    cred-        1817. 
itors,  &c. 

There  is  no  further  express  reservation  in  this  deed,  of  a 
power  of  revocation.  The  grantors  seem,  at  last,  to  have 
grown  weary  of  sporting  with  the  property  as  their  own.  It 
may  be  doubted,  however,  whether  the  power  of  revocation 
in  the  prior  deed  was  not  still  in  force.  It  was  to  continue 
until  a  complete  and  final  adjustment  of  the  accounts,  and 
whether  such  an  adjustment  took  place  before  the  act  of 
bankruptcy  committed,  does  not  appear  from  the  case.  This 
last  deed  proves,  beyond  contradiction,  that  the  assignment 
of  1798  was  as  much  under  the  control  of  the  grantors,  in 
respect  to  the  payment  of  the  debts  due  to  the  trustees,  as  in 
respect  to  the  payment  of  any  other  creditors.  The  deed 
was  made  between  Robert  Murray  8/-  Co.,  of  the  first  part, 
Clark  8f  Murray,  as  trustees,  *of  the  second  part,  and  the  [  *  576  J 
said  parties  of  the  second  part  as  creditors,  and  all  such  other 
creditors  who  should  become  parties  to  the  deed,  by  executing 
it,  or  otherwise  consent  to  its  conditions,  of  the  third  part.  It 
appears  that  Clark  ^  Murray  did,  as  creditors,  become  par- 
ties to  this  deed,  by  also  executing  it ;  for  it  was  made  upon 
this  express  condition,  that  the  parties  of  the  third  part 
should  accede  to  the  terms  of  the  deed,  by  becoming  par 
ties  to  it,  and  that  those  who  should  refuse  or  neglect  to  ac 
cept  of  the  conditions  annexed  to  the  deed,  respecting  the 
credits,  &c.  within  one  year,  should  be  forever  excluded 
from  the  benefit  of  its  provisions. 

This  last  deed  professed  to  be  nothing  more  than  a  decla- 
ration or  appointment  of  trusts,  created  by  the  first  deed 
of  1798,  and  founded  on  the  powers  reserved  in  that  and  the 
subsequent  deeds.  It  was  not,  of  itself,  any  assignment  or 
transfer  of  the  property.  It  referred  to  the  deed  of  1798, 
as  the  only  subsisting  title  or  assignment,  and  if  that  deed  be 
removed,  or  declared  void,  the  whole  superstructure  falls  to 
he  ground. 

It  may,  also,  be  assumed,  as  a  clear  and  undisputed  fact, 
that,  whether  these  deeds  be  viewed  separately,  or  taken 
(as  they  ought  to  be)  in  connection,  as  parts  of  one  whole, 
and  forming  one  entire  act,  they  were  made  subject  to  the 
future  disposition  and  power  of  the  grantors,  as  well  in  re- 
spect to  the-  debts  due  to  Clark  fy  Murray,  as  in  respect  to 
the  debts  of  the  other  creditors,  alluded  to  in  those  deeds. 
This  leads  us  to  the  consideration  of  the  important  question    .  Thong:h    as- 
-ising  out  of  this  case,  whether  such  an  assignment,  by  an  t^T^with    a 
insolvent  debtor  to  a  few  select  creditors,  with  such  a  power  power  of  revo 
of  revocation  attached  to  it,  can  be  deemed  valid  in  la:w.  goo^'iiTSInay 
The  necessary  inference  seems  to  be,  that  it  was  made  "  to  seuiements,  yci 
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1817.       delay,   hinder,   or  defraud   creditors."     Family  settlements 

s,,^~v.— ^_/  may  often  require  such  powers  of  revocation,  to  meet  the 

RiGGs        ever.-varying  interests  of  family  connections ;  but  it  is  diffi- 

MnuRAT.      ^^^^  *^°  perceive  a  proper  motive  *in  a  debtor  who  means 

I  ^  ^-y-y  -I       nothing  more  or  less  than  the  payment  of  a  debt,  to  reserve, 

„    .    in  the  very  instrument  of  assignment,  a  right  to  recall  the 

ocaiion,  reserv-  payment.     The  only  effect  of  such  an  assignment  is  to  mask 

ed  by  a  debtor,  jj^g  property.     If  tolerated,  it    would   become  an   inlet  to 

in    3.11     eissiffn-  r ,     r^        j  ^  ^' 

ment  of  his  fraud,  and  lead  to  all  imaginable  abuse.  Insolvent  debtors 
property  10  p^y  g^^^^  jjq  doubt,  permitted  to  give  preferences,  where  no  legal 
tors,  renders  clajms  exist,  and  to  pay  one  creditor  to  the  exclusion  of 
frLduient""and  ^.nothor ;  but  this  has  not  a  very  extensive  apphcatipn  in  the 
void  English  law,  for  it  is  controlled  by  the  operation  of  their 

bankrupt  system,  in  which  equality  is  equity,  and  preferences 
are  forbidden.     If  the  rule  was  not  thus  checked  in  practice, 
and  confined  to  cases  which  usually  do  not  relate  to  com- 
mercial dealing,  I  much  doubt  whether  it  would  have  been 
so  long  endured  in   the  English  administration  of  justice. 
The  rule  in  chancery,  when  property  is  placed  under  the 
jurisdiction  of  that  Court  for  distribution,  has  always  been 
In  equity,  the  different;  the  creditors  are   ip^id,  pari  passu,  m  ratable  pro- 
Son  L*^  equality"  portions,  and  the  same  rule  is  adopted  in  all  our  statute  dis- 
and    creditors  tributions  of  property  for  the  payment  of  debts.     "  It  is 
pZsuf"in  rati!  founded  on  this,"  says  Lord   Talbot,  "  that,  by  natural  jus- 
ble proportions,  tice  and  conscience,  all  debts  are  equal,  and  the  debtor  him- 
self is  equally  bound  to  satisfy  them  all." 

The  doctrine  of  equality  in  payment  prevails  also  in  the 
bankrupt  system  in  France,  {Code  de   Commerce,  art.  443. 
558.)  and  all  partial  assignments,  by  an  insolvent  debtor,  are 
considered  in,  that  country  as  fraudulent  and  void. 
Where  there       As  We  have  no  bankrupt  system,  the  right  of  the  insolvent 
law"°t!ie^princi-  ^'^  Select  One  creditor,  and  to  exclude  another,  is  applied  to 
pie  of  which  is  every  case,  and  the  consequences  of  such  partial  payments 
c?editors,Tin!  "re  extensively  felt,  and  deeply  deplored.     Creditors  out  of 
solvent  debtor  view,  and  who  reside  abroad,  or  at  a  distance,  are  usually  neg- 
Sto7''"  °an!  lected.     This  checks  confidence  in  dealing,  and  hurts  the 
other;  but  such  credit  and  charatcer  of  the  country.     These  partial  assign- 
Ervtewed  with  ments  are,  no  doubt,  founded,  in  certain  cases,  upon  meritori- 
[  *  578  1       ous  considerations  ;    yet  the  temptation  *leads  strongly  to 
jealousy,    and  abuse,  and  to  the  indulgence  of  improper  motives.      The 
ly°'o.mruedtso  ™aster  of  the   rolls,  in  Small  v.    Oudley,  (2  P-  Wms.  427.) 
as     to   guard  ai)d  the  lord  chancellor,  in   Cock  v.  Goodfellow,  (10  Mod. 
^d'fraud.''''"'^  489.)  admit  that  such  preferences,  by  a  sinking  debtor,  may, 
and,  in  certain  cases,  ot^ght  to  be  given,  and  are  called  for 
by  gratitude  and  benevolence  ;  yet,  at  the  same  time,  it  is  ac- 
knowledged that  the  power  may  be  abused,  and  be  rendered 
subservient  to  fraud.     Experience  shows,  that  preference  i 
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sometimes  given  to  the  very  creditor  who  is  the  least  entitled  to        1817. 
it,  because  he  lent  to  the  debtor  a  delusive  credit,  and  that,  -.^.^-^s^-^^ 
too,  no  doubt,  under  assurances,  of  a  well-grounded  confi-        Riggs 
dence  of  priority  of  payment,  and  perfect  indemnity,  in  case      j^.  ^• 
of  failure.     How  often  has  it  happened,  that  that  creditor  is 
secured,  who  was  the  means  of  decoying  others,  while  the 
real  business  creditor,  who  parted  with  his  property  on  liber- 
al terms,  and  in  manly  confidence,  is  made  the  victim.     Per- 
haps some  influential  creditor  is  placed  upon  the  privileged 
list  to  prevent  disturbance,  while  those  who  are  poor,  or  are 
minors,  or  are  absent,  or  want  the  means  or  the  spirit  to  en- 
gage in  litigation,  are  abandoned. 

.  The  grantors  mentioned,  in  their  deed  of  1798,  that  they 
were  bound  in  honor  to  secure  the  two  assignees ;  this 
would  seem  to  imply  that  they  were  not  equally  bound  in  The  law  rer 
honor  to  pay  all  their  just  debts.  The  notion  of  honorary  uSon  among 
debts,  in  contradistinction  to  the  other  debts,  founded  on  fair  "••-''litors,  or  of 
aiidadequateconsideration,  is  adangerous  distinction,  and  cal-  are  honorary  m 
culated  to  injure  or  mislead  the  moral  sense.  The  law  does  not  p'-i^feg^d^n  ^^ 

■"  ,  ...         ^  ,  ,  ,,  paid         before 

recognize  such  a  principle  or  honor,  and  we  have  no  rneans  Sihers. 
by  which  we  can  test  its  purity,  or  separate  it  from  arbitrary, 
selfish,  or  vindictive  motives  of  preference.     The  principle  is 
too  uncertain,  flexible,  and  capricious  in  the  application. 

I  do  not  question  the  legality,  however  I  may  doubt  the 
policy,  of  the  rule  which  sanctions  such  partialities.  It  has 
been  long  established,  and  the  authorities  to  this  point 
*were  referred  to  by  me,  in  the  case  of  Hendricks  v.  Frank-  [  *  579  ] 
lin.-f  I  mean,  however,  to  be  understood,  that  the  applica-  \Ante,p  283 
tion  of  the  rule  is  always  to  be  watched  with  jealousy,  and 
that  we  are  not  required,  by  any  reasons  of  expediency  or 
justice,  to  enlarge  the  rule  by  giving  it  a  new  and  dangerous 
facility.  We  ought  to  require  of  the  insolvent,  when  he  un- 
dertakes to  make  preferences,  by  assignments  in  favor  of  a 
cla^s  of  honorary  or  privileged  creditors,  that  he  should  do 
it  absolutely  and  definitively,  and  not  make  the  assignment 
to  depend  upon  his  future  will  and  pleasure.  Such  a  reser- 
vation gives  an, alarming  aspect  to  the  assignment,  and  be- 
trays some  forbidden  or  lurking  design.  I  have  no  difficulty, 
therefore,  in  considering  the  deed  in  question  as  colorable 
merely,  and  fraudulent  in  respect  to  the  general  creditors. 

That  such  powers  of  revocation  are  fatal  to  the  instrument, 
and  poison  it  throughout,  appears  to  have  been  well  establish- 
ed by  authority. 

The  statute  of  27  Elis:,  and  which  we  have  re-enacted, 
(Sess.  10.  ch.  44.  s.  5.)  declares  all  grants  of  land,  with 
power  of  revocation,  void,  against  subsequent  purchasers, 
for   a    valuable    consideration.     In    Tyrer    v.   Littleton,   (2 
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1817.       Brownl.  190.)   Winch,  J.,  said,  that  a  deed  with  powet  of 
v..^-s^->iL^  revocation,  was  apparent  fraud  by  the  statute,  and  the  Court 
RiGGs        might  take  notice  of  it  without  averment.     The  meaning  of 
Murray       ^^^^  opinion  was,  that  such  a  deed  is  fraudulent  in  law,  and 
that  tiiere  is  no  need  of  proof  of  fraud,  in  fact.     So  it  was 
said  in  Twine's  case  that  the  statute  had  put  voluntary  estates, 
with  power  of  revocation  as  to  purchasers,  on  the  same  footing 
with  conveyances  made  by  fraud.     Such  a  power  in  a  convey- 
ance is  recognized  by  that  statute,  as  a  clear  and  distinct 
mark  of  fraud ;  and  that,  and  the  other  statutes  of  fraud,' 
were  only  declaratory  of  the  known  principles  of  the  com- 
mon law. 

The  law  is  so  jealous  on  this  subject,  that  if  the  deed  ' 
contains  a  power  in  any  way  equivalent,  in  its  effects,  to  a 
[*580]  *power  of  revocation,  it  is  fatal.  Thus,  m  Lavander  v. 
Blackstone,  (2  Lev.  146.  3  Keb.  526.  pi.  11.)  it  was  held  by 
the  K.  B.  that  a  conveyance  by  an  insolvent  debtor,  in  trust 
to  pay  debts,  was  fraudulent,  because,  among  other  things, 
it  had  a  proviso,  enabling  the  grantor  to  make  leases  for  any 
term,  without  rent,  and  this  was  considered  as  putting  it  in 
his  power  to  defeat  the  whole  settlement,  for  though  the  coii- 
seiit  of  the  trustees  wm  necessary,  yet  they  were  trustees  of  his 
own  nomination.  So  exceedingly  strict  and  scrupulous  was 
the  K.  B.  on  this  point. 

But  the  case  which  comes  nearer  to  the  one  before  me, 
is  that  of  Tarbackv.  Marbury.  (2  Vern.  510.)  The  defend- 
,  ant  there  made  a  conveyance  of  his  estate  to  trustees,  to  the 
use  of  himself  for  life,  and  with  power  to  mortgage  the  same, 
the  remainder  to  the  trustees  to  sell  and  pay  his  debts.  The 
question  was,  whether  creditors  by  subsequent  judgment 
must  submit  to  c6me  in  under  this  deed  of  trust,  and  the 
lord  keeper  held  the  deed  fraudulent,  because,  the  defend- 
ant having  reserved  to  himself  a  power  to  mortgage  and 
charge  the  estate  with  sums  he  thought  fit,  he  might  have 
charged  it  to  the  full  value,  which  amounted,  in  effect,  to  a 
power  of  revocation,  which  rendered  it  fraudulent  against  the 
creditors. 

A  reservation  of  a  part  of  the  interest  to  himself,  as  in 
that  case,  and  in  the  one  of  Estwick  v.  Caillaud,  (5  Term, 
420.)  does  not  destroy  the  provision  in  respect  to  the  residue, 
though  if  the  part  unreserved  be  deficient,  the  creditors 
might,  perhaps,  apply  to  a  Court  of  equity  for  the  residue. 
But  if  the  power  enables  the  grantor  to  defeat  the  whole 
provision,  all  the  cases  concur  in  declaring  it  null  and  void. 

The  principle  established  in  these  cases  is  perfectly  appli- 
cable to  the  deeds  before  us.     The  only  difference,  if  any, 
is,  that  the  mischiefs  and  frauds  to  which  the  power  of  revo 
[  *  581  ]       cation  may  be  made  subservient,  render   the   rule  *mor<» 
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valuable,  and  more  indispensable,  in  the  disposition  of  per-        1817. 
tonal  estate.  N_^-^,-«ifc, 

The  assignment  of  property,  in  discharge  of  a  debt,  is  a  Riggs 
very  simple  transaction ;  yet  the  one  in  this  case  was  won-  murrat 
derfully  complex.  There  were  five  deeds,  all  relating  to  one 
subject,  and  annulling  each  other  in  rapid  succession. 
Nothing  is  pretended  to  have  been  done,  between  March, 
1798,  and  May,  1800,  that  was  stable  or  definitive.  The 
case  is  destitute  of  that  simplicity  which  attends  fair  and 
ordinary  dealings.  To  sanction  such  transactions  in  a  debtor, 
who  was  at  the  time  avowedly  insolvent,  and  professing  to 
make  partial  dispositions  of  his  property,  would  be  danger- 
ous, and  is  inadmissible  upon  principles  of  policy  as  well  as 
of  law  and  justice.  The  last  deed  was  poisoned  by  its  con- 
nection with  those  that  preceded  it,  and  by  the  ahment  which 
it  drew  from  them.  ^ 

Even  if  the  deed  of  the  31st  oi  May,  1800,  was  to  be  con- 
sidered independently  of  those  which  preceded  it,  it  was  so 
clogged  with  conditions  and  provisions  in  favor  of  the 
grantors,  as  to  be  unfit  to  be  sanctioned  as  a  valid  partial 
assignment. 

It  was  made  to  depend,  in  the  first  place,  upon  the  agree- 
ment of  the  grantees,  and  of  the  other  specified  creditors, 
within  the  space  of  twelve  months,  to  all  its  conditions. 
One  of  the  earliest  provisions  in  the  deed,  and  which  had 
preference  to  all  others,  except  the  one  relating  to  the  ex- 
penses of  the  trust,  was  to  allow  to  each  of  the  insolvent 
grantors  a  sum  not  exceeding  2,000  dollars  a  year,  for  their 
support  and  maintenance,  from  March,  1798,  "until  they 
should  be  completely  released  and  discharged  from  all  their 
debts,  or  until  twelve  months  after  they  should  have  secured 
such  release  and  discharge  by  law."  Another  condition  was, 
that  the  specified  creditors  were  to  give  "  security  to  use  all 
means  in  their  power  to  render  the  property,  lodged  in  trust 
with  them,  productive,  &c."  It  was,  finally,  added,  that 
"  if  any  of  the  persons  intended  to  *be  parties  of  the  third  ■  [  *  5S2 
part,"  (and  which  of  course  included  the  grantees,  ClarTi  if 
Murray,)  "  should,  at  any  time,  knowingly  and  wilfully  em- 
barrass, or  attempt  to  injure  the  objects .  therein  contained, 
such  party  should  be  forever  excluded  from  a  share  or  parti- 
cipation therein." 

If  an  insolvent  debtor  may  make  sweeping  dispositions  of 
his  property,  to  select  and  favorite  creditors,  yet  loaded  with 
such  durable  and  beneficial  provisions  for  the  debtor  himself, 
and  encumbered  with  such  onerous  and  arbitrary  conditions 
and  penalties,  it  would  be  impossible  for  Courts  of  justice  to 
uphold  credit,  or  to  exact  the  punctual  performance  of  con- 
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1817.      tracts,     It  will  not,  therefore,  be  in  my  power  to  give  tc  th« 
v-<»-s,,<-«*»^  defendant  John  B.  Murray,  any  aid  under  the  assignment ; 
RiGGs       and  his  petition,  for  the  property  received  by  the  plaintiffs  from 
Murray.      ^^^  executors  of  Clark,  must,  of  course,  be  denied. 

The  next  question  is,  whether  I  ought  not  go  further,  am 
der"  an^a^sig"!  Hiako  the  defendant  account  for  the  property  he  has  received 
mcni  fraudulent  under  the  assignment,  and  place  that  a\so  in  the  hands  of 
Though  a  cre*t-  the  plaintiffs,  for  general  and  equal  distribution.     I  do  not 
or  will  be  or-  see  any  principle  that  will  justify  me  in  denying  to  the  plain 
count  for  all  u«  ^'^^  ^he  full  objcct  and  entire  equity  of  their  bill.     The  de- 
property     re-  fendant  ought  not  to  be  permitted  to  avail  himself  of  any 
Sf"assi»-nmenT  advantage  over   the   other  creditors   under   an  assignment 
with    inieresi,  fraudulent  on  its  face,  and  to  which  he,  no  doubt,  lent  his 
commissKins  '^  Voluntary  sanction  from  the  beginning.     If  the  assignment 
and  costs,  and  was  void;  as  against  the  general  creditors,  the  title  of  the  de- 
pass^Vhi^tbe  fendant  to  the  property  which  he  received  under  it  fails, 
other  creditors.  He  Came  by  it  wrongfuUy,  and  to  permit  him  to  hold  it,  by 
pTopo'rtion^  *  of  Setting  off  his  own  debt  against  it,  would  be  giving  effect  to 
the  debtor's  es   a  transfer  Condemned  in  law.     It  cannot  be  done  without  a 
sacrifice  of  the  principle.-    The  doctrine  of  set-offs  is  founded 
in  natural  justice,  and  never  was  appjied  to  a  case  where 
the  party  came  by  property  wrongfully.     He  can  no  more 
be  allowed  his  set-off  against  property  acquired  by  a  fraud- 
[  *  583  ]       ulent  deed,  than  if  he  had  acquired  *it  tortiously ;  and  though 
the  grantor  himself  might  be  estopped    from  recalling  the 
property,  yet  his  assignees  under  the  bankrupt  act  represent 
the  creditors  at  large,  and  are  not  so  concluded.     If  the  de- 
fendant is  entitled  to  be  paid  under  the  assignment,  the  other 
creditors  who  were  specially  named  in  it,  have,  at  least,  equal, 
if  not  superior  pretensions,  and  we  should  thus  confound  all 
distinction   between  one    kind  of  assignment  and  another, 
and  render  the  conclusions  of  law  vain  and  nugatory.     I 
cannot  perceive    any  other   alternative,  but   either  to  give 
complete  effect  to  the  assignment  as  a  fair  and  valid  instru- 
ment, free  from  any  noxious  quality,  or  to  make  the  defend- 
ant account  for  the  property  he   received    under  it.     The 
latter  is  the  proper  conclusion.     It  gives  triumph  to  principle, 
and  becomes,  as  a  precedent,  beneficial  hereafter. 

The  great  amount  of  the  property  in  question,  is  a  cir- 
cumstance r  have  felt,  and  it  has  awakened  much  anxiety 
in  the  consideration  of  the  case.  But,  it  must  not,  and  can- 
not, affect  the  operation  of  established  principles.  Having 
satisfied  myself  that  it  is  legal  and  just,  it  then  becomes  a 
duty  to  make  the  defendant  account  for  the  property  he  re- 
ceived under  the  assignment.  He  will  still  stand  on  an 
equal  footing  with  the  general  creditors,  and  be  paid  in  a 
ratio,  to  the  amount  of  his  debt.  He  may  lose  part  of  his 
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demiind  by  this  means,  but  he  will  be  placed  upon  an  equal-        1817. 
ity  with  other  creditors,  whose  demands  are  equally  just,  and  ^^,^— s.,-«»^ 
equally  necessary  to  them,  and  who  must  lose  in  the  same       Riggs 

proportion.  ^^    .  u       u    •  M'^^««'^^ 

It  13  scarcely  necessary  for  me  to  add,  (though  it  was 
made  a  point  on  the  part  of  the  defendant,)  that  there  is 
nothing  in  the  proceedings  which  excludes  the  plaintiffs  from 
the  full  assertion  of  their  rights.  The  settlement  with  the 
executors  of  Clark,  (and  with  which  this  Court  had  no  con- 
cern,) was  made  under  an  express  reservation,  acceded  to 
on  the  part  of  the  defendant  John  B.  Murray,  of  the  right  to 
litigate  with  him  the  validity  of  the  assignment ;  *and  in  the  [  *  534 
rule,  referring,  as  a  provisional  measure,  the  accounts  of  the 
defendant  to  a  master,  all  questions  were  reserved.  This  is 
the  first  tim6  that  the  validity  of  that  assignment,  and  of  the 
deeds  dependent  upon  it  as  incidents,  has  been  submitted 
to  the  consideration  of  the  Court. 

I  shall,  accordingly,  decree,  that  the  defendant  John  B. 
Murray  account  to  the  plaintiffs,  for  the  81,836  dollars  and 
97  cents,  which,  it  appears  by  the  master's  report,  was  the 
net  sum,  after  deducting  charges  and  commissions,  which  he 
had  received  under  the  assignment ;  and  he  must  account 
for  that  sum,  with  interest  from  the  date  of  the  report,  and 
with  costs  of  suit.  The  bill,  as  to  the  other  defendants,  is 
dismissed  without  costs. 

Decree  accordingly. 
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GlLLESFIX 

MooH       *GiLLESPiE,  and  Elizabeth  his  wife,  against  Moon 

Equity  I'elieves  against  a  mistake,  as  well  as  against  fraud,  in  a  deed  ol 
contract  in  writing.;  and  parol  evidence  is  admissible  to  prove  the  rois« 
take,  though  it  is  denied  in  the  answer;  and  this,  either  where  the 
plaintiff  seeks  relief,  affirmatively,  on  the  ground  of  the  mistake,  or 
where  the  defendant  sets  it  up  as  a  defence,  or  to  rebut  an  equitj'. 

As  whei'e  a  trustee  for  an  infant,  in  1799,  agreed  to  sell  200  acres  of  land, 
(part  of  a  lot,  containing  250  acres,)  and  executed  a  deed  to  the  pur- 
chaser, (a  tenant  on  the  lot,)  which  described  the  premises  by  metes 
and  bounds,  "containing  200  acres,  more  or  less ;"  and  the  bounds  in- 
cluded the  whole  lot,  or  250  acres ;  and  the  trustee  died  in  1814,  with 
out  taking  any  measures  to  have  the  mistake  corrected,  though  she  ex 
pressed  her  intention  to  do  so,  in  1806 ;  and  the  cestui  que  trust,  imme- 
diately after  her  death,  filed  a  bill  for  relief  against  the  mistake ;  the 
vendee  was  decreed  to  re-convey  to  the  plaintiff  the  50  acres,  without 
any  allowance  for  valuable  improvements  made  thereon  ;  they  being 
made  after  he  knew  of  the  mistake,  and  had  declared  his  intention  to 
take  advantage  of  it. 

The  evidence  to  show  a  mistake  in  a  written  instrument  must  be  clear 
and  strong,  so  as  to  establish  the  mistake  to  the  entire  satisfaction  of 
the  Court. 

And,  it  seems,  that  parol  evidence  of  confessions  or  declarations  of  the 
defendant,  as  to  the  mistake,  made  13  years  before,  if  uncorroborated 
by  other  facts  or  circumstances,  will  not  be  sufficient. 

Sqxen^rsoih.  GEORGE  BREWERTON and  others,  on  the  1st  of 
June,  1799,  by  deed,  released  and  conveyed  to  Elizabeth 
Mann,  (widow,)  in  fee,  "attract  of  land  in  the  provincial 
patent,  in  the  county  of  Washington,  known  by  lot  No.  57, 
and  bounded  east  by  lot  No.  56,  west  by  lot  No.  58,  north 
by  lot  No.  54,  and  south  by  lot  No.  64,  containing  tivo  hun- 
dred and  fifty  acres,  be  the  same  more  or  less,"  in  trust,  to 
apply  the  rents  and  profits  thereof,  to  the  use,  and  for 
the  support,  &c.  of  Elizabeth  De  Haert,  (plaintiff,)  until 
she  arrived  at  the  age  of  21  years,  or  married,  and  then  to  the 
use  of  the  said  Elizabeth,  in  fee;  and  in  case  the  premises 
should  not  yield  a  sufficient  maintenance  for  her,  then  in 
trust  to  sell  the  same,  and  vest  the  moneys  in  real  estate, 
the  interest  thereof  to  be  applied  as  aforesaid.  The  bill 
stated,  that  at  the  time  of  the  execution  of  this  deed,  fifty 
586  ]  acres  of  the  north-east  corner  of  the  *lot,  in  a  square  form 
were  under  a  lease  to  Jonathan  Cable  and  Benjamin  Atwell 
for  the  term  of  nine  years  from  the  9th  of  November,  1791, 
at  the  annual  rent  of  fifteen  dollars,  which  leasis  contained  a 
covenant  of  renewal,  and  if  the  premi=*!s  were  sold,  that  the 
lessees  should  have  the  right  of  preemption ;  and  if  the  lease 
Was  uot  renewed,  nor  the  premises  sold,  the  improvements 
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made  by  the  lessees  were  to  be  appraised  and  paid  for  by  the  1817. 
lessor.  That,  on  the  18th  of  ApriL,  1791,  Aiwell  released  ^^.^^^^y-—,^ 
his  interest  to  Cable,  who  erected  valuable  buildings,  and  Gillespie- 
made  other  improvements  on  the  premises;  and,  on  the  ex-  moon. 
piration  of  the  release,  continued  in  possession,  as  tenant, 
from  year  to  year,  until  some  definitive  arrangement  should  be 
made.  That  at  the  time  of  the  execution  of  the  above  deed, 
the  defendant  occupied  the  200  acres,  under  a  lease;  and 
Mrs.  Mann,  afterwards,  contracted  to  sell  and  convey  the 
same  to  him;  and,  on  the  9th  oi  June,  1804,  she  executed  a 
deed  to  the  defendant  for  the  land,  describing  it  by  metes 
and  bounds,  and  as  containing  200  acres  of  land,  more  or  less. 
That  the  description  and  bounds  in  the  deed  to  the  defend- 
ant were  copied  literally  from  the  description  in  the  former 
deed,  except  as  to  the  number  of  acres,  and  through  mistake 
or  fraud,  was  made  to  comprise  within  the  bounds  the  whole 
250  acres  conveyed  to  Mrs.  Mann,  and  including  the  50 
acres  leased  to  Cable,  and  which  were  not  intended  to  be 
included.  That  Mrs.  Mann  was  ignorant  of  business,  and 
the  deed  to  the  defendant  was  prepared  under  his  direction. 
That  when  the  defendant  made  the  contract  for  the  purchase 
of  the  200  acres,  he  wanted  to  purchase  the  whole,  including 
the  50  acres,  on  account  of  a  mill-seat  and  mill  thereon,  and 
offered  250  dollars  in  addition  to  the  700  dollars  to  be  paid 
for  the  200  acres ;  but  Mrs.  Mann  refused  to  sell  that  part, 
saying  it  was  under  a  lease  to  Cable,  with  covenants  of  re- 
newal and  preemption.  That  the  defendant  had  entered 
into  possession  of  the  50  acres,  claiming  the  whole  250  acres 
under  *his  deed,  which  he  refuses  to  rectify.  Mrs.  Mann  [  *  587 
died  in  September,  1814. 

The  plaintiffs  prayed  for  an  injunction  against  the  de- 
fendant, to  prevent  waste  on  the  50  acres ;  and  that  he 
might  be  decreed  to  re-convey  the  50  acres  to  the  plaintiffs, 
and  deliver  up  the  possession,  and  account  for  the  rents  and 
profits,  &c. 

The  defendant,  in  his  answer,  denied  that  he  had  a  lease 
of  200  acres  of  t!ie  lot,  when  he  purchased ;  but  said  that  he 
occupied  100  acres,  for  which  he  paid  rent  to  the  heirs  of 
Brewerton  and  to  Mrs.  Mann,  but  had  no  written  leasie. 
He  stated  that  the  residue  of  the  lot,  when  he  purchased  it, 
was  occupied  by  several  other  tenants,  one  of  whom  was 
Cable,  whose  lease,  he  did  not  believe,  contained  more  than 
15  acres ;  that  in  June,  1804,  he  applied  to  Mrs.  M.  to  pur- 
chase the  100  acres,  at  three  dollars  per  acre,  but 'she  re- 
fused to  sell  less  than  the  whole  let ;  that  being  urged  by 
her,  he  offered  to  buy  the  whole  for  750  dollars,  she  giving 
him  a  bond  of  indemnity  against  the  improvements  of  the 
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1817.       tenants,  which  she  refused.     That  afterwards,  at  her  requ(;&i, 

v_rf»-N/^^_/  he  called  to  see  her,  and  she  offered  to  sell  the  lot  for  700 

Gillespie     dollars,  to  be  secured  by  bond  and  mortgage,  and  the  de- 

jjoo^  fendant  to  pay  the  rents  in  arrear,  being  about  50  dollars, 
which  offer,  she  said,  she  was  induced  to  make  by  the  advice, 
of  D.  D.  Tompkins,  Esq.  as  received  from  John  W.  Gibson. 
her  attorney.  That  on  the  9th  of  June,  the  defendant  ac- 
cepted the  proposal  of  Mrs.  M.,  and  he  paid  her  the  arrears 
of  rent,  including  six  dollars  for  Cable,  and  took  a  receipt, 
dated  June  9,  1804,  "in  full,  for  the  rent  of  the  lot  57,  oc 
cupied  by  J.  M.,"  the  defendant.  That  the  deed  and  the 
bond  and  mortgage  were  to  be  drawn,  and  ready  for  delivery, 
on  the  1st  of  July.  He  denied  that  the  deed  was  drawh 
under  his  direction,  and  alleged  that  it  was  drawn  by  Gibson, 
the  attorney  for  Mrs.  M.,  who  copied  the  description  from 
the  deed  to  her,  and  by  her  direction,  and  that  she  took  the 
[  *  588  ]  advice  of  G.  ^  J.  *Srewerton,  as  to  her  power  to  'give  a 
deed  for  the  lot  with  warranty.  He  admitted  the  contract 
as  stated  in  the  bill,  but  said  it  vvas  intended  to  be  for  the 
whole  lot ;  but  as  neither  party  knew  the  quantity  of  acres 
the  lot  contained,  it  was  agreed  that  it  should  be  described 
as  containing  200  acres,  more  or  less ;  but  that  .the  deed 
should  be  for  the  whole  lot,  whether  more  or  less.  That 
the  deed  was  acknowledged  by  Mrs.  M.  the  29th  of  June, 
but  was  not  sent  to  the  defendant,  until  the  autumn  of  1804. 
That  the  premises  were  described  as  "  a  tract  of  land  in 
the  provincial  patent,  in  the  county  of  fV.,  known  and  dis- 
tinguished by  lot  No.  57,  bounded,  &c.,  (as  in  the  deed  to 
Mrs.  M.)  containing  200  acres,  more  or  less."  That  on  re- 
ceiving the  deed,  possession  of  the  whole  was  delivered  to 
him  by  the  tenants,  to  each  of  whom  he  offered  a  deed,  on 
their  paying  the  rent  in  arrear,  and  a  proportionable  part 
of  the  purchase  money  ;  that  he  offered  a  deed  on  the  same 
terms  to  Cable,  who  refused  the  offer,  and  voluntarily  sur- 
rendered to  the  defendant  the  part  of  the  lot  in  his  posses- 
sion. That  the  defendant  continued  in  peaceable  posses- 
sion of  the  lot,  until  the  death  of  Mrs.  Mann  and  of  James 
BreweTton,  by  whom  he  could  have  proved  the  agreement 
as  above  stated.  That  the  defendant  has  made  improve- 
ments on  that  part  of  the  lot  which  was  leased  to  Cable,  ic 
the  amount  of  four  thousand  dollars,  and  that  no  rent  had 
been  demanded  of,  or  paid  by  the  defendant.  The  defend- 
ant denied  that  he  offered  Mrs.  M.,  for  the  50  acres,  an  ad- 
ditional sum  of  250  dollars,  or  any  other  sum,  except  as  above 
stated ;  and  he  deriied  all  fraud  or  mistake  in  regard  to  the 
deed,  and  averred,  that  the  whole  lot  was  intended  to  be 
conveyed  to  him  by  Mrs.  M. 
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•  The  cause  being  put  at  issue,  ten  witnesses  were  examined        1817. 
on  the  part  of  the  plaintiffs,  and  five  on  the  part  of  the  de-  .^,^-^,-«w^ 
fendant;  as  the  substance  of  their  testimony  is  stated  in  the     Gillespie 
opinion  delivered  by  the  Court  *it  is  unnecessary  to  detail        jj^^^^ 
it  at  large.     The  material  allegations  in  the  bill  appeared  to       r  ^  ron  i 
be  proved.  '- 

B.  Robinson,  for  the  plaintiffs,  having  read,  the  original  June  26ih. 
contract  and  deed  from  Mrs.  M.  to  the  defendant,  was  about 
to  read  the  depositions  taken  in  the  cause,  when  Riggs,  for 
the  defendant,  objected  that  parol  evidence  was  not  admis- 
sible to  show  the  mistake,  especially,  against  the  answer  of 
the  defendant.  But  the  chancellor  permitted  the  proofs  to 
be  read. 

Robinson  contended,,  that  the  parol  evidence  showed  the 
mistake,  and  the  subsequent  knowledge  of  it  by  the  defend- 
ant, in  the  clearest  and  most  satisfactory  manner.  That  the 
variation  between  the  agreement  and  the  deed  was,  of  itself, 
sufficient  to  let  in  the  parol  proof;  and  that  a  mistake  in  a 
deed  could  be  proved  only  by  parol.  (Mitford's  PI.  116. 
1  Vesey,  317.  457.  2  Vesey,  316.  3  Aik.  31.  6  Term 
Rep.  631.     6  Vesey f  328.) 

Riggs  and  Mitchell,  contra,  insisted,  that  according  to  the 
answer,  and  the  documents  exhibited  in  the  cause,  there 
was  no  mistake  in  the  deed.  This  was  an  attempt  to  alter 
a  deed  in  its  most  essential  part,  by  parol  evidence.  The 
description  of  the  premises  was  clear  and  palpable,  and  could 
not  be  mistaken.  Both  in  the  contract  and  the  deed  they 
are  mentioned  as  a  tract  of  land,  known  by  lot  No.  57, 
bounded,  &c.  There  were  two  bonds  and  a  mortgage  given 
for  the  consideration,  containing  the  same  description,  which 
was  thus  twice  written  over,  and  read  by  Mrs.  M.  The 
deed  was  not  acknowledged  until  20  days  afterwards ;  yet 
there  was  no  suggestion  of  a  mistake,  at  that  time,  nor  when 
the  deed  was  sent  to  the  defendant,  nor  for  years  after.  No 
step  was  taken  by  her  for  relief  during  all  this  period.  She 
looked  on,  in  silence,  when  she  knew  that  the  defendant 
was  in  possession  of  the  whole  lot,  and  was  improving  the 
50  acres  as  his  own  property.  This  *amounted  to  an  ac-  [  *  590 
quiescence.  Such  gross  negligence  on  the  part  of  Mrs.  M. 
would  have  been  sufficient  to  stop  any  application  for  relief, 
on  her  part;  and  it  is  now,  after  this  long  silence  and  ac 
quiescence,  this  want  of  diligence,  and  such  gross  negligence, 
that  the  plaintiffs  seek  relief. 

Again ;  parol  evidence  ought  not  to  oe  received  against 
the  answer  of  the  defendant,  who  is  the  only  person  alive 
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1817.  who  was  present  and  knowing  to  what  was  intended  by.tno 
parties,  at  the  time.  In  Jackson,  ex  deml  Burr,  v.  Shearman, 
(6  Johns.  Rep.  19.)  the  Supreme  Court  held,  that  the  ac 
knowledgment  vf  a  party,  as  to  title  to  real  property,  is  a 
dangerous  species  of  evidence,  and  though  admissible  to 
support  a  tenancy,  or  to  satisfy  doubts  as  to  the  nature  and 
character  of  a  possession,  yet  to  admit  it  as  evidence  of  title, 
would  counteract  the  beneficial  purposes  of  the  statute  of 
frauds.  Courts  have,  in  various  instances,  adhered,  with  the 
utmost  strictness,  to  the  rule,  excluding  parol  evidence  to 
alter  or  vary  a  written  instrument,  on  account  of  the  very 
dangerous  consequences  of  such  evidence;  (2Vesey,  195. 
6  Vesey,  333.  Dickens,  295.  1  Bro.  Ch.  Cas.  92.  338. 
1  Black.  Rep.  1202.  1  Johns.  Ch.  Rep.  598,  599  12 
Johns.  Rep.  427.)  and  admitting  it  only  to  rebut  an  equity, 
where  the  plaintiff  seeks  relief  resting  in  the  discretion  of 
the  Court,  or  a  part  performance  of  an  agreement,  or  alleges 
fraud.  There  is  no  case  to  be  found,  where  parol  evidence 
has  been  received  to  enforce  an  equity.  The  rules  of  evi- 
dence on  this  subject  are  the  same  in  law  and  equity.  The 
principles  of  policy  are  the  same  in  both  Courts.  (1  Johns. 
Ch.  Rep.  343.  429,  430.  Sugd.  L.  of  V.  90.  100.  4  Bro. 
515.  6  Vesey,  328.  3  Atk.  98.  387.  Phillips's  L.  of  Ev. 
454.)  There  is  no  adjudged  case  allowing  a  plaintiff  to  give 
parol  evidence  to  vary  the  terms  of  a  written  instrument,  on 
the  ground  of  mistake  or  surprise.  There  are,  it  is  true, 
some  dicta  of  Lord  Hardwicke  and  Lord  Thurlow,  which 
seem  to  countenance  the  admission  of  such  evidence,  but 
[  *591  ]  *they  have  not  been  regdrd.ed  as  authority.  "  It  must  never 
be  forgot,"  says  Lord  Eldon,  (G  Vesey,  jun.  334.  339.)  in 
remarking  on  these  dicta,  "  to  what  extent  the  defendant, 
one  of  the  parties,  admits  or  denies  the  intention ;"  and  iij 
the  same  case,  (the  Marquis  Toumsend  v.  Stangroom,")  he 
observed,  that  upon  the  evidence,  without  the  answer,  he 
might  not  have  had  so  much  doubt  whether  he  ought  not 
to  rectify  the  agreement  upon  which  S.  relied,  as  to  take  time 
to  consider  whether  the  bill  should  be  dismissed  ;  but  taking 
the  evidence,  in  reference  to  the  answer,  which  denied  the 
agreement,  the  bill  was  dismissed.  Though  Lord  Thurlow, 
in  Irnham  v.  Child  (1  Bro.  C.  C.  92.)  said,  that  "  if  the  mis- 
take was  admitted,  it  would  not  overturn  the  rule  of  equity, 
by  varying  the  deed,  but  it  would  be  an  equity  dehors  the 
deed ;  yet  he  adds,  that  it  should  be  proved  as  much  to  the 
satisfaction  of  the  Court  as  if  it  'were  admitted ;  and  the 
difficulty  of  this  is  so  great,  that  there  is  no  instance  of  its  pre- 
vailing against  a  party  insisting  that  there  was  no  mistake.' 
Now,  what  IS  the  evidence  in  this  case,  which  is  to  sati  < 
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the  Court  as  much  as  if  the  mistake  was  admitted?     The        1817. 
whole  of  it  consists  in  the  testimony  of  witnesses  to  farol  -~^,t>^^^-~,^^ 
declarations  and  confessions  of  the  defendant,  made  13  years     gu.i.kspie 
before.     (Here   the  counsel  went  into  examination  of  the        moon. 
evidence.)     This  Court,  in  Marks  v.  Pell,  (1   Johns.    Ck. 
Rep.  594.  598.)  considered  evidence  of  the  mere  naked  con- 
fessions of  the  party,  uncorroborated  by  other  evidence,  as  in- 
salBcient  to  support  the  charge,  that  the  deed  was  intended 
as  a  mortgage;  and  in  that  case,  even,  the  bill  charged  that 
the  defendant's  testator  fraudulently  destroyed  the  certificate 
of  the  defeasance.     Most  of  the  cases  where  parol  evidence 
has  been  given  to  show  mistake,  will  be  found,  alsp,  to  be 
cases  of  fraud.     In  this  case,  as  in  that  of  Marks  v.  Pell, 
there  are  no  facts  or  acts  of  the  party  corroborating   the 
declarations  or  confessions  proved. 

But  admitting  the  parol  evidence,  the  plaintiiTs  certainly 
*came  too  late,  after   so  many  years  had   elapsed,  during       [  *  592  , 
which  they  have  not  questioned -the  correctness  of  the  deed, 
nor  sought  relief  against  the  alleged  mistake. 

If,  however,  the  Court  should  think  the  plaintiffs  entitled 
to  relief,  they  ought  to  compensate  the  defendant  for  his 
improvements 

Harison,  in  reply,  relied  on  the  case  of  Townsend  v.  Stan 
groom,  in  which  Lord  Eldon,  after  examining  all  the  cases 
with  his  usual  caution,  admitted  the  parol  evidence.  He 
did  not,  he  said,  rely  on  the  obiter  dicta  of  Lord  Hardwicke 
and  Lord  Thurlow ;  for  they  expressed  a  deliberate  opinion, 
after  looking  into  the  cases,  that  relief  might  be  had  against 
a  deed  or  instrument,  founded  in  mistake ;  that  such  mistake 
could  be  shown  by  parol,  and  that  the  admission  of  such 
evidence  was  not  contradicting  the  instrument. 

The  defendant's  answer  is  contradictory,  and  is  proved, 
even  by  his  own  witnesses,  not  to  be  true,  in  some  particu- 
lars; and  the  maidmfalsus  in  uno,falsus  in  omnibus,  may  be 
applied  to  it.  All  the  parties  here,  from  the  outset  of  the 
transaction,  knew  that  the  lot  contained  250  acres.  It  was 
the  duty  of  Mrs.  M.,  as  a  trustee,  to  sell  in  parcels.  She 
was  not  obliged  to  sell  the  whole  lot  at  once.  The  contract 
shows  most  clearly  that  it  was  her  intention  to  sell  the  200 
icres  only.  It  is  not  pretended,  that  mere  uncorroborated 
confessions  are  sufficient.  But  there  are,  in  this  case,  many 
facts  and  circumstances,  which  go  to  confirm  the  evidence, 
as  to  those  confessions.  The  only  question  is,  whether  the 
Court  is  satisfied,  from  all  that  appears,  that  there  was  a 
mistake.  . 

If  there  was  a  mistake,  the  defendant  knew  that  he  was 
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igi7.  not  entitled  to  the  50  acres,  and  made  his  improvements, 

v,,,^-^^— ,^_^  conscious  of  wrong.     He  has  no  equitable  claim  to  be  paid 

GiLLEsriE  for  them, 

jj^^jj  The  cause  stood  over  for  decision,  until  this  day. 

[  *  593  J  *The  Chancellor.     The  bill  is  brought  to  rectify  a  mis 

take  in  the  conveyance  to  the  defendant,  which,  by  an  error 
in  the  description  of  the  land,  conveyed  the  whole  lot,  or 
250  acres,  instead  of  200  acres,  parcel  of  the  same.  The 
mistake  is  positively  denied  in  the  answer  ;  and  it  is  objected, 
that  parol  proof  of  the  mistake  is  inadmissible,  in  opposition 
to  the  plain  language  of  the  deed,  and  especially,  in  opposi- 
tion to  the  defendant's  answer. 

1.  Assuming  the  parol  testimony  to  be  competent,  the 
fact  of  the  mistake,  on  the  part  of  the  grantor,  is  made  out 
to  my  entire  satisfaction.  There  are  circumstances,  inde- 
pendent of  the  parol  proof,  that  afford  pretty  strong  pre 
sumptive  evidence  of  mistake.  The  deed  to  Mrs.  Mann, 
in  1799,  after  mentioning  the  number  and  describing  the 
boundaries  of  the  lot,  adds,  that  it  contains  250  acres,  more 
or  less.  The  defendant  lived  on  part  of  the  lot,  and  other 
tenants  occupied  other  parts  of  it,  at  the  time  of  the  pur- 
chase by  the  defendant,  and  the  number  of  acres  was  a  fact 
likely  to  be  known  by  the  several  persons  interested  in  the 
lot.  It  is  not  pretended  in  the  case,  that  the  lot  did  not 
contain  250  acres,  and  when  the  defendant  applied  to  pur- 
chase, it  is  extremely  probable  that  he  and  Mrs.  Mann 
equally  well  knew  so  important  and  so  notorious  a  fact,  as 
the  number  of  actual  or  reputed  acres.  But  the  agreement 
for  the  purchase,  signed  by  both  of  them,  on  the  day  of  the 
date  of  the  deed,  stated  that  Mrs.  Manr^  had  agreed  to  con- 
viey  to  the  defendant,  a  tract  of  land  containing  200  acres; 
and  the  deed  itself,  which  follows,  in  the  description  of  the 
boundaries,  the  words  of  the  former  deed  to  Mrs.  Mann 
adds,  containing  200  acres,  more  or  less.  Why  did  it  vary, 
in  this  particular,  from  the  former  deed,  and  not  follow  the 
description  throughout  ?  This  was  a  circumstance  which  would 
probably  attract  attention,  as  soon  as  the  other  parts  of  the 
,  description.  A  purchaser  being  on  the  lot,  and  well  ac- 
quainted with  it,   would  ordinarily  attach  much  importance 

[  *  594  ]  to  a  declaration  of  the  ^quantity  of  acres.  If  the  whole  lot 
was  intended  to  have  been  sold,  it  is  inconceivable  why/that 
Dart  of  the  description,  in  the  former  deed,  should  have  been 
varied  in  so  great  a  degree,  as  from  250  to  200  acres,  and  why 
the  previous  agreement,  in  writing,  should  speak  of  a  tract 
of  land  of  200  acres,  instead  of  the  lot  itself,  well  known  to 
contain  250  acres 
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The  two  receipts  for  rents,  dated  the  8th  and  9th  of  June,        1817. 
1804,  do  not  appear  to  me  to  afford  much  inference,  one  v^^i^-^,^— .^^ 
way  or  the  other.     The  first  .receipt  was  for  the  payment  of    Gille&pie 
ihe  arrears  due  from  the  defendant  for  his  100  acres,  and  the        jj^^^^ 
second  for  arrears  from  the  other  occupants.     It  says,  in  full 
for  rent  for  lot  57,  occupied  by  defendant.     This  was  a  loose, 
and  very  inaccurate  expression,  and  it  is  difficult  to  know 
what  was  meant.     These  receipts  appear  to  me  to  be  of  no 
moment  in  the  case. 

But  if  we  resort  to  the  parol  proof,  it  is  clear  and  over- 
whelming, when  connected  with  the  inference  from  the  doc- 
uments, that  Mrs.  Mann  did  not  intend  to  sell,  and  that  the 
defendant  did  not  intend  to  buy,  more  than  200  acres,  and 
that  the-50  acres  occupied  by  Cahle  were  not  included  in  the 
bargain. 

Elizabeth  Crossby  was  present  when  the  parties  were 
making  the  contract,  and  she  remembers  that  Mrs.  Mann 
was  positive  and  absolute  in  her  refusal  to  sell  more  than 
200  acres,  or  to  sell  the  part  occupied  by  Cable,  and  that 
she  assigned  as  a  reason,  that  Cable  held  the  land  under 
lease.  We  have  also  the  testimony  of  several  witnesses  re- 
siding near  the  land,  and  who  had  been  long  and  well  ac- 
quainted with  the  lot  and  with  the  defendant,  who  testify  to 
the  great  value  of  Cable's  part  in  1804,  and  to  the  confes- 
sions of  the  defendant,  after  his  return  from  making  the  pur- 
chase at  New-  York,  that  he  purchased  200  acres  only,  and  did 
not  purchase  Cable's  part  of  50  acres,  but  that  he  found,  after- 
wards, that  his  deed  included  the  whole  lot.  The  witnesses, 
who  testify  to  these  confessions  and  *declarations  of  the  de-  [  *  595  ^ 
fendant,  are  Josiah  Corbet,  Jonathan  Wood,  David  Brown, 
Caleb  Brown,  Daniel  Case,  and  Jonathan  Cable.  These  six 
witnesses  are  all  unimpeached  ;  .Tiost  of  them  are  neighbors 
to  tile  defendant,  and  strangers  to  the  plaintiffs,  and  it  is  im- 
possible not  to  give  full  credit  to  such  a  mass  of  testimony  all 
going  to  one  point.  In  addition  to  this,  we  have  the  testi- 
mony oi  David  Austin,  who  was  in  New-York,  with  the  defend- 
ant, in  June,  1804,  and  he  understood  from  him,  at  the  time, 
that  his  business  was  to  purchase  200  acres  of  the  lot.  It  is 
also  proved  by  Cable,  that  the  defendant  told  him,  a  short  time 
before  the  purchase,  that  he  was  going  to  purchase  200  acres 
of  the  lot. 

Some  of  these  witnesses  falsify  the  answer  in  other  parts, 
and  prove  it  untrue  as  to  a  matter  of  fact  within  the  defend- 
ant's own  knowledge.  The  answer  says,  that  immediately 
on  receiving  the  deed,  the  possession  of  the  whole  lot  was 
delivered  to  him  by  the  tenants,  all  of  whom  either  surren- 
dered their  possession  to  him,  or  took  deeds  under  him,  and 
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1817.  that  he  ofTered  deeds  to  all  the  tenants,  and  particularly  to 
v_<»-^,--^^  Jonathan  Cable,  who  refused  a  deed,  and  voluntarily  surren- 
Gii.LEspiE  dered  his  possession  to  the  defendant.  Cahle  not  only  con- 
tradicts the  fact  of  any  such  offer  to,  or  surrender  by  him, 
but  it  is  proved,  by  Charles  and  John  Blowers,  that  the  de 
fendant  entered  forcibly,  and  took  possession  of  the  mill  be- 
longing to  Cable. 

2.  It  is  unnecessary  to  enter  more  minutely  into  the  parol 
proof  of  the  fact  of  the  mistake.  On  that  point  there  is  no 
room  for  doubt.  The  only  doubt  with  me  is,  whether  the 
defendant  was  not  conscious  of  the  error  in  the  deed,  at  the 
time  he  received  it  and  executed  the  mortgage,  and  whether 
the  deed  was  not  accepted  by  him  in  fraud,  or  with  a  vol- 
untary suppression  of  the  truth.  That  fraudulent  views  very 
early  arose  in  his  mind,  is  abundantly  proved.  He  asked 
[*  596  ]  Corbet,  (a  witness,)  if  he  could  not  so  *run  the  line  as  to 
save  the  lower  mill-seat  to  himself;  and  he  told  .David  Brown 
that  he  meant  to  take  counsel,  and  if  he  found  he  could  hold 
the  whole  lot,  he  intended  to  do  so,  as  it  was  not  his  fault 
that  the  deed  was  made  as  it  was. 

It  would  be  a  great  defect  in  what  Lord  Eldon  terms  the 
moral  jurisdiction  of  the  Court,  if  there  was  no  rehef  for  such 
a  case.  Suppose  Mrs.  Mann  had  applied  for  relief,  instantly, 
on  discovery  of  the  mistake,  and  immediately  after  the  de- 
livery of  the  deed  ;  was  there  no  power  in  the  whole  admin- 
istration of  justice  competent  to  help  her?  It  has  been  the 
constant  language  of  the  Courts  of  equity,  that  parties  can 
have  relief  in  a  contract  founded  in  mistake,  as  well  as  in 
fraud.  The  rule  in  the  Courts  of  law  is,  that  the  written 
instrument  does,  in  contemplation  of  law,  contain  the  true 
agreement  of  the  parties,  and  that  the  writing  furnishes  bet- 
ter evidence  of  the  sense  of  the  parties,  than  any  tiiat  can 
be  supplied  by  parol.  But  equity  has  a  broader  jurisdiction, 
and  will  open  the  written  contract  to  let  in  an  equity  arising 
from  facts  perfectly  distinct  from  the  sense  and  construction 
of  the  instrument  itself.  "  It  must  be  an  essential  ingredient," 
says  Lord  Thurlow,  (1  Bro.  350.)  "  to  any  rehef  under  this 
head,  that  it  should  be  on  an  accident  perfectly  distinct  from 
the  sense  of  the  instrument."  I  have  looked  into  most,  if 
not  all,  of  the  cases  on  this  branch  of  equity  jurisdiction,  and 
it  appears  to  me  to  be  established,  and  on  great  and  essen- 
tial grounds  of  justice,  that  relief  can  be  had  against  any  deed 
or  contract,  in  writing,  founded  in  mistake  or  fraud.  The 
mistake  may  J:ie  shown  by  parol  prooX,  and  the  relief  granted 
to  the  injured  party,  whether  he  sets  up  the  mistake  afBrm- 
atively,  by  bill,  or  as  a  defence. 

In  Henkle  v.  The  Royal  Exchange  Assurance  Comj)anv,  (1 
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''Vesey,  317.)  Lord  Chancellor  Hardwicke   said,  the   Court        1817 
had  jurisdiction  to  relieve,  in  respect  of  a  plain  mistake  in   ,  .,1'-^^^',^ 
contracts  in  writing,  as  well  as  against  frauds  in  contracts.     Gillespie 
*The  same  doctrine  appears  to  have  been  held  by  him  in        jicms. 
Simpson  v.  Vaughan,  and  in  Langhy  v.  Brown;  (2  Atk.       [  *  597  1 
31.  203.)  and  by  Lord  Thurlow,  in   I'aylor  v.  Raid,  (cited       '  ■• 

in  3  Bro.  454.  5  Vesey,  595.)  So,  again,  in  Baker  v.  Paine, 
(1  Vesey,  456.)  Lord  Hardwicke  observed,  "  How  can  a  mis- 
take in  an  agreement  be  proved  but  by  parol  evidence  ?  It 
is  not  read  to  contradict  the  face  of  the  instrument,  but  to 
prove  a  mistake  therein."  In  Irnham  v.  Child,  (1  Bro.  94.J 
Lord  Thurlow  said,  that  a  mistake  creating  an  equity  dehors 
the  deed,  should  be  proved  as  much  to  the  satisfaction  of  the 
Court,  as  if  it  were  admitted;  and,  afterwards,  in  Shelburne 
v.  Inchiquin,  (1  Bro.  341.  344.)  he  held  that  parol  proof  was 
not  incompetent  to  prove  that  words  taken  down  in  writing 
were,  by  mistake,  contrary  to  the  concurrent  testimony  of  all 

'  parties.  Lastly,  it  was  said  by  Lord  Eldon,  in  the  case  of 
The  Marquis  of  Townsend  v.  Stangroom,  (6  Vesey,  328.)  that 
it  would  be  very  singular,  if  the  jurisdiction  of  the  Court 
should  not  be  capable  of  being  applied  to  cases  of  mistake 
and  surprise,  as  well  as  of  fraud.  He  owned  that  those  who 
undertook  to  rectify  an  agreem'ent,  by  showing  a  mistake, 
undertook  a  task  of  great  difficulty,  but  he  could  not  say  the 
evidence   was  incompetent,  though  it  was  not  possible  to 

'  reconcile  all  the  cases  on  this  question. 

The  cases  concur  in  the  strictness  and  difficulty  of  the 
proof,  but  still  they  all  admit  it  to  be  competent,  and  the  only 
question  is,  Does  it  satisfy  the  mind  of  the  Court  ?  Lord  Hard- 
wicke said,  it  must  be  proper  proof,  and  the  strongest  proof 
possible ;  and  Lord  Thurloio,  that  it  must  be  strong,  irrefra- 
gable proof;  and,  he  said,  the  difficulty  of  the  proof  was  so 
great,  that  there  was  no  instance  of  its  prevaiHng  against  a 
party  insisting  that  there  is  no  mistake.     We  are  now  consid- 

'  ering  the  question  of  the  competency,  and  not  of  the  amount 
of  the  parol  proof,  and  it  appears  to  be  the  steady  language 
of  the  English  chancery,  for  the  last  seventy  years,  and  of 
all  the  compilers  of  *the  doctrines  of  that  Court,  that  a  party  [  *  598  ] 
may  be  ad.mitted  to  show,  by  parol  proof,  a  mistake,  as  well 
as  fraud,  in  the  execution  of  a  deed  or  other  writing. 

We  will  next  look  into  the  cases  for  the  apphcation  of  this 
principle. 

On  bills  for  a  specific  performance  of  an  agreement  in 
writing,  the  defendant  has  frequently  been  admitted  to  show, 
by  parol  proof,  a  mistake  in  such  agreement,  and  by  that 
means,  to  destroy  the  equity  of  the  bill.  The  relief  on  such 
bills  iii  said  to  rest  in  discretion,  and  if  the  defendant  can  show 
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1817,  surprise  or  mistake,  it  makes  the  special  performance  of  such 
an  agreement  unjust.  The  cases  of  Joynes  v.  Statham,  (3 
Atli.  388.)  The  Marquis  of  Towns  end  v.-  Stangroom,  (6 
Vesey,  328.)  Ramhottom  v.  Garden,  (1  Vesey  ^  Beames, 
165.)  Clowes  V.  Higginson,  (1  Vesey  Sf  Beames,  524.)  ahd 
Flood' V.  Finlay,  (2  Ball  &f  B tatty,  9.)  are  ail  to  this  point 
But  this  is  only  one  class  of  cases :  there  is  another  class 
in  which  the  object  of  the  parol  proof  is  to  correct  mistakes 
in  bonds,  deeds  of  settlements,  mortgages,  and,  generally,  in 
all  contracts  and  agreements,  and  where  the  proof  is  intro- 
duced to  aid  the  plaintiff  in  his  bill,  as  well  as  to  aid  the 
defendant  in  his  defence. 

Whether  such  proof  be  admissible  on  the  part  of  a  plain- 
tiff who  seeks  specific  performance  of  an  agreement  in  writ- 
ing, and  at  the  same  time  seeks  to  vary  it  by  parol  proofs 
has  been  made  a  question.  \iOxA  Hardwicke,  in  Joynes  v. 
Statham,  seemed  to  think  it  might  be  done;  but  such  proot 
was  rejected  by  the  master  of  the  rolls,  in  Woollam  v.  Hearn; 
(7  Vesey,  211.)  and  again  in  Higginson  v.  Clowes;  (15 
Vesey,  516.)  and  when  Lord  Redesdale  said,  in  Clinan  v. 
Cooke,  (1  Schoales  &/■  Lefroy,  39.)  that  he  could  find  no  de- 
cision in  which  a  plaintiff  had  been  permitted  to  show  an 
omission  in  a  written  agreement,  by  mistake  or  fraud,  he 
must  be  understood  to  refer  to  the  cases  of  bills  for  a  spe- 
l  *  599  ]  cific  performance  of  an  agreement,  which  *was  the  case  th^n 
before  him.  There  are  numerous  instances  in  which  the 
plaintiff  has  claimed  and  obtained  relief,  by  showing  a  mis- 
take in  the  agreement ;  and  there  would  be  a  most  deplorable 
failure  of  justice,  if  the  mistakes  could  only  be  shown  and 
corrected  when  set  up  by  a  defendant  to  rebut  an  equity. 

In  Henlde  v.  The  Royal  Exchange  Assurance  Company, 
the  bill  was  brought  by  the  plaintiff  to  have  a  policy  recti- 
fied, so  as  to  charge  the  defendants  after  a  loss,  and  when 
without  such  correction,  they  would  not  be  charged.  The 
parol  proof  was  admitted,  and  because  the  proof  was  insuffi- 
cient and  uncertain,  the  bill  was  dismissed,  though  without 
costs.  In  Baker  v.  Paine,  the  plaintiff  sought,  by  bill,  to  be 
relieved  from  a  mistake  in  articles  of  agreement,  containing  a 
bargain  and  sale  of  goods,  and  the  parol  proof  was  admitted, 
though  objected  to,  and  the  articles  were  rectified.  Again, 
in  Watts  v.  Bullas,  (I  P  Wms.  60.)  a  voluntary  defective 
conveyance  of  land  was  made  good,  on  a  bill  by  a  person 
holding  under  it,  against  the  heir' of  the  grantor;  and  in 
Simpson  v.  Vaughan,  (2  Atk.  31.)  and  Crosby  v.  Middleton, 
(Prec.  in  Ch.  309.)  and  Burn  v.  Burn-,  (3  Vesey,  573.)  a 
mistake  in  a  bond  was  shown  by  parol  proof,  on  the  part  of 
the  plaintiffs,  and  the  bond  amended,  though  in  two  of  these 
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ases  the  obligor  was  dead,  and  in  the  third, '  the  lapse  of        iSiT. 
ime  had  been  very  great,  and  the  party,  against  whom  the    ,;^-v— «*^ 
orrection  was  allowed,  was  a  surety.     So,  in   The  South     Cjllespie 
Sea    Company  v.  D'Oliffe,  (cited  in   2  Vesey,  377.  and  ii        moos. 
T  ::sey,  601.)  there  was  a  mistake  in  a  bond,  given  by  way 
of  security,  by  inserting  six  instead  of  two  months,  and  the 
party  was  relieved,  upon  evidence  of  mere  verbal  communi- 
cations. 

The  cases  of  Randal  v.  Randal,  (2  P.  Wms.  464.)  of 
Cocking  v.  Pratt,  (1  Vesey,  400.)  oi  Rogers  v.  Earl,  [Dick- 
ens, 294.)  and  of  Barstow  v.  Kilvington,  (5  Vesey,  593.) 
were  bills  filed  to  rectify  mistakes  in  settlements ;  and  in  all 
of  them  proof  aliunde  was  admitted,  though  the  admission 
*was  resisted  ;  and,  in  two  of  the  cases,  by  the  defendant,  who  [  *  6(X>  / 
claimed  as  heir  against  the  mistake. 

Defects  in  mortgages,  contrary  to  the  intention  of  the  par 
ties,  have  also  been  made  good  against  subsequent  judgment 
creditors,  who  came  in  under  the  party,  who  was  bound  in 
conscience  to  correct  the  mistake.     (2    Vern.  565.  609.     1 
Eg.  Cas.  Abr.  320.  pi.  1.      1  P.  Wms.  279.) 

It  has  been  said,  that  there  was  no  instance  of  a  mistake 
corrected  in  favor  of  a  plaintiff,  against  the  answer  of  the 
defendant,  denying  the  fact  of  mistake.  But  I  do  not  un- 
derstand any  of  the  dicta  on  this  point  to  mean,  that  the 
answer,  denying  the  mistake,  shuts  out  the  parol  proof,  and 
renders  .  relief  unattainable,  however  strong  that  proof  may 
be.  The  obsei-vations  of  Lord  Eldon,  in  the  case  of  The 
Marquis  of  Townsend  v.  Stangroom,  certainly  imply  no  more, 
than  that  the  answer  is  entitled  to  weight,  in  opposition  to 
the  parol  proof;  but  it  certainly  can  be  overcome  by  such 
proof.  In  that  very  case,  the  answer  denied  the  mistake,  yet 
parol  proof  was  held  admissible.  The  lord  chancellor  only 
said,  that  the  evidence  must  be  taken  with  due  regard  being 
had  to  the  answer,  and  that  it  must  not  be  forgotten,  to  what 
extent  the  answer  of  one  of  the  parties  admits  or  denies  the 
intention.  Lord  Thurlow  said,  that  there  was  so  much  dif- 
ficulty in  establishing  the  mistake,  to  the  entire  satisfaction 
of  the  Court,  that  it  had  never  prevailed  against  the  answer 
denying  the  mistake.  I  am  not  inclined,  on  light  grounds, 
to  contradict  such  high  authority,  but,  as  I  read  the  case  of 
Pitcairn  v.  Ogbourne,  (2  Vesey,  375.)  before  Sir  John 
Strange,  the  bill  was  to  be  relieved  against  an  annuity  bond, 
and  to  reduce  the  sum  from  150?.  to  100/.,  according  to  the 
original  understanding  and  agreement  of  the  parties.  The 
answer  denied  positively  all  the  circumstances,  and  every 
particular  of  the  private  agreement,  and  parol  pi-oof,  by  sev- 
eral witnesses,  was  objected  to  and  admitted,  which  falsified 
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1817.       the  answer,  and  made  out  the  real  agreement  to  the  satisfaction 
v_*»-~v^-"*^  *of  the  Court,  and  though  relief  was  not  granted,  it  was  re- 
GiLLEsriE     fused  upon  other  and  distinct  grounds  no  ways  connected  with 
jioo^         the  question,  as  to  the  competency  and  effect  of  the  proof. 
[  *  601  ]  It  is  the  settled  law  of  this  Court,  as  was  shown   in  the 

case  of  Boyd  v.  M'Leav,  (1  Johns.  Ch.  Rep.  582.)  that  a 
resultjing  trust  may  be  established  by  parol  proof,  in  opposi- 
tion to  the  deed,  and  in  opposition  to  the  answer  denying 
the  trust.  There  is  no  reason  why  the  answer  should  have 
greater  effect  in  this  than  in  that  case,  and  there  would  be 
manifest  inconsistency  in  the  doctrines  of  the  Court,  if  such 
a  distinction  existed.  The  case  oi  Maries  v.  Tell,  (1  John». 
Ch.  Rep.  598—9.)  which  was  referred  to  by  the  defendant's 
counsel,  admitted,  that  parol  proof  of  mistakes  was  com- 
petent ;  and  it  was  held  not  to  be  sufficient,  in  that  case, 
because  it  consisted  of  naked  confessions  of  a  party,  made 
seventeen  years  after  peaceable  possession,  under  a  deed. .  The 
confessions,  in  that  case,  were  also  of  a  negative  kind,  and 
deduced  from  tacit  acquiescence  :  the  party  who  made  them 
was  dead,  and  the  possession  had  been,  for  thirty  years,  under 
the  deed,  and  there  were  no  corroborating  circumstances  in 
aid  of  the  confessions.  Surely  there  is  nothing  to  be  drawn 
from  that  case,  in  opposition  to  the  competency  of  the  proof 
in  this. 

We  have  a  strong  case  on  this  subject,  in  Washburn  v. 
Merrills,  which  was  decided  on  the  equity  side  of  the  Su- 
preme Court  of  Connecticut,  in  1801.  (1  Day's  Cas.  in 
Error,  139.)  A  mortgagor,  in  that  case,  made,  by  mistake, 
in  1784,  an  absolute  deed,  which  he  did  not  discover  until 
some  time  after.  The  mortgagee  got  into  possession,  and, 
in  March,  1801,  sold  to  a  purchaser,  by  a  deed  with  cove- 
nants of  warranty.  In  August,  1801,  a  purchaser  under  the 
mortgagor  filed  his  bill,  or  petition,  against  the  purchaser 
under  the  mortgagee,  to  redeem.  The  answer  set  up  the 
I  *  602  1  statute  of  frauds  as  a  defence  ;  and,  on  the  trial,  parol  *proof 
of  the  mistake  was  offered  by  the  plaintiff,  objected  to  and 
admitted,  and  the  deed  established  as  a  mortgage,  and  a 
right  of  redemption  decreed.  This  decree  was  afterwards 
unanimously  confirmed,  in  the  Court  of  Errors  of  that  state. 

My  opinion,  accordingly,  is,  that  the  parol  proof,  in  this 
case,  was  competent  and  admissible,  and  that  it  establishes, 
most  clearly  and  conclusively,  the  fact  of  the  mistake,  as 
charged  in  the  bill. 

I  am,  also,  of  opinion,  that  there  is  no  acquiescence  here 
to  bar  the  plaintiffs.  Mrs.  Ma7in  was  but  a  trustee  for  one 
of  the  plaintiffs,  then  an  infant;  and  it  is  in  proof,  that  when 
she  discovered  the  mistake,  she  communicated  the  fact,  as 
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early  as  1806,  to  Joseph  Harris,  who  called  upon  her,  as        1817. 
Bgeni  for  the  defendant,  when  she  told  him  of  her  intention  •^..^-n^'-^.x 
to  commence  a  suit  in  this  Court.     She  died  in  1814,  and     Gillespib 
the  present  suit,  by  the  cestui  que  trust,  was  commenced  with        uuon 
all  due  diligence.     There  is  no  pretext  for  the  suggestion  of 
any  delay,  or  acquiescence,  injurious  to  the  just  rights  of  the 
plaintiffs.     Courts  have  been  liberal  on  this  head.     A  mis- 
take was  rectified,  after  seven  years'  acquiescence,  in  East 
V.  Thornhury,  (3  P.  Wms.  126.)  and  if  Lord  Hardwicke  re- 
fused it  in  Bell  V.  Cundall,  (^Amb.  101.)  it  was  after  a  lapse 
of  forty-four  years,  and  where  there  was  a  purchaser  without 
notice. 

Nor  has  the  defendant  any  equitable  claim  for  compensa- 
tion for  his  ,  improvements  made  upon  those  fifty  acres. 
They  were  made  by  him  after  he  knew  of  the  mistake,  and 
had  declared  his  intention  to  take  advantage  of  it,  and 
fraudulently  carried  that  intention  into  eifect.  Such  an  al- 
lowance would  be  confounding  all  moral  distinctions,  and 
be  giving  countenance  and  sanction  to  the  most  flagrant 
injustice. 

I  shall,  therefore,  decree,  that  the  defendant  release  and 
convey  to  the  plaintiffs,  with  proper  covenants  against  *his       [  *  603  J 
own  acts,  the  fifty  acres  leased  to  Jonathan  Cable,  and  pos- 
sessed bv  him,  and  that  he  pay  the  costs  of  the  suit. 

Decree  accordingly. 
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Bkrry 

Mutual  Ins.    Berry  and  another,  administrators  of  Berry,  against 
^°-  The  Mutual  Insurance  Company. 

[See  3  DIsn.  (Ohio)  93;  8  Paige  188.] 

The  act  concerning  mortgages  extends  to  leasehold,  as  well  as  to  freehold 
estates. 

Priority  of  registry  is  of  no  avail  against  a  previous  notice  of  an  unregister- 
ed mortgage. 

Where  several  equitable  interests  affecting  an  estate  are  otherwise  equal, 
they  will  attach  according  to  pi-iority  of  time. 

A  second  mortgagee,  who  neglects  to  have  his  mortgage  registered,  will 
not  be  relieved  against  a  prior  unregistered  mortgage,  unless  he  shows, 
from  non-delivery  of  possession,  or  other  circumstances,  that  imposition 
has  been  or  might  be  practised  on  him  by,  or  with  the  concurrence  of, 
the  first  mortgagee,  which  could  not  be  detected  or  guarded  against 
by  the  exercise  of  ordinary  diligence. 

The  mere  circumstance  of  leaving  the  tide  deeds  with  the  mortgagor  is 
not,  of  itself,  sufScient  to  postpone  the  first  mortgagee  to  a  second 
mortgagee,  who  has  taken  the  title  deeds,  without  notice  of  the  prior 
encumbrance.  There  must  be  fraud,  or  gross  negligence  equivalent 
to  fraud,  on  the  part  of  the  fii-st  mortgagee. 

A  subsequent  bona  fide  purchaser  is  expressly  protected  by  the  statute, 
against  prior  unregistered  encumbrances ;  but  a  mortgagee  is  not  apur- 
ckaserwhhin  the  meaning  of  the  statute. 

He  may,  however,  protect  himself,  by  a  registry,  against  a  prior  unregis- 
tered mortgage,  without  notice. 

The  statute  does  not  make  a  registry  indispensable.  The  omission  to 
register  only  exposes  the  mortgagee  to  the  hazard  of  losing  his  lien, 
in  case  of  a  subsequent  bona  fide  purchaser,  or  to  the  postponement  of 
it  to  a  subsequent  mortgage  registered. 

Septimter 30ih.  IN  October,  1801,  John  B.  Johnson  executed  a  bond,  for 
500  dollars,  and  a  mortgage  of  a  lease,  for  a  term  of  years, 
of  a  lot  of  land  in  the  city  of  New-York,  to  secure  the  pay- 
ment to  Berry,  the  intestate.     The  mortgagee  died  prior  to 

'  *  604  ]  the  8th  of  November,  1813,  the  principal  of  the  *bond,  and 
considerable  interest  thereon,  remaining  unpaid;  and  the 
plaintiffs  were  appointed  his  administrators.  The  mortgage 
was  not  registered  until  the  12th  of  March,  1814.  The 
bill  stated,  that  after  the  execution  of  the  bond  and  mortgage, 
the  defendants  obtained  from  Johnson  another  mortgage  of 
the  same  term  for  years,  which  had  not  been  registered. 
That  the  defendants  had  possessed  themselves  of  the  lease, 
which  had  many  years  to  come  unexpired,  ana  the  rent  of 
which  was  very  small,  and  had,  by  sundry  mesne  assign- 
ments, acquired  the  equity  of  redemption  ;  but  that  they 
concealed  the  lease  from  the  plaintiffs,  &c.  The  bill  prayed 
for  an  account,  and  that  the  defendants  be  decreed  to  pay 
to  the  plaintiffs  the  amount  due  on  the  bond  and  mortgage 
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to  the  intestate,  or  that  the  residue  of  the  term  unexpired        1S17. 
might  be  sold,  to  satisfy  the  plaintiffs,  and  for  general  relief  n,-,»-~v^-'«»^ 

The  defendants,  in  their  answer,  stated,  that  Johnson,  on       Kerbv 
the  14th  of  May,  1811,  being  in  possession  of  the  lot  and  MiiruAL    Iks 
of  the  lease,  and  no  encumbrance  appearing  on  record,  of-  Co 

fered  to  assign  the  lease  to  them,  by  way  of  mortgage,  to  se- 
cure a  loan  of  2,000  dollars ;  and  the  defendants,  believing 
that  he  had  good  right  to  make  such  assignment,  free  from 
all  encumbrance,  and  having  no  notice  of  any  encumbrance  on 
the  premises,  lent  him  the  2,000  dollars,  and  took  his  bond 
for  that  sum,  payable,  with  interest,  on  the  first  day  of  No- 
vember following,  and  an  assignment  of  the  lease  as  security, 
which  was  delivered  over  to  them.  The  lease  was  dated  the 
10th  of  May,  \19&,hom  A.  Lis-pcnariio  P.  Marseles,  [or  66 
years,  at  a  peppercorn  rent,  with  a  clause  of  re-entry,  &c. 
The  lease  was  assigned  to  Johnson,  and  by  him  assigned  and 
delivered  to  the  defendants.  They  admitted  that  they  had 
possession  of  the  premises,  and  that  the  equity  of  redemption 
was  assigned,  the  11th  of  January,  1815,  by  Johnson  to  /. 
R.  B.,  and  by  him,  on  the  30th  of  January,  1815,- to  W.  W., 
who,  on  the  1st  of  January,  1816,  assigned  the  same  to  *the  *  605  ] 
defendants.  That  the  defendants  were  informed,  early  in 
the  year  1814,  that  the  intestate  had  a  mortgage  on  the 
term,  which  was  before  the  registry  of  it,  and  they  then  in- 
formed the  plaintiffs  of  the  lien  they  had  on  the  lease,  and 
their  knowledge  of  their  assignments  thereof  The  defend- 
ants consented  to  a  sale  of  the  residue  of  the  term,  or  to  con- 
vey their  right  to  the  plaintiffs,  and  account  to  them  for  the 
rents,  on  being  paid  their  debt ;  and  insisted  that  the  intes- 
tate, by  not  having  his  mortgage  registered,  and  suffering 
Johnson  to  keep  possession  of  the  lease,  enabled  him  to  impose 
on  the  defendants,  and  that,  therefore,  the  plaintiffs  ought 
to  be  postponed  to  the  defendants. 

The  secretary  of  the  defendants,  who  was  examined  as  a 
witness,  said  that  the  first  knowledge  which  the  defendants 
had  of  the  bond  and  mortgage  of  the  pkintiffs  was  in  the 
winter  of  1813,  when  one  of  the  plaintiffs  applied  for  infor- 
ihation  as  to  the  debt  due  the  defendants,  and  the  security 
,  held  by  them. 

The  case  was  brought  to  a  hearing  on  the  1st  of  July  last.      J"  V  ls»- 

Riggs,  for  the  plaintiffs,  contended,  that  the  mortgage  to 
the  intestate  being  first  given  and  first  registered,  was  enti- 
tled to  a  preference.  The  act  concerning  mortgages,  (1  N. 
R.  L.  372.  sess.  36.  ch.  32.  s.  2.)  gives  the  preference  to 
the  mortgage  first  registered ;  and  if  made  bona  fide,  and 
for  a  good  consideration,  if  must  be  first  paid.     In  Johnson 
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1817.       V.  Stagg,  (2  Johns,  Rep.  510,  521.)  the  Court  of  Errors  de- 
v_^— s/.^^*-^  cided,  that  the  second  section  of  the  act  extended  to  mort- 

BKRBr  gages  of  leasehold,  as  well  as  of  freehold  estates. 
MuTuJi,  Ins.  Leaving  the  lease  or  title  deeds  in  the  hands  of  the  niort- 
Co.  gagor  is  no  ground,  of  itself,  for  postponing  the  tirst  mort- 
gagee. There  must  be  circumstances  to  show  fraud  on  his 
part,  (1  Fonb.  Eq.  152,  153,  154.  note  (;i.)  6  Vesey,  183. 
[*606]  190.  12  Vesey,  130.)  But  there  is  no  pretence  *t)f  fraud 
in  this  case.  In  Beckett  v,  Cordley,  (1  Bro.  Ch.  Cas.  353, 
357.)  Lord  Thurlow  said,  that  "  this  Court  never  binds  a 
third  pierson,  but  where  there  is  notice  of  a  treaty."  "  There 
is  no  case  in  the  books,  but  where  the  party  to  whom  the 
fraud  is  imputed  was  conusant  of  the  treaity  in  which  the 
fraud  is  practised."  The  plaintiffs,  or  their  intestate,  can- 
not, in  any  way,  be  implicated  as  party  to  a  fraud,  and 
nothing  but  actual  fraud  can  devest  him  of  his  priority.  (2 
Tohns.  Rep.  525.)  It  was  so  decided  by  Lord  Thurlow,  in 
Toutle  v.  Rand.  (2  Bro.  Ch.  Cas.  650.  652.  Plumb  v. 
Flint,  2  Anst.  432.  S.  P.) 

If  the  defendants  rely  upon  their  ownership  of  the  equity 
of  redemption,  they  stand  in  the  place  of  the  mortgagor,  and 
must  pay  the  plaintiffs'  mortgage.  They  must  either  redeem 
this  mortgage,  or  waive  the  equity  of  redemption.  (Mocatta 
V.  Murgatroyd,  1  P.  Wms.  393.  395.  3d  Resol) 

Boyd,  and  Wells,  contra,  insisted,  that  the  intestate  was 
guilty  of  such  gross  negligence  in  not  registering  his  mort- 
gage, and  in  permitting  the  mortgagor  to  retain  the  posses- 
sion of  the  lease,  that  his  mortgage  ought  to  be  postponed  to 
that  of  the  defendants.  Thirteen  years  elapsed  before  the 
mortgage  was  registered.  A  registry  after  the  plaintiff  had 
notice  of  the  subsequent  mortgage  to  the  defendants,  cannot 
vary  the  legal  or  equitable  rights  of  the  parties. 

In  England,  they  have  several  statutes  relative  to  the 
registry  of  deeds  in  certain  counties,  which  declare  deeds  not 
registered  void  as  again^st  subsequent  bona  fide  purchasers ; 
yet  it  has  been  decided  by  the  English  Courts,  that  a  person 
purchasing,  with  notice  of  an  encumbrance  not  registered, 
shall  pay,  though  his  deed  is  first  registered.  (2  Bro.  P.  C. 
425.  2  Eg.  Cas.  Abr.  482.  pi.  19.  3  Atk.  646.  653. 
Sugd.  L.  of  V.  470,  471.)  In  Ireland,  also,  they  have  a 
registering  act,  (1  Sch.  8f  Lef.  98.  137.)  which  gives  pref- 
[  *  607  ]  erence  to  a  deed  according  to  the  priority  of  the  *time  of 
registry;  yet  Lord  Redesdale  held,  that  the  priority  given 
by  the  act  applied  only  to  a  deed  above  exception-  (2  Sch. 
Sf  Lef.  68.) 

According  to  the  decision  of  Lord  Thurlow,  where  there 
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ia  a  voluntary  concurrence  on  the  part  of  the  first  mortgagee,        i817 
ill  the  mortgagor's  retaining  possession  of  the  title  deeds,  he  ^...^'-^^-^^^ 
is  considered  as  accessary  to  the  second  mortgagee's  lend-       UirRny 
ing  his  money,  and  ought,  therefore,  to  be  postponed.     The 
suppression  of  the   truth,  as  well   as  the    suggestion  of  a  *      Co 
falsehood,  so  as  to  cause  a  prejudice  to  another  who  has  a 
right  to  know  the  truth,  is  sufficient,  according  to  the  estab- 
lished rules  of  equity,  to  postpone  the  claim  of  the  party  who 
had  been  guilty  of  the  suppression.     (^Cooj}.  Eq.  PL  138. 
1  Fonb.  Ej.  154.     1  Term  Rep.  762.  755.)     The  result  of 
all  the  cases  on  this  subject  is,  that,  in  order  to  postpone  a 
prior  mortgagee,  it  is  necessary  to  prove  fraud,  or  actual 
notice,  or  negligence  so  gross  as  to  amount  to   fraud.     (2 
Vernon,  727.  note.     6  Fesey,  jun.   174.    188.   Ambl.  652.) 
Now,  what  grosser  negligence  can  there  be,  than   what  has 
been  shown  on  the  part  of  the  first  mortgagee,  in  this  case? 

Again;  admitting  that  the  plaintiffs  and  defendants  have 
equal  equity,  yet  the  defendants  have  got  the  legal  estate. 
In  Head  v.  Egerton,  (3  P.  Wms.  280.)  Lord  Ch.  Talbot 
would  not  compel  the  second  mortgagee  to  give  up  his  title 
deeds,  unless  the  prior  mortgagee  paid  him  his  money. 

The  cause  stood  over  for  consideration  to  this  day^  Sep.'emSei- sOtt 

The  Chancellor.  The  equitable  rights  of  the  parties,  in 
this  case,  must  have  reference  to  the  time  when  the  knowl- 
edge of  their  respective  mortgages  was  communicated  to 
each  other,  in  the  winter  of  1814,  and  prior  to  the  registry 
of  the  elder  mortgage.  The  subsequent  registry  by  the 
plaintiffs  was  of  no  avail.  The  rights  of  the  parties  had 
become  fixed,  by  means  of  the  notice,  previously,  mutually 
and  concurrently  given,  and  which  notice,  as  *to  them,  [  *  608  ]. 
answered  all  the  purpose  and  object  of  a  registry.  Priority  Priorityofregis- 
of  registrv  never  prevails  over  a  previous  notice  of  an  un-  '■'■5'.,"    of   ■"> 

■1  /i^T7  i^  j^T^\T  •!     avail  affamst  a 

registered  mortgage.      (10  Johns.  Hep.  461,  2.)     In  consid-  previous  notice 
ering  this  case,  then,  I  shall  place  entirely  out  of  view  the  °^  ^°  ""^^P^- 

••  f     J  ■  mi  1         ■         •         1  •  1-1     tered  mortgage. 

fact  of  the  registry,  ihe  real  point  m  the  case  is,  which 
of  the  unregistered  mortgages  had  the  preference  in  equity, 
when  the  information  of  their  existence  was  given  and  received. 

If  there  be  several  equitable  interests  affecting  the  same     where  equi- 
estate,  they  will,  if  the  equities  are  otherwise  equal,  attach  f**"'®    imeresw 

'  ■'         ,.'  i-i  I'll  T'  in  an  estate  are, 

upon  it,  according  to  the  periods  at  which  they  commenced  ;  otherwise, 
for  it  is  a  maxim  of  equity,  as  well  as  of  law,.that  qui  prior  Attach 'accOTd! 
est  tempore  potior  est  jure.     This  rule  has-  been  repeatedly  ing  to  priontv 
declared;    (Clarke  v.  Abbott,  2  Eq.   Cas.Abr.  606.  pi.  41.  ''''"■"«- 
Bristol^.  Hungersford,  2  Vern.  525.     Symmesw.  Symonds,  1 
Bro.  P.  C.  66.     Brace  v.  Marlborough,  2 P.  Wms.  492.  495.) 
and  we  are  to  see  if  there  be  any  thing,  in  this  caso  to  pre- 
vent the  application  of  it. 
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1817.  There  is  no  fraud  charged  or  proved  upon  the  plaintiffs, 

-s.**-^,^-^^  and  if  they  are  to  be  postponed,  notwithstanding  they  have 

Bebkt       the  elder  mortgage,  it  must  be  on  the  ground  of  culpable 

Mutual  Ins.    negligence,  either  in  leaving  the  lease  with  the  mortgagor, 

Co  when  they  took  the  mortgage  of  his  term,  or  in  not  causing 

their  mortgage  to  be  seasonably  registered.     I  feel  strongly 

disposed  to  give  to  these  circumstances  all  the  weight  to 

which  they  can  be  entitled. 

1.  It  is  understood  to  have  been  the  .old  rule  in  the  Eng- 
lish chancery,  that  if  a  person  took  a  mortgage,  and  volun- 
tarily left  the  title  deeds  with  the  mortgagor,  he  was  to  be 
postponed  to  a  subsequent  mortgagee,  without  notice,  and 
who  was  in  possession  of  the  title  deeds.  The  reason  of 
the  rule  was,  that,  by  leaving  the  title  deeds,  he  enabled  the 
mortgagor  to  impose  upon  others  who  have  no  registry  to 
resort  to,  except  in  the  counties  of  Yorkshire  and  Middlesex, 
and  who,  therefore,  can  only  look  for  their  security  to  the 
[  *  609  J  title  deeds,  and  the  possession  of  the  mortgagor.  *The  rule 
was  so  understood  and  declared,  by  Mr.  Justice  Burnet,  in 
Hyall  V.  Rowles,  (1  Atk.  168.  172.  1  Vesey,  360.)  and  by 
Mr.  Justice  Buller,  in  Goodtitle  v.  Morgan,  (1  Term  Rep.  762.) 
and  there  are  decisions  which  have  given  great  weight  to  the 
circumstance  of  the  title  deeds  beingin  possession  of  the  junior 
mortgagee.  Thus,  in  Head  v.  Edgarton,  (3  P.  Wms.  279.) 
the  lord  chancellor  said,  it  was  hard  enough  upon  a  subse- 
quent mortgagee,  that  he  had  lent  his  money  upon  land; 
subject  to  a  prior  mortgage,  without  notice  of  it,  and,  there- 
fore, he  could  not  add  to  his  hardship,  by  taking  away  from 
him  the  title  deeds,  and  giving  them  to  the  elder  mortgagee, 
unless  the  first  mortgagee  paid  him  his  money  ;  especially  as 
the  first  mortgagee,  by  leaving  the  title  deeds  with  the  mort- 
gagor, had  been,  in  some  measure,  accessary  in  drawing  in 
,  the  defendant  to  lend  him  money.  This  case,  however,  so 
far  from  establishing  what  was  supposed  to  be  the  old  rule 
of  equity,  evidently  contradicts  it,  and  admits  the  better  title 
in  the  first  mortgagee.  So,  in  the  case  of  Stanhope  v.  Ver- 
ney,  before  hord  •  Northington,  (Butler's  note  to  Co.  Liit. 
290.  296.  •§>  13.)  the  second  mortgagee,  without  notice,  had 
possession  of  the  title  deeds,  but  the  chancellor  did  not  give 
him  the  preference  on  that  single  circumstance,  but  because 
he  also  had  got  possession  of  an  outstanding  term.  There 
does  not  seem,  therefore,  to  be  the  requisite  evidence  of  the 
existence  of  any  such  rule  in  equity,  as  has  been  stated  by 
some  of  the  judges  ;  and  if  there  was,  a  diflferent  rule  has 
The  mere  been  sincc  established.  It  is  now  the  settled  English  doc- 
oMeavSg^the  trine,  that  the  mere  circumstance  of  leaving  the  title  deeds 
iitle  deeds  wiih  with  t'  3  mortgagor,  is  not,  of  itself,  sufficient  to  postpone 
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the  first  mortgagee,  and  to  give  the  preference  to  r  second        1»17. 
mortgagee,  who  takes  the  title  deeds  with  his  mortf  ^e,  and    ,.<»^v— i^_^ 
wilhout  notice  of  the  prior  encumbrance.     Therr  must  be       Bekky 
fraud,  or  gross  negligence,  which  amounts  to  it,  tc  defeat  the    jiotuVl  Ins 
prior  mortgage.     There  must  be  something  like  *r  voluntary,  (io. 

distinct,  and  unjustifiable  concurrence,  on  the  par  of  the  first  [  *  610  ] 
mortgagee,  to  the  mortgagor's  retaining  the  title  deeds,  be-  a  mortgagor, 
fore  he  shall  be  postponed.  Lord  Thurloiv,  in  Tourle  v.  ^^Zie°l  '"lo 
Rand,  (2  Bro.  650.)  said,  he  did  not  conceive  of  any  other  postpone  ihe 
rule  by  which  the  first  mortgagee  was  to  be  postponed,  but  fo"' a°"s?c™c 
fraud  or  gross  negligence,  and  that  the  mere  fact  of  not  taking  morigagec,whc 
the  title  deeds  was  not  sufficient ;  and  that  if  there  were  ^^^  '*  j"  ed/ 
any  cases  to  the  contrary,  he  wished  they  had  been  named,  without  notice 
So  the  rule  was  also  understood  by  Chief  Baron  Eyre,  in  encumbrance."' 
Thumb  v.  Fluitt,  (Ji  Anst.  432.)  and  has  since  been  repeat-  There  must  be 
edly  recognized.  (Lord  Eldon,  in  6  Fesey,  183.  190.  Sir  ^""'^>  °'  S'°^^ 
William  Grant,  in  12  Vesej/,  130.  1  Fonb.  153.  155.  note.)  nufvaient  '  to 
It  is  admitted,  by  these  same  high  authorities,  to  be  just,  "^"'^i  '°  P^^'j 


first 
5  to  a 
mort- 


gagor, so  as  to  enable  him  to  commit  a  fraud,  by  holding  se<:ond 
himself  out  as  absolute  owner,  should  be  postponed ;  but  notice, 
the  established  doctrine  is,  that  nothing  but  fraud,  express 
or  implied,  will  postpone  him. 

2.  The  hardship  and  abuse  complained  of  in  the  English 
cases,  arise  from  the  want  of  a  general  registry  act,  undei 
which  a  second  mortgagee  can  always  secure  himself.     I  be 
lieve  there  are  no  registry  acts  in  England,  except  in  certain 
counties,  as  Yorkshire  and  Middlesex ;  and  the  provision  in 
such  cases,  (see  stat.  3  and  4  Ann,  ch.  4.)  is  similar  to  that 
in  our  act  concerning  mortgages,  and  gives  the  subsequent 
purchaser,  or  mortgagee,  the  preference,  if  the  memorial  of 
his  deed  be  first  registered.     It  has  been  decided,  in  Johnson 
v.  Stagg,  (2  Johns.  Rep.  510.)  that  our  act  concerning  the 
registry  of  mortgages  extends  to  leases  for  years,  assigned 
by  way  of  mortgage ;  and  that  the  leaving  of  the  lease  with 
the  mortgagor,   was    no   evidence    of    fraud,   because    the 
registry  of  the  mortgage  was  a  beneficial  substitute  for  the 
deposit  of  the  deed,  and  gave  better  and  more  effectual  se- 
curity to  subsequent  mortgagees.     *The  registry  of  the  mort-       [  *  61 1  ] 
gage  is  notice ;  and  if  the  first  mortgagee  neither  takes  the      The  registry 
lilie  deeds,  nor  registers  his  mortgage,  he  only  exposes  him-  \s  I  I!ibstftmc 
self,  and  not  the  subsequent  purchaser,  or  mortgagee.     The  '"'■  '''^  deposit 
statute   expressly   secures  the  bona  fide  purchaser,  and  it  deeds. 
equally  enables  the  subsequent  mortgagee  to  secure  himself, 
by  registering  his  mortgage. 

We  have  seen  that  the  leaving  the  title  deeds  with  the  i,„^J"^^"^^* 
nortgagor  is  no  prejudice  to  the  first  mortgage  ;  and  there  chaser  U    ex 
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1817.       is  the  less  necessity  for  it  with  us  than  in  England,  because, 
v..^— s,-*^    with  us,  the  creditor  who  subsequently,  and  without  notice 
Bfrky       of  any  prior  unregistered  mortgage,  deals  with  the  mortga- 
MuthalIss.   gor,  can  always  protect  himself  in  the  easiest  and  most  ef- 
Co.  fectual  manner  ;  and,  supposing  he  omits  to  do  it,  by  a  mis- 

pressiy  protect-  placed  Confidence  in  the  mortgagor,  has  he  any  equitable 
eJ  hy  the  slat-  claim  to  be  preferred  to  a  prior  mortgagee,  who,  under  the 
or^mSgistered  Same  misplaced  confidence,   has  equally  omitted  to  do  it  ? 
eacLimbrances ;  Thiis  is  the  turning  point  in  the  present  case, 
quent^  mor^ra-       The  first  mortgage  was  valid  without  registry.  The  statute 
gee  may  pro-  does  not  render  a  registry  indispensable.     The  omission  of 
a°reKistrV  of  ^^^  registry  only  exposes  the  mortgagee  to  the  hazard  of  a 
his  mortgage,     loss  of  his  lien  by  a  subsequent  bona  fide,  purchase,  or  to  the 
The  statute,  hazard  of  a  postponement  of  his  lien  to  a  subsequent  rtgis- 
not    make    a  tere.d  mortgage.     A   second  mortgage  will  not,  per  se,  and 
registry    indis-  without  registry,  gain  a  preference.     There  is  no  such  prin- 
om"ission  of   a  ciple  to  be  deduced  from  the  statute,  and  there  is  no  reason 
registry     only  or  necessity  for  it  in  the  nature  of  the  case.     The  reason  why 
mor'^gee    to  a  bona  fide  purchaser  is  expressly  excepted  from  the  opera- 
[^  Hazard  of  ^j^jj  of  an  Unregistered  mortgage  is,  that  he  could  not  other- 
in  case  of  a  wise  deal  with  safety,  and  would  be  exposed,  even  with  the 
si^bsequent  bo-  utmost  vigilance,  to  the  frauds  of  the  mortgagor.     The  act 
chaser, or  io''the  does  not  provide  for  the  registry  of  his  deed,  but  only  for 
postponement    jhe  registry  of  mortgages,  and  gives  them  a  preference  ac- 
r*612  1     '  cording  to  the  *priority  of  the  registry.     The  second  mort- 
quent registered  gag^e  protects  himself  by  his  registry,  but  the  purchaser  does 
mortgage.         jjot,  and  Cannot ;  and,  therefore,  the  statute  declares  that 
his  deed  shall  absolutely  prevail  over  the  unregistered  mort- 
gage.    The  statute  of  3  and  4  Ann,  relative  to  the  west 
riding  of  Yorkshire,  provides  for  the  registry  of  deeds  and 
mortgages  promiscuously,  and,  therefore,  places  them  upon 
an  equal  footing. 
A  mortgagee       Though,  in  One  sense,  every  mortgage,  is  a  purchase,  yiet 
'chaser  Vfihiii  t-he  mortgage  act  evidently  speaks  of  purchasers,  in  the  pop- 
the  meaping.of  u]ar  sense,  as  those  who  take  an  absolute  estate  in  fee.  There 
^ic  regis  ermg  j^  ^^  pretext  for  considering  a  mere  mortgagee  as  a  purchaser, 
within  the  meaning  of  the  second  section  of  the  act  concern 
ing  mortgages. 

I  have  not  been  able  to  discover  any  principle  of  law  or 
equity  that  will  enable  me  to  say,  that  the  first  mortgage  is 
to  be  deprived  of  its  advantage  of  priority  of  time.  The 
omission  to  register  the  mortgage  was  not  capable  of  pro- 
ducing any  mischief  to  third  persons,  who  would  use  ordi- 
nary diligence  and  precaution.  The  defendants  ought  not 
to  charge  a  negligence  upon  the  plaintiffs  of  which  they  have 
been  equally  guilty.  It  was  their  own  fault  or  folly  that  they 
were  not  protected.  They  trusted  to  the  assurances  of  the 
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mortgagor  that  his  land  was  unencumbered;  and  the  plain-        l&i7. 
tiffs  trusted  equally  in  the  mortgagor,  that  he  would  not,  n^^-n^— i^_^ 
afterwards,  sell  or  mortgage  the  land.     It  is  a  common  rule,       Behhy 
say  the  books,  that  where  of  two  persons,  equally  innocent,   ^„^^]^^  i^^ 
or  equally  blamable,  one  must  suffer,  the  loss  shall  be   left         Co. 
with  him  on  whom  it  has  fallen ;  and  here  comes  in  the 
other  rule,  that  the  equities  being  otherwise  equal,  the  prior- 
ity of  time  must  determine  the  right. 

It  is  very  clear  that  the  first  mortgagee  was  not  bound  to 
register  his  mortgage,  because  the  law  makes  it  valid,  *as  be-       [  *  613 
tween  the  parties,  without  registry.     The  registry  is  only  a     a      secona 
matter  of  precaution,  and  the  statute  has  provided  against  "norigagee.who 
all  the  mischief  of  the  omission.     If  the  party  will  not  avail  his    morigagB 
himself  of  the  means  of  safety  provided  by  statute,  he  can-  registered  will 

•f     ^  J  '  not  be  relieved 

not  expect  that  this  Court  will  grant  him  further  aid,  and  against  a  prior 
especially  against  a  party  whom  he  charges  with  no  fraud.  [JJo7f 'e"''un- 
If  relief  is  ever  given  in  any  case,  on  the  ground  of  policy,  less  irom  ibe 
or  constructive  fraud,  against  the  sale  or  mortgage  of  prop-  "on-deiivery  of 

.     .      ,  r  \  11-  ^  '^  '^         .    ^      ^      possession,     or 

erty,  it  is  because,  from  the  non-dehvery  oi  possession,  or  other  circum- 
from  other  circumstances,  imposition  had  or  might  have  been  stances,  tmpo- 

,  1111  1  11  •  sTtion  has  been, 

practised,  which  could  not  be  detected  or  guarded  against  or  might  be 
by  the  exercise  of  ordinary  diligence.  No  such  ground  for  i^™''''^*''  .^^.^J°h 
relief  exists  in  this  case.  cou/d   not   be 

I  am,  accordingly,  of  opinion,  that  the  plaintiffs  are  en-  guaTdedagainst 
titled  to  relief,  according  to  the  prayer  of  their  bill,  and  that  by  the  exercise 
the  defendants  are  either  to  account  to  them  for  the  amount  °L°!*""^ '*'''' 
due  on  their  bond  and  mortgage,  or  that  the  residue  of  the 
term  be  sold  for  t'  le  satisfaction  of  their  debt.  The  costs  of 
suit  are  to  be  pair  out  of  the  property  mortgaged. 

Decree  accordingly. 
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.   '•         *S.  LuPTON  and  E.  Pearsall  against  W.  Lupton 

and  others. 

[Approved,  8  Abb.  N.  C.  123,  IW;  13  Hnn  600.  609:  47  Barb.  233.  Distinenished,  23 
Han  334,  338;  37  Id.  338.  Followed,  5  Paige  C37;  8  Id.  467;  3  T.  &  C.  808.  Eecon- 
ciled,  8  Abb.  N.  C.  137.    See  85  N.  Y.  150.] 

The  real  estate  is  not  charged  with  the  payment  of  legacies,  unless  the 
intention  of  the  testator  to  that  effect  is  expressly  declared,  or 
clearly  to  be  inferred  from  the  language  and  dispositions  of  the  will. 

The  usual  clause  devising  all  the  rest  of  his  real  and  personal  estate,  not 
before  devised,  is  not  sufficient  to  show  an  intention  to  charge  the 
real  estate ;  nor  is  the  mere  direction,  that  all  debts  and  legacies  are  to 
be  paid.  But  if  the  real  estate  be  devised,  "after  payment  of  debts  and 
legacies,"  it  is  charged  with  the  payment  of  them.  Though  the  real 
estate  be  charged,  yet  the  personal  estate  is  the  proper  iiind  for  the 
payment  of  debts  and  legacies,  and  is  to  be  first  applied,  before  charg- 
ing the  real  estate. 

If  an  executor  pays  one  legatee,  and  there  is,  afterwards,  a  deficiency  of 
assets  to  pay  the  othei-s,  the  legatee  so  paid  must  refund  a  proportion- 
able part.  But  if  the  deficiency  of  assets  has  been  occasioned  by  the 
waste  of  the  executor,  the  legatee  who  is  paid  may  retain  llie  advan- 
tage he  has  gained  by  his  legal  diligence,  as  against  his  co-legatees, 
but  not  against  a  creditor. 

A  legatee  may  compel  an  executor  to  bi-ing  into  Court  money  in  his 
hands,  or  to  give  security,  where  the  legacy  is  payable  at  a  future  day. 

A  legacy,  payable  at  a  future  day,  does  not  can-y  interest  until  after  it  is 
payable,  unless  it  is  given  to  a  child,  and  the  parent,  by  the  will,  has 
made  no  other  provision  for  its  maintenance.  But  this  exce|)tion,  it 
seems,  does  not  extend  to  grandchildren. 

An  e?;ecutor,  against  whom  a  bill  has  been  taken,  pro  confesso,  in  a  suit 
by  legatees,  is  a  competent  witness  for  the  other  defendants  or 
devisees. 

It  seems,  that  a  guardian  ad  litem,  is  a  competent  witness,  he  being,  at 
most,  liable  only  for  costs,  which  are  not  of  course,  but  discretionary, 
and  according  to  circumstances. 

BepUmber3(Mi.  THE  plaintiffs,  who  were  the  children  of  Brandt  Schuyler 
Lu]]ton,  deceased,  and  the  grandchildren  of  William  Lupton, 
deceased,  and  legatees  under  the  will  of  the  ^aid  William 
Lupton,  filed  their  bill  against  the  defendant  W.  Lupton, 
as  executor,  and  against  the  other  defendants,  who  are 
children,  and  immediate  representatives  of  Lancaster  and 
E'izabeth  Lupton,  deceased,  two  of  the  children  of  the  testator, 
and  devisees  under  the  same  will.  The  testator,  William  Lup- 
ton, decea.sed,  being  seised  and  possessed  of  real  and  personal 

1^*615]  estate,  on  the  20th  of  November,  1794,  *made  his  last  will, 
which,  after  directing  the  payment  of  debts,  and  giving  to  his 
wife  the  use  of  the  personal  estate,  and  the  rents  and  profits  of 
all  the  real  estate,  during  her  widowhood,  in  lieu  of  dower, 
contained  the  following  clause  :  "  I  give  and  bequeath  unto 
each  of  my  three  grandchildren,  William,  Samuel,  and  Eliza 
Lupton,  (the  children  of  my  late  son,  Brandt  Schuyler  Lwp' 
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lo7i,  deceased,)  as  soon  as  they  shall  respectively  attain  to  1817. 
the  age  of  twenty-one  years,  the  sum  of  five  hundred  >— o-^^^"*.^ 
pounds,  and  the  further  sum  of  five  hundred  pounds  each,  Lupton 
when  they  shall  respectively  arrive  to  the  age  of  25  years."  Lupton. 
And  the  testator,  after  devising  certain  lands  to  his  said  three 
grandchildren,  &c.,  Which,  in  case  of  their  death,  without 
lawful  issue,  should  go  to  his  three  children,  William,  Lan- 
casttr,  and  Elizabeth,  declared  as  follows  :  "  and  my  will  is, 
that  my  said  grandchildren  shall,  after  my  decease,  be  main- 
tained and  educated  at  the  discretion  of  my  executors,  out  of 
the  interest,  rents,  and  profits  of  the  estate  herein  before  be- 
queathed and  devised  to  them,  until  they  respectively  arrive 
unto  lawful  age.  Item,  after  the  decease  or  marriage  of  my 
said  wife,  I  give,  &c.  unto  my  three  children,  William,  Lan- 
caster, and  Elizabeth,  but  not  until  my  said  daughter  Eliza- 
beth shall  arrive  at  full  age,  all  the  rest',  residue,  and  remain- 
der of  my  real  and  personal  estate,  not  herein  before  already 
devised  and  bequeathed,  their  heirs  and  assigns,  forever 
equally  to  be  divided,"  &c.  And  the  testator  appointea 
John  Chase,  John  Ellis,  and  ^ his  two  sons,  William  and 
Jjancasier,  executors.  The  testator's  wife,  children,  and 
grandchildren,  all  survived  him,  and  Elizabeth,  the  young- 
est grandchild,  had,  some  time  since,  attained  the  age  of 
25  years.  Lancaster  Lupton,  one  of  the  sons  of  the  testator, 
married  Francis  P.  Townsend,  and  died,  leaving  her  a  widow, 
indent  of  a  daughter,  his  only  child,  who  is  still  living,  and 
a  minor.  Elizabeth,  the  testator's  daughter,  married  John 
B.  Johnson,  now  deceased,  by  whom  she  had  three  children, 
Maria,  William  £f.,  and  *  Samuel  R.,  who  are  infants,  still  [*616, 
living;  and  she  afterwards  died  intestate.  John  Ellis,  one 
of  the  executors,  declined  proving  the  will,  which  was  proved 
by  the  other  three  executors.  Lancaster  Lupton,  one  of  the 
executors,  afterwards  died,  and  the  bill  charged,  that  the 
three  executors,  after  the  death  of  the  widow  of  the  testator, 
took  possession  of  the  personal  estate,  and  either  converted 
the  same  to  their  own  use,  or  wasted  it,  or  distributed  it 
among  the  children  of  the  testator,  or  their  immediate  repre- 
sentatives, regardless  of  the  legacies  bequeathed  to  the  tes- 
tator's grandchildren,  and  without  providing  for  their  main- 
tenance and  education.  -That  the  plaintiff  S.  L.  was  about 
seven  years  old,  and  the  plaintiff  E.  P.  about  five  years  old, 
when  their  grandfather,  the  testator,  died,  and  were  entitled, 
during  their  respective  minorities,  to  the  rents  and  profits  of 
real  estate  devised  to  them,  and  to  the  interest  of  the  re- 
spective sums  bequeathed  to  them,  to  be  applied  towards 
their  maintenance  and  education  ;  and  that  the  same  ought 
to  have  been  raised  by  the  executors,  out  of  the  testator's  per- 
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1817.  sonal  estate,  and  that  if  that  was  not  sufficient,  out  of  his  re- 
v_^»--v-^_^  siduary  real  estate ;  but  that  the  same  has  never  been  raised 
LuPTOM  or  applied  to  the  benefit  of  the  plaintiffs;  that  W.  L^,  one  of 
LuFTON  ^^^  grandchildren,  had  received  the  five  hundred  pounds 
bequeathed  to  him ;  that  the  executors  and  the  representa- 
tives of  Lancaster  L.  and  Elizabeth  L.  had,  by  means  of 
partition,  under  the  act  of  the  legislature,  sold,  and  converted 
into  money,  all  the  real  and  personal  estate  of  the  testator, 
and  appropriated  the  same  to  their  own  use,  without  regard 
to  the  rights  of  the  plaintiffs,  without  paying  for  their  main- 
tenance and  education,  and  leaving  the  whole  of  the  said  sec- 
ond or  further  sum  of  five  hundred  pounds,  payable  to  S.  L.,  on 
his  attaining  the  age  of  25  years,  and  the  interest  thereon,  and 
part  of  the  sum  of  five  hundred  pounds,  bequeathed  to  E.  P., 
to  be  paid  on  her  coming  to  the  age  of  21  years,  and  the  whole 
of  the  sum  of  five  hundred  pounds  bequeathed  to  her,  to  be 
f*  6171  P^i'^  *°  ^^'^  *°"  h®''  arriving  at  25  years,  with  the  interest 
thereon,  unpaid.  That  the  real  estate,  bequeathed  to  the 
plaintiffs,  had  yielded  no  rents  or  profits  during  their  minor- 
ity ;  or,  if  it  had,  it  had  not  been  applied  to  their  benefit ; 
and  that  John  Chase,  one  of  the  executors,  had  died  insol- 
vent and  intestate,  and  no  person  had  administered  on  his 
estate.  The  bill  prayed,  that  W.  Lupton,  the  surviving  ex- 
ecutor, might  either  admit  assets  sufficient  to  satisfy  the 
claims  of  the  plaintiffs,  or  give  a  true  account  thereof,  &c. ; 
and  that  the  administrators  of  Lancaster  Lupton  might  ad- 
mit assets,  &c.,  or  account  for  the  same,  &c. ;  and  that  the 
defendants,  or  such  of  them  to  whom  it  belongs,  might  come 
to  an  account  with  the  plaintiffs  for  their  legacies,  and  that 
what  should  be  found  to  be  due  to  them,  on  such  accounting 
might  be  paid  out  of  the  personal  estate  of  the  testator;  and 
if  that  was  not  sufficient,  out  of  his  real  estate. 

The  defendant,  W.  Lupton,  the  only  surviving  executor  of 
the  testator,  suffered  the  bill  to  be  taken  pro  confesso  against 
him. 

The  defendant  Maria  L.,  (an  infant  daughter  oi Elizabeth^ 
one  of  the  children  of  the  testator,)  having,  since  the  fiUng 
the  bill,  married  Eoan  M.  Johnson,  they  put  in  their  joint  and 
several  answer;  and  the  defendant  P.  P.  Lupton,  the  widow 
o(  Lancaster  Lupton,  deceased,  and  her  infant  daughter,  by 
her  guardian,  C.  Wright,  also  put  in  their  separate  answers  ; 
but  as  the  bill  was  dismissed  as  to  all  the  defendants,  except 
W.  L.,  the  executor,  who  was  ordered  to  pay  the  balance 
due  to  the  plaintiffs,  it  is  unnecessary  to  state  the  answers 
further.  Replications  were  filed  to  the  answers,  and  proofs 
taken  in  the  cause. 

It  appeared  by  the  testimony  of  Peter  Roosevelt,  who  was 
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examined  as  a  witness  for  the  defendants,  that  he  had,  in  1808,        ig]  ~. 
as  the  next  friend  and  guardian  ad  litem  of  the  children  of    ^^-n./.— «._^ 
Elizabeth  Johnson,  instituted   a  suit  in  this  Court,  in  their       Lupton 
behalf,  against  the  executes  and  others,  for  an  account  and      lupton. 
settlement  of  the  estate,  and  by  an  order  of  the  *Court,  the       f  *fiis  1 
accounts  were  referred  to  a  master,  and  that  the  plaintiffs 
had  notice  of  the  suit ;  that  William  Lupton,  the  executor, 
rendered  his  account,  which  was  discussed  before  the  master, 
and  the  three  children  of -Efea^e^A  (defendants)  were  charged 
with  their  proportions  of  the  legacies  of  the  plaintiffs,  and  of 
the  expenses  of  the  executors  in  maintaining  and  educating 
the  plaintiffs,  and  the  same  was  deducted  from  their  propor- 
tions of  the  testator's  estate ;  but  the  executors  were  not  re- 
quired to  account  for  the  time  previous  to  the  death  of  the 
widow   of  the  testator ;    and    the   legacies   coming  to  the 
plaintiffs  were  retained,  by  William  Lupton,  out  of  the  pro- 
ceeds of  the  sale  of  the  real  estate,  which  was  known  to  the 
plaintiffs,  who  were  informed,  at  the  time,  of  the  taking  of 
the  account,  and  of  the  amount  of  their  legacies  being  so 
retained  by  the  executor,  to   whom  they  were  to  look  for 
payment. 

William  Lupton,  the  executor,  one  of  the  defendants,  was 
also  examined  as  a  witness  for  the  other  defendants.  He 
stated  that  the  testator,  at  the  time  of  his  death,- owed  little 
or  nothing  ;  that  the  personal  estate  was  sufficient  to  pay  all 
the  debts  and  legacies,  which  amounted  to  7,500  dollars. 
That  he  and  his  brother  Lancaster  were  the  sole  acting  ex- 
ecutors, and  the  whole  personal  estate  came  into  their  hands, 
each  one  receiving  a  part,  and  without  accounting  to  each 
other,  and  on  the  death  of  L.,  the  assets  in  his  hands  unadmin- 
istered,  were  delivered  over  to  the  witness.  That  the  plain- 
tiffs were  maintained  out  of  the  estate,  by  the  executors, 
until  they  came  of  age,  except  during  the  short  time  the 
piaintilT £.  was  married:  that  the  expenses  of  their  mainte- 
nance was  equal  to  the  interest  of  the  legacies ;  that  the  real 
estate  was  sold  under  the  partition,  and  one  third  of  the  pro- 
ceeds was  received  by  the  witness,  as  heir.  That  in  the  ac- 
count rendered  before  the  master,  in  the  suit  brought  in  be- 
half of  the  infant  children  of  'Elizabeth  Johnson,  the  witness 
kept  back  the  legacy  payable  to  S.  L.  at  the  age  of  25,  and 
the  two  sums  payable  *to  E.  L.  That  S.  L.,  after  he  ar-  {*i  19 
rived  at  the  age  of  25,  knew  of  the  fact,  and  accepted  the 
bond  of  the  witness  for  the  legacy  payable  in  three  years. 
That  in  his  account  he  charged  the  representatives  of  Lan- 
caster L.  and  Elizabeth  Johnson,  who  are  the  other  defend- 
ants, with  their  proportion  of  the  said  legacies,  and  for  the 
maintenance  and  education  of  the  plaintiffs,  the  amotint  of 
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If  17.       which,  with  their  assent,  he  retained  in  his  hands.     That  the 
.w«^^-*fc_/  plaintiflTs  were  not  25  years  of  age,  when  the  accounts  were 
LupTON       taken  in  the  chancery  suit,  nor  were  their  rights  or  interests 
Lup^ToN       impHcated  in  that  suit ;  but  they  knew,  after  they  arrived 
at  25  years  of  age,  of  the  settlement  with  the  other  defend- 
ants ;  and  he  paid  Elizabeth  P-  the  first  500  pounds,  except- 
ing a  very  small  part,  and  gave  his  bond  to  S.  L.,  which  he 
accepted,  for  the  legacies  due  him,  as  above  stated.     That 
the  witness  was,  in  July,  1811,  and  since  has  been,  un?ible 
to  pay  all  the  legacies. 

Riggs,  for  the  plaintiffs,  contended,  1.  That  the  legacies 
to  the  grandchildren  were  given  out  of  the  estate  of  the 
testator ;  and  the  defendants  were  only  entitled  to  the  resi- 
due of  the  estate,  after  those  legacies  were  paid ;  that  no  di- 
rection being  given  to  pay  the  legacies  out  of  the  personal 
estate,  they  were  a  charge  on  the  land.  The  devise  of  the 
real  estate  was  subject  to  this  cliarge,  and  the  devisees  are 
bound  to  see  the  legacies  paid.  The  plaintiffs  were  not, 
therefore,  obliged  to  look  exclusively  to  the  executors.  They 
might  take  what  he  could  give,  and  exhaust  the  remedy 
against  him,  before  calling  on  the  devisees.  (Brudenell  v. 
Boughton,  2  Atk.  268.  Joy  v.  Campbell,  1  Sch.  &/■  Lef. 
328.  344.) 

2.  That  residuary  legatees,  leaving  a  legacy  in  the  hands 
of  an  executor  or  trustee,  v^'ho  fails  to  pay,  are  themselves 
answerable  to  creditors.  {^Carsey  v.  Bashan,  decided  by 
Lord  Hardwicke,  in  1753,  cited  by  Lord  Redesdale,  in  Joy 
v.  Campbell,  1  Sch.  fy  Lef.  344.) 
[*620]  *3.  Younger  children,  as  to  the  provisions  for  them  by 

will,  are  regarded  as  creditors,  and  may  pursue  the  assets. 
(Uvedale  v.  Halfpenny,  2  P.  Wms.  151.) 

4.  That  the  executor  giving  his  bond  to  one  of  the  plain- 
tiffs for  the  legacy  due  to  him,  did  not  extinguish  his  right 
to  seek  payment  from  the  other  devisees,  out  of  the  estate  of 
the  testator. 

iS.  Jones,  jun.,  and  I.  L.  Biker,  contra,  contended,  that 
the  legacies  were  pecuniary,  not  specific;  (^Wilson  v.  Brown- 
smith,  9  Vesey,  180.  Lambert  \.  Lambert,  11  Fesey,  607.) 
and  the  plaintiffs  were  not  entitled  to  a  greater  portion  of 
interest  on  them  than  was  sufficient  for  their  maintenance. 
Legacies  payable  at  a  future  day  do  not  carry  interest,  un- 
less where  the  bequest  is  by  the  father  to  a  child,  and  no 
other  provision  is  made  for  the  child's  support.  (^EUlis  v. 
Ellis,  I  Sch.  Sf  Lef.  1 — 5.  Van  Bramers  v.  Hoffman's  Ex- 
ecutors, 2  Johns.  Ch.  Cas.  200.)  The  expense  of  the 
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maintenance  of  the  plaintiifs,  as  appears  from  the  testimony        1817. 
of  fV.  Lupton,  was  fully  equal  to  the  interest.  n_^— ^,.-*».^ 

The  testator  did  not  intend  to  make  these  legacies  charge-  Lupton 
able  on  his  real  estate.  There  are  no  words  used  which 
manifest  that  intention,  unless,  perhaps,  in  the  clause  devis- 
ing all  the  real  and  personal  estate  not  before  devised  ;  but 
these  words  are  not  to  be  understood  as  meaning  the  resi- 
due, after  debts  and  legacies  are  paid ;  (2  Atk.  626.  n.  Hash- 
wood  V.  Pope,  3  P.  Wms.  323.  Forrester  v.  Leigh,  Ambler, 
173.)  the  widow  had  the  whole  estate  for  Hfe,  which  must 
first  expire  before  any  part  of  the  real  estate  could  be  ap- 
plied to  pay  the  legacies.  If  the  real  estate  is  at  all  liable, 
it  can  only  be  after  the  personal  estate  is  exhausted.  When 
both  the  real  and  personal  estate  are  charged  with  the  pay- 
ment of  legacies,  the  legatees  must  look  first  to  the  personal 
estate.  (4  Vesey,  542.  5  Vesey,  149.  461.  Free,  in  Ch. 
392,  3  Atk.  201.  1  Bra.  Ch.  Cos.  *1U.)  There  was,  in  [*62l] 
this  case,  personal  property  amply  sufficient  to  pay  all  the 
debts  and  legacies  ;  and  if  any  deficiency  of  assets  has  arisen 
from  the  waste  of  the  executors,  the  devisees,  who  are  also 
legatees,  are  not  responsible,  or  bound  to  refund.  (1  Fere 
Wms.  459.  Walcott  v.  Hall,  2  Bro.  Ch.  Cas.  305.  2  Fonbl 
Eq.  371.  note  (p.)  2  Eq.  Cas.Abr.  7.  1  Munf.  Virg.  Rep 
440.)  Besides,  after  the  who\e  fund  had  been  raised  out  of 
the  estate,  and  gone  into  the  hands  of  the  executor,  or  trus- 
tee, the  estate  was  discharged,  and  the  legatees  must  look  to 
the  executor  for  the  money.  (5  Vesey,  736.  1  F.  Wms. 
518.  Salk.  153.)  The  defendants  had  no  notice  of  the  in- 
solvency of  the  executor,  at  the  time,  and  cannot  be  liable 
to  the  plaiDtifTs  for  the  application  of  the  money  in  the  hands 
of  the  executor.  If  they  had  sued  him,  he  would  have  had 
a  right  to  retain  the  amount  demanded  by  the  plaintiffs. 
Again,  if  the  plaintiffs  lose  their  legacies,  it  is  owing  to 
their  negligence,  and  a  want  of  due  diligence,  which  will 
preclude  them  from  any  relief  against  the  defendants.  They 
might  have  filed  their  bill  against  the  executors,  and  have 
compelled  them  to  give  security  for  the  legacies,  or  to  pay 
the  assets  which  had  come  to  their  hands,  into  Court.  {^Am- 
bler, 273.  1  Bro.  Ch.  Cas.  105.  1  Ch.  Cas.  121.)  Con- 
sidering the  defendants  in  the  light  of  sureties,  they  must, 
under  the  circumstances  of  this  case,  be  considered  as  dis- 
charged by  the  acts  of  the  plaintiffs.  (2  Vesey,  jun.  542. 
3  Atk.  91.  Cas.  temp.  Finch,  26.) 

The  deposition  of  W.  Lupton,  the  executor,  who  has  suf- 
fered the  bill  to  be  taken,  pro  confesso,  against  him,  is  good 
evidence  for  the  other  defendants.  Having  admitted  that  he 
has  received  the  assets,  and  is  bound  to  pay  the  legacies,  he 
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1817.  is  indifferent  between  the  parties.  (1  Phill.  Ev.  53.  2 
v>-.^-x,-^«_-  Johns.  Rep.  934.     3  Johns.  Rep.  420.     4  Johns.  Rep.  12(i. 

Ldpton       2  itfass.  Rep.  106.) 

LupTON.  *The  deposition  of  Roosevelt,  the  guardian  arf  litem,  is 

r*fi221  ^'®"  admissible  evidence.  (2  Dickens,  181.  3  AtJf.  604 
'  -■        Phill.  Ed.  51.    2  Str.   1211.) 

Riggs,  in  reply,  said,  that  interest  was  payable  on  the  leg 
acies,  and  the  evidence  did  not  show  that  it  had  been  all 
applied  to  the  maintenance  of  the  plaintiffs.  That  from  tlie 
accounts  and  proofs  in  the  cause,  it  appeared  that  the  de- 
fendants had  received  some  of  the  personal  estate.  The 
plaintiffs  were  not  bound  to  wait  for  the  death  of  the  widow, 
for  the  payment  of  their  legacies ;  they  might,  when  the  leg 
acies  were  due,  have  applied  to  this  Court  for  a  sale  of  the 
reversion  of  the  estate.  The  suit  by  the  infant  children  oi 
E.  J.  against  the  executors,  in  which  the  alleged  account 
and  settlement  was  made,  was  not  an  adversary  suit,  and  the 
plaintiffs  were  not  parties  to  the  settlement,  or  implicated  in 
the  suit.  A  bond, j3€7"^e,  does  not  extinguish  a  legacy.  The 
defendants  left  no  money  in  the  hands  of  W.  Lupton,  to  pay 
the  plaintiffs. 

The  Chancellor.  The  right  of  the  plaintiffs  to  recover 
their  legacies  from  any  df  the  defendants,  except  W.  Lwptqn, 
the  executor,  will  depend  upon  the  decision  of  these  two 
points : — 

1.  Whether  the  legacies  were  a  charge  upon  the  real 
estate : 

2.  Whether  the  executor  who  received,  and  afterwards 
wasted  them,  and  charged  them^  on  a  settlement  with  the 
other,  representatives  of  the  testator,  is  not  exclusively  re- 
sponsible. 

Dia'jnctjon  be-       ] .  The  legacies  were  not  specific,  but  common  pecuniary 

tween  pecun^-  legacies.     This  character  of  them  cannot  well  be  mistaken. 

leg^les.'''^'"  "  (9  Vesey,  180.  11'  Vesey,  607.)  The  testator  bequeaths 
the  sum  of  500  pounds  to  each  of  the  plaintiffs,  when  they 
attain'  the   age  of  21,  and  the  like  sum  to  each  of  them, 

t  *  623  ]  when  they  attain  the  age  of  25.  These  legacies  *have  been 
partly  paid  by  the  executors,  but  the  amount  now  due  is  not 
material  on  the  questions  raised.  The  only  part  of  the  will 
that  gives  any  color  to  the  copstruction  that  these  legacies 
were  intended  to  be  a  charge  upon  the  land,  is  the  clause 
which  gives  the  residuary  estate  to  the  defendants,  or  those 
under  whom  they  claim,  and  which  is  in  these  words :  "  I 
give,  devise  and  bequeath,  &c.  all  the  rest,  residue,  and  re- 
mainder of  my  real  and  personal  estate,  not  herein  befora 
already  devised  or  bequeathed." 
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This  clause  does  not  appear  to  me  to  afford  evidence  of       1817. 
mi  intention  to  charge  the  land  with  these  pecuniary  legacies.  v_^-n^-<«,_/ 

The  real  estate  is  not,  as  of  course,  charged  with  the  pay-       Loptok 
ment  of  legacies.     It  is   never  charged  unless   the   testa-      lupto.k. 
tor  intended  it  should  be,  and  that  intention  must  be  either  The  real  csimg 
expressly  declared,  or  fairly  and  satisfactorily  inferred,  from  's.  n<"  charged 
the  language  and  disposition  of  the  will.     Thig  general  rule  meni  of^  ie^ 
does  not  seem  to  admit  of  dispute.     If  that  residuary  clause  «'es,  unless ^so 
created  such  a  charge,  the  charge  would  have  existed  in  al-  chfreT'^y  ihe 
most  every  case,  for  it  is  the  usual  clause,  and  a  kind  of  for-  'esiator,  or  that 
mula  in   wills.     It  means,  only,  when  taken  distributively,  detriy  deduci- 
reddendo  singula  singulis,  that  the  rest  of  the  personal  es-  j^'^   fr"""    '■^^ 
tate,   not   before   bequeathed,   is    given    to   the    residuary  dlsposmons^f 
legatees,  and  that  the  remainder  of  the  real  estate,  not  be-  **">  '^'"• 
fore  devised,  is  in  like  manner  disposed  of    It  means  that  the  ^,^'^^1  devlsbi" 
testator  does  not  intend  to  die  intestate  as  to  any  part  of  liis  the  residue  o? 
property,  and  it  generally  means  nothing  more.  af'Stitr'not 

When  the  real  estate  is  charged,  and  not  in  the  most  ex-  before  devised, 
plicit  and  direct  terms,  it  is  usually  done  in  terms  that  indi-  ^°"  "^^  '"p'^ 
cate  a  pretty  clear  intention  that  the  legacies  were,  at  all  estate  is  to  be 
events,  to  be  paid.     Thus,  where  the  testator  devises  the  real  "^ys^^ 
estate,  after  payment  of  debts  and  legacies,  as  in  Tompkins  v.  estate  is  devis- 
Tompkins,  {Prec.  in  Chan,.  397.)  and  in  Shallcross  v.  Finder,  ^>  "after  pay- 
(3  Vesey,  738.)  or  where  he  devises  the  real  estate,  after  a  ^j"  legacies," 
direction  that  debts  and  legacies  be  *first  paid,  as  in  Holt  v.       [  *  624  ] 
Vernon,  (Prec.  in  Ch.  430.)  and  in  Williams  v.  Chitty,  (3  ''/ '.'?? "^''"S- 
Vesey,  545.)  the  real  estate  has  been  held  to  be  charged.  It  *  "^      *""■ 
is  not  sufBcient  that  debts  or  legacies  are  directed  to  be  paid. 
That  alone  does  not  create  the  charge,  but  they  must  be  di-  ^o„"^™  '''p^y 
rected  to  be  first,  or  previously  paid,  or  the  devise  declared  debts  and  lega- 
to  be  made  after  they  are  paid.  crelteTcha^ge 

There  is  no  such  language  here,  and  the  plaintiffs  are  on    tiie    lea. 
dricen  to  rely  on  the  residuary  clause.     Sir  Joseph  Jekyll  *^'*'*" 
(3  Atk.  626.  note,)  said,  that  when  the  testator  said,  all  the 
residue  of  my  personal  estate  I  give,  he  meant  the  residue  of 
what  he  had  not  before  specifically  devised,  and  not  the  res- 
idue after  debts  paid. 

In  Brudenell  v.  Boughton,  (2  Atk.  268.)  the  testator  gave 
pecuniary  legacies,  and  then  devised  the  remainder  of  his 
estate,  real  and  fjersonal,  after  payment  of  his  just  debts  and 
legacies ;  and  Lord  Chancellor  Hardwicke  held,  that  the  latter 
words  created  a  charge  upon  the  land,  as  a  collateral  security, 
after  the  personal  estate  had  been  applied  and  exhausted. 
This  decision  was  in  conformity  with  all  the  cases ;  but  the 
case  contains  some  further  observations,  for  it  appears  that 
the  testator  had  revoked  that  will,  and  by  another,  gave  pe- 
cuniary legacies  to  the  same  persons,  reduced  one  half,  and 
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1817.  ^'i^'i  adizd,  "I give  to  S.  all  the  rest  of  my  estate,  real  and 
v^,»~s.,,-->^  personal"  The  chancellor  thought,  upon  the  whole,  and 
LopTON  after  some  difficulty,  that  the  legacies  in  the  latter  will  were, 
L.DPTOB.  ^'®°'  ^  charge ;  and  though  the  case  wants  some  perspicuity, 
yet  it  appears  to  me  to  be  evident  that  the  two  wills  were 
taken  and  compared  together  in  drawing  that  conclusion. 
Lord  Hardwicke  said,  that  he  considered  the  legacies  under 
the  second  will,  as  part  of  the  money  given  by  the  first,  only 
new  modelled,  or  qualified,  or  equally  a  charge.  We  have 
no  reason  to  conclude,  that  if  the  intention  to  charge  the 
land  with  those  legacies  had  not  distinctly  and  clearly  ap- 
peared in  the  first  will,  that  he  would  have  deemed  the  leg- 
'  *  625  ]  acies  a  *charge  on  the  real  estate  by  the  words  of  the  second 
will.  The  prior  will,  here,  gave  a  construction  to  the  latter. 
So,  in  Hannis  v.  Packer,  {Amiler,  556.)  the  real  estate  was 
well  charged  by  the  devise  of  the  residue  of  the  real  and 
personal  estate  after  payment  of  debts  and  legacies,  and  the 
testator  there,  by  a  codicil  unwitnessed,  desired  the  devisees 
to  give  200/.  to  B.,  and  this  legacy  in  the  codicil,  though 
not  charged  there,  was  held  to  be  charged  by  force  of  the 
prior  will. 

But  it  is  sufficient  to  cite  the  case  of  Keeling  v.  Brown, 
(5  Vesey,  359.)  to  show  that  the  construction  of  this  resid- 
uary clause  is  perfectly  well  settled.  The  will  there  directed 
the  debts  and  funeral  expenses  to  be  paid,  and  then  devised 
several  parts  of  his  real  estate.  The  testator  then  gave  pe- 
cuniary legacies,  and,  "  as  to  all  the  rest,  residue,  and  re- 
mainder of  his  estate  and  effects  whatsoever,  whether  real  or 
personal,"  he  gave  and  devised  it  to  B.  It  was  agreed  by 
the  counsel  on  both  sides,  that  the  legacies  were  not  charged 
upon  the  real  estate,  and  the  master  of  the  rolls  considered 
it  to  be  a  point  exceedingly  clear. 

It  appears  to  me,  that  a  decision  on  this  point  settles  the 
case,  and  that  if  the  real  estate  was  not  charged,  the  devisees 
of  that  estate  are  not  to  be  disturbed.     But  it  may  be  infer- 
red from  the  proof,  that  these  defendants,  on  a  settlement 
with  the  executor,  took  some  small  part,  a  scintilla,  of  the 
personal  estate,  sufficient  to  call  them  to  an  account.     I  am 
inclined  to  think,  however,  from  the  facts  in  the  case,  that 
the  plaintiffs  are  bound,  at  all  events,  under  any  construction 
of  the  will,  to  look  exclusively  to  the  executor. 
An  executor      2.  As  William  Lupton,  the  executor,  has  suffered  the  bill  to 
^bufharbeen  ^6  taken  pro  confesso,  and  admits  himself  to  be  answerable 
taken  pro  cm-  for  the  legacies  claimed,  he  has  no  interest  in  the  questions 
£y'iegatees!"is  between  the  other  parties  to  the  suit.     He  has  received  the 
a     competeni  amount  of  the  legacies,  and  is  bound  to  refund,  either  to  one 
[  *  626  ]       party  or  the  other.     He,  therefore,  *Btands  indifferent,  or,  at 
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least,  he  has  no  interest  in  the  success  of  the  defence,  and        1817. 
is  a  competent  witness  for  the  defendants.     I  should  rather  ~...^^sy-~^^^ 
think  that  Roosevelt,  the  guardian   ad  literri,  is  also  a  compe-       Lupton 
tent  witness.     (Dickens,  181.  fVyatt's  P- R.  419.)     He  can      Lup^^o^ 
only  be  liable  for  costs,  and  that  is  a  matter  of  discretion,  and  ^mess  for  iha 
depends  upon  the  fact  of  misbehavior.     When  infants  are  other    defeud- 
sued,  some  person  must  appear  for  them,-  ad  litem.     It  is  an  l"gs\ 
act  of  necessity  and  good  will,  and  such  a  guardian  is  not,     ii  seems,  ihat 
of  course,  chargeable  with  costs,  though  the  defence  should  ^  guardian  ad 
lail.     He  has  no  certam  and  nxed  interest  m  the  cause.     But  peient  wrmoss, 
the  question  on  his  competency  is  not  material,  for  the  same  „fo5t *" li'afi'e  for 
facts  which  he  testifies  to  are  proved  by  others.  costs' only,  and 

The  substance  of  the  testimony,  in  reference  to  the  second  ">*'    "?' ,  '?'' 

II  1    /•  ;    1  III  ■  1   course,  but    in 

pomt,  IS,  that  the  testator  left  no  debts,  and  that  the  personal  the  discretion 
estate  which  carae  to  the  hands  of  the  executors,  was  equal,  °^  *^%  *^°"r'' 

J  p  II  /.    I       1  •  mi         according  to  the 

and  more  than  equal,  to  the  payment  oi  the  legacies.  Ihat  circumstances, 
the  plaintiffs,  during  their  respective  minorities,  were  prin- 
cipally supported  and  educated  by  the  executors ;  that  the 
real  estate  in  the  city  of  New-York  was  sold  under  the  par- 
tition act,  and  the  proceeds  divided  among  the  devisees. 
That,  on  a  settlement  between  William  Lupton,  the  surviving 
executor,  and  the  other  defendants,  as  residuary  legatees 
under  their  parents,  those  defendants  were  charged  with 
their  proportion  of  the  legacies  due  the  plaintiffs,  and  of  the 
expenses  of  their  maintenance  and  education,  and  the  amount 
was  retained  by  the  executors,  with  the  assent  of  the  defend- 
ants. This  settlement  puts  an  end  to  the  claim  of  the  plain- 
tiffs on  any  other  person  than  the  executor. 

There  is  a  distinction,  running  through  the  cases,  between  If  an  execu 
an  original  deficiency  of  assets,  and  where  the  assets  were  fegatee^^^  and 
sufficient,  but  had  been  wasted  by  the  executor.  In  the  there  is,  after- 
former  case,  a  legatee,  who  has  been  paid  more  than  his  fic^,ency  \f  as- 
proportion,  under  the  deficiency,  must  refund ;  but  in  the  sets  to  pay  the 
latter  case,  he  is  not  obliged  to,  for  he  has  received  no  more  °eV"'so*p^d^ 
than  what  *was  due  to  him,  and  the  other  legatees  must  [  *  627  ] 
look  to  the  executor.  The  legatee,  who  has  been  paid,  shall  must  refund  a 
retain  the  advantage  of  his  legal  diligence.  This  rule  was  parf  of  what  L 
so  laid  down  by  Sir  Joseph  Jekyll,  in  1  P.  Wms.  495.  (anon.)  has  received. 
but  it  does  not  apply  where  a  creditor,  instead  of  a  legatee, 
is  in  question.  On  a  waste  by  the  executor,  a  legatee  who  ^4'  ,'•"  ""^ 
has  been  paid,  must  refund  in  behalf  of  a  creditor.  (Eyre,  asseu^ has  been 
chief  baron,  in  Hardwicke  v.  Mimd,  1  Anst.  112.     Anon.  1  occasioned   by 

Tr  -,  ^^  \T»i  i"'i  If  c  the  Miasie  of  the 

yern.  162.)  But  the  authorities  stop  here  ;  and  the  case  ot  executor,  the 
WaJcott  v.  Hall,  (2  Bro.  305.)  is  such  a  clear  and  solemn  ^^^^\^^° ^ 
adjudication  on  this  point,  as  to  place  it  beyond  all  further  fall,  ihl  adv^- 
controversy.  There  was  a  legacy,  in  that  case,  of  50L  given  'ag« p''"«'J  !?7 
to  the  plaintiff  and  payable  at  the  age  of  21,  and  the  interest,  gence;  yet,  is 
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1S17.       in  the  mean  time,  to  be  applied  to  his  maintenance.     The 
■>.«<»-*s^-*»^  residue  of  the  personal  estate  was  given  to  the  defendants. 
LupTOK       The  executor  retained  the  legacy  for  the  plaintiff,  and  paid 
LuPTON.      o^<5r  the  residue  to  the  residuary  legatees,  and  then  became 
favcr  of  a  ere*  a  bankrupt'.     On  a  bill  filed  against  the  executor,  and  the 
Uor,  he    must  residuary  legatees,  Lord  Kenyan,  who  was   then   master  of 
the  rolls,  declared  that  the  residuary  lega,tees  were  not  liable 
for  they  had  received  no  more  than  they  were  entitled  to, 
and  the  party  must  rest  on  the  devastavit,  and  he  dismissed 
the  bill.     This  case  is  very  much  in  point,  and  is,  of  itself, 
decisive. 
A      legatee       A   legatee,  who  uses  due  diligence,  can    usually  secure 
Me^mo'J'''^"to  himself,  and  a  co-legatee  ought  not  to  suffer  for  his  negli 
bring  into  Court  gence.  Or  Stand  security  for  an   executor.     The  Court  of 
MdT  'or  ''to  Chancery  will  no  doubt,  (and  cases  to  this  point  were  referred 
give    securiiy,  to  by  Lord  Thurlow,  in  1  Bro.  105.)  on  proper  application, 
u'payableiiTa  Compel  an  executor  to  bring  in  money  acknowledged  to  b'e 
future  day.        in  his  hands,  or  give  security  for  a  legacy,  payable  at  a  future 
day.     There  is  a  case,  in  1  SalJc.  153,  (which  was  referred  to 
by  Baron  Graham,  in   Omerod  v.  Hardman,  5  Vesey,  736.) 
and  also  the  case  6^  Morgan  v,  Morgan,  cited  in  2  Eq.  Cas. 
Abr.  1.,  both  of  which  were  cases  in  the  house  of  lords,  in 
[  *  628  1       which  it  was  decided,  *that  if  trustees  waste  a  fund  raised 
out  of  the  real  estate  to  pay  debts  and  legacies,  or  if  execu- 
tors wEiste  a  fund  out  of  the  personal  estate,  the  real  estate, 
in  the  one  case,  is  not  to  be  charged  with  a  burden  which 
it  has  borne  once,  and  in  the  other,  it  is  said,  that  the  heir 
is  not  to  suffer  for  the  devastavit  of  the  executor. 
The  personal      The  personal  estate  is  the  proper  fund  to  pay  debts  and 
proper  fund  '^o  legacies,  and  in  general  it  is  first  to  be  applied,  though  the 
pay  debts  and  real  estate  may  be  charged. 

(o^be'^fii-sTlp-       There  is  then,  no  foundation,  on  any  view  of  the  subject,  for 

(jiied,    though  the  suit  against  any  of  the  defendants,  except  William  Lup- 

-.'?chl?eed'"^'^  iow,  the  executor ;  and  the-bill,  as  to  the  rest  of  them,  ought 

to  be  dismissed ;  and  following  the  case  of  Walcott  v.  Hall, 

I  shall  dismiss  the  bill  without  costs.     But  the  plaintiffs  are 

entitled  to  such  decree  as  their  bill  will  warrant,  against 

William  Lupton ;  and,  as  they  may  wish  to  take  a  decree 

against  him,  there  must,  in  that  case,  be  a  reference,  to  as- 

A      legacy,  certain  the  precise  amount  of  the  legacies  due,  with  interest. 

Fiuureday^does  ^'^°'^  *^^  *™®^  ^'^^y  ^'^""^  respectively  payable..    With  re- 

not  curry 'inter-  spect  to  the  question  of  interest,  it  may  be  proper  to  observe, 

ff 'a"a'bie'-'"n.'  *^^*  ^^^  general  rule   is,  that  a  legacy  payable  at  a  future 

less  in  the 'rase  day  does  not  Carry  interest,  until  after  it  is  payable,  unless  it 

a' c/iiW^^where  ^^  ^  legacy  to  a  child,  payable  at  a  future  day,  and  the  child 

the  parent  has  has  no  Other  provision,  nor  any  maintenance,  in  the  mean 

provtsion  for''Hs  *"'*^i  allotted  by  the  will.     If  there  oe  no  such  provision, 

maintenance.       486 
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the  legacy  carries  interest  immediately,  on  the  presumption        1317. 
that  the  parent  must  have  intended   that  the  child  should,    ^.^-n,^— i^ 
in  the  mean  time,  be  maintained  at  his  expense;  but  this       Lupion 
implication  is  destroyed,  if  any  provision,  however  small,  be      lu/to« 
made  for  maintenance.     (Lord  liedtsdale,  m  Ellis  v.  Ellis,     ,5^  j,  ^^^^ 
1  Sch.  ^  Lef.  5.     Lord  Hardwicke,  in  Hearle  v.  Green-  :;.ai  tiiis  excep- 
hank,  3  Atk.  716.    Harvey  v.  Harvey,  2  P-  Wms.  2L  Crick-  '^^J°Z  "h°e' 
ett  V.  Dolby,  3  Vesey,  10.)     But  the  better  opinion,  or  rather  caseoiao-««t 
the  weight  of  authority  .is,  that  even  this  humane  presump-  -'^"  ' 
tion  does  not  apply  to  the  case  of  grandchildren,  and  that 
there  *must  be  something  special  in  the  will,  for  that  pur-       [  *  629  ] 
pose,  in  case  of  a  grandchild,  or  a  legacy  payable  at  a  future 
day,  vi\\\  not  carry  interest.     {Hougkton  v.  Harrison,  2  Atk. 
329.     Butler  v.  Freeman,  3  Atk.  58.   Lord  Eldon,  in  6  Vesty, 
546.  axid'Van  Bramer  \.  Executors  of  Hoffman,  2  Johns.  Cos. 
200.  and  the  case  cited  in  1  Sch.  &f  Lef.  5.  against  the  opin- 
ion of  Lord  Aloanley,  in  3  Vesey,  12.  and  the  doubt  express- 
ed in  12   Vesey,  23.)     In  this  case  there  is  no  pretence  for 
interest,  eo  nomine,  before  the  legacies  were  due,  but  a  main- 
tenance was  directed  out  of  the  interest  and  rents  of  the  estate 
given  them,  and  beyond  such  a  reasonable  maintenance,  it 
the  discretion  of  the  executors,  they  were  not  entitled. 

The  bill  was  accordingly  dismissed  as  to  all  the  defend- 
ants, except  William  Liipton,  without  costs,  and  a  decree, 
as  to  him,  that  he  pay  the  balance  of  the  legacies  due,  with 
interest,  from  the  times  they  were  payable,  together  with  the 
costs  of  the  suit,  as  against  him,  and  that  a  reference  be  had 
to  a  master,  to  ascertain  the  amount  due. 

The  following  decree  was  entered  : — ■ 

"  That  the  plaintiffs'  bill  stand  dismissed,  as  against  all  the 
defendants,  except  the  defendant  William  Lupton,  without 
costs,  &c. ;  and  that  the  plaintiffs  are  entitled  to  recover 
from  the  defendant  W.  L.  the  arrears  of  the  legacies  devised 
to  thsm  respectively,  in  and  by  the  last  will  and  testament 
of  their  grandfather,  William  Lupton,  deceased,  and  in  the 
pleadings  set  forth  with  interest  thereon,  from  the  times  the 
said  legacies  respectively  became  payable,  and  the  costs  of 
this  suit  to  be  taxed ;  and  for  the  purpose  of  ascertaining  how 
much  is  due  to  the  plaintiffs  respectively,  for  the  legacies  be- 
queathed as  aforesaid,  and  the  interest  thereon,  it  is  further 
ordered,  ihat  it  be  referred  to  a  master  in  chancery,  to  as- 
certain, compute,  and  report  what  is  due  to  the  plaintiffs, 
and  to  each  of  them,  for  the  legacies  aforesaid,  and  the  in- 
terest thereon  to  be  computed  as  aforesaid,  and  that  the 
*master  report  thereon  with  all  convenient  speed.  And,  in-  [*630  ' 
asmuch  as  the  said  defendant  W.  L.  has  not  appeared  to 
the  plaintiffs'  bill,  nor  defended  this  suit,  and  the  plaintiffs 
are,  therefore,  entitled  to  proceed  before  the  master,  ex  parte, 
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1817.  it  's>  therefore,  further  ordered,  that  upon  the  master's  re 
port  being  filed,  the  same  may  be  confirmed  in  eight  days^ 
by  an  order  to  be  entered  for  that  purpose,  unless  the  said 
W.  L.  shall  appear  before  the  master,  gratis,  and  shall  also, 
wilhin  the  said  eight  days,  show  cause  against  such  confir- 
mation, by  filing  exceptions  thereto ;  and  that,  if  the  said 
report  shall  be  hied  and  confirmed  as  aforesaid,  then  the 
Plaintiffs  may  proceed,  and  have  their  costs  of  this  Suit  caxed, 
and  they  shall  then  be  entitled  to  execution,  jointly  or  sep- 
arately, against  the  said  W.  L.,  lor  the  amount  of  the  said 
master's  report,  with  interest  thereon  from  the  date  of  the 
same,  and  the  costs  of  this  suit  to  be  taxed  as  hforesaid,  ac- 
cording to  law,  and  the  course  of  this  Court." 


Lyman  and  Lyman  against  The  United  Insurance 
Company. 

[Afflrmed,  17  Johns.  373.] 

Kquity  will  not  interpose  to  amend  a  written  instrument,  {as  a  policy  of 
insurance,)  witliout  the  clearest  and  most  satisfactory  proof  of  the  mis- 
take, and  of  the  real  agreement  between  the  parties,  especially  where 
the  mistake  is  denied  in  the  answer. 

Btptemher  30\\i.  THE  bill  was  filed  to  have  a  policy  of  insurance  corrected 
and  amended.  The  plaintiffs,  in  February,  1813,  were  part- 
ners in  trade,  and  made  the  following  application  to  the  de- 
fendants for  insurance  :  "  What  will  be  the  premium  of  in- 

I  *631  ]  surance  on  the  brig  Union,  at  and  from  this  to  *Oporio,  with 
a  cargo  of  corn ;  at  and  frorh  Oporto,  to  the  Cape  de  Verd 
Mnmts,  for  a  cargo  of  salt ;  and  at  and  from  said  Islands  to 
her  port  of  discharge  in  the  United  States,  free  from  British 
capture  1  The  said  brig  will  sail  under  a  Fortuguese  royal 
passport.  What  return,  provided  the  risk  ends  at  Oporto  1 
And,  also,  what  the  premium  would  be,  against  all  risks,  the 
voyage  round  ?  The  policy,  to  (the  plaintiffs  or)  whomso- 
ever it  may  concern.  A  valued  policy.  Value  5,000  dol- 
lars. New-York,  February  \bfh,  1813.  J.  if  E.  Jjyman. 
N.  B.  The  brig  Union  lately  belonged  to  James  Robinson" 
The  bill  stated  that  war  existed  between  the  United  States 
and  Great  Britain.  That  peace  existed  between  Portugal 
and  Great  Britain,  and  that  the  Portuguese  royal  passport 
was  intended  as  a  cover  against  capture  by  the  enemy,  the 
488 


OASES  IN  CHANCERY.  ti^l 

plaintiffs  being    citizens   of  the    Unlte.l  States.     That  the        1S17. 
policy  was  m'ade  out,  as  the  plaintiffs  supposed,  according  s-*«-n^-^_' 
to  the  terms  of  the  representation,  and  was  left  with  the  de-       Ltma» 
fendants.     That  on  calling  for  the  policy,  about   10  days    uhited  Ims. 
after  the  vessel  sailed  on  her  voyage,  the  24th  of  February,  Co. 

1813,  they  discovered  that  it  contained  a  description  of  the 
vessel  as  American,  which,  they  are  advised,  amounts  to  a 
warranty,  that  she  should  sail  with  American  papers.  That 
the  policy  was  returned  to  the  defendants,  with  a  request 
that  they  would  alter  it,  and  insert  a  clause,  that  the  vessel 
should  sail  with  a  Portuguese  royal  passport,  but  the  defend- 
ants refused  to  make  any  alteration  in  the  policy.  The  bill 
prayed  that  the  policy  might  be  amended,  so  as  to  contain 
a  clause  permitting  the  vessel  to  sail  with  such  a  passport. 

The  defendants,  in  their  answer,  said,  that  they  knew  that 
the  plaintiffs  were  American  citizens,  and  they  understood  and 
believed  they  were  owners  of  the  brig,  and  that  she  was 
duly  documented  as  an  American  vessel,  and  had  no  idea 
that  the  passport  would  be  inconsistent  with  her  American 
character ;  or  that  it  was  the  intention  of  the  plaintiffs  to 
represent  her  as  Portuguese,  and  as  a  cover  from  *capture.  [  *  6'-l-i  \ 
That  being  warranted  free  from  British  capture.  Great 
Britain  being  the  only  enemy  of  the  United  States,  any  such 
device,  to  protect  her,  was  not  necessary  for  the  defendants, 
though  it  was  important  that  she  should  not  have  a  document 
that  would  give  her  a  national  character  of  a  belligerent. 
That  the  policy  truly  expressed  the  terms  of  the  agreement 
between  the  parties,  and  the  defendants  meant  the  vessel 
should  sail  as  American,  and  with  such  papers  only  as  an 
American  vessel  might  use.  That  the  plaintiffs  asked  the 
defendants,  what  additional  premium  they  would  demand, 
for  altering  the  policy,  so  as  to  insure  her,  as  sailing  with  Por- 
tuguese  papers,  and  the  defendants  answered  five  per  cent., 
which  the  plaintiffs  refused  to  give. 

The  secretary  of  the  defendants  said  the  policy  was  filled 
up  according  to  the  terms  of  the  written  application.  At 
the  bottom  of  the  written  application,  the  defendants  made 
the  following  memorandum  :  ■'  Free  from  embargo  risk  out 
— five  per  cent. — Clause  No.  2. — Account  of  themselves, 
and  whom  else  it  may  concern." — 

T.  A.  Emmet,  and  Woodward,  for  the  plaintiffs. 

S.  Jones,  jun.,  for  the  defendants. 

The  Chanceli.ok.     The  difficulty  in  this  case  arises  from 

the  want  of  the  requisite  evidence  of  any  agreement  of  the 
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,1817.       parties,  different  from  that  contained  in  tiie  policy.     The 

v,«*-s^-*.^  cases  which,  treat  of  this  head  of  equity  jurisdiction,  retiuir"? 
Lyman       the  mistake  to  be  made  out  in  the  most  clear  and  decided 

United  Ins.    manner,  and  to  the  entire  satisfaction  of  the  Court.     The  au 
Co.  thorities  were  reviewed  in  the  decision  in  the  ca.se  of  /jfil/es- 

\  Ante,  p.  585.  pjg  and  wife  V.  Moon,j-  and  a  reference  was  made  to  the  suc- 
cessive opinions  of  Lord  Hardwicke,  Lord  Thurlow,  and  Lord 

[*633]  Eldon,  {lVesey,3il.  I  Bro.  94.  6  Fwey,  328.)  *in  favor 
of  the  most  demonstrative  proof,  especially  against  the  answer 
denying  the  mistake. 

In  the  present  case,  we  have  not  any  parol  proof  that  the 
United  Insurance  Company  ever  did  agree  to  any  other  con- 
tract of  insurance  than  that  contained  in  ,the  policy.  The 
witnesses  examined  on  the  part  of  the  plaintiffs,  were  not 
present  at  any  conversation  or  agreement.  They  give  ua 
only  general  information  and  belief;  and  they  know  nothing 
of  any  agreement  between  the  parties,  different  from  that 
which  the  policy  contains.  The  only  circumstance  on  which 
the  plaintiffs  can  place  any  reliance,  to  show  that  the  com- 
pany had  agreed  to  the  proposals,  in  respect  to  the  Portu- 
guese passport  and  Portuguese  character  of  the  vessel,  in 
other  words,  to  the  disguise  and  deception  at  which  the 
plaintiffs  aimed,  is  the  memorandum  at  the  foot  of  the  plain 
tiffs'  proposals.  But  it  appears  to  me,  that  this  note  is  far 
too  vague  and  uncertain  to  justify  any  correction  of  the  pol- 
icy. It  was  not  subscribed  by  the  company,  nor  by  their 
authority.  It  appears  to  be  only  heads  of  conversation  and 
inquiry  on  mere  fugitive  points,  which  were  lost  and  merged 
in  the  execution  of  the  formal  instrument.  It  was  the  duty 
of  the  plaintiffs  to  have  resorted  to  that  instrument,  as  soon 
as  it  was  drawn,  to  see  whether  the  parties  understood  each 
other.  There  is  no  evidence  that  this  memorandum  was  re- 
turned by  the  company,  as  the  terms  agreed  to  by  them.  Not 
a  witness  alludes  to  it.  The  clerk,  who  was  examined,  says, 
that  the  policy  was  filled  up  according  to  the  terms  agreed 
to  by  the  company,  and  returned  by  them  ;  and  so  says,  also, 
the  answer  of  the  secretary  to  the  company.  And  what  were 
these  terms  ?  No  one  says  that  the  notes  at  the  foot  of  the 
proposals  were  the  terms,  nor  for  what  purpose  they  were 
made.  All  this  is  left  to  conjecture  and  inference.  The 
notes  are  not  sufficiently  full  and  intelligible  to  make  out 
any  policy,  in  extenso,  from  them.     It  does  not  appear  to 

[  •  634  ]  which  alternative  part  of  the  proposals  they  alluded.  *The 
policy  itself,  to  which  we  are  to  look  for  the  terms,  accord- 
ing to  the  answers,  and  to  the  testimony  of  Jones,  the  clerk, 
contained  special  stipulations ;  as,  for  instance,  against 
American  captures,  not  mentioned  in  the  proposals,  nor  al 
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luded  to  in  the  notes,  and  to  which  no  objection  was  made        1817. 

by  the  plaintiffs.     To  alter  a  clear  written  contract  of  the  ^^rf.-^^— ^ 
parties,  without  any  parol  proof  to  warrant  the  new  agree-       Ltman 

ment,  and  when  the  charge  of  mistake  is  denied  in  the  an-  ,,     "■  ,. 

',,.,,  .°  ,  11-  United  Is» 

swer,  and  denied  by  a  witness  present ;  and  to  do  this  upon         co. 
no  other  foundation  than  such  an  imperfect  memorandum, 
obscuris  vera  invohens,  would  be  destructive  to  the  certainty 
and  safety  of  written  contracts. 

There  is  no  case  that  goes  such  lengths  ;  no  amendment 
was  ever'  made,  without  absolute  conviction  of  the  truth  and 
precision  of  the  real  agreement.  Here  is  no,  or,  at  least,  not 
suflScient,  evidence  that  the  defendants  ever  did  agree  to  any 
other  terms  of  insurance  than  those  expressed  in  the  policy. 
The  bill  must,  consequently,  be  dismissed ;  and  I  am  wilUng 
that  it  should  be  without  costs,  as  was  done  by  Lord  Hard- 
wicke,  in  one  of  the  cases  referred  to,  on  the  ground  that 
here  may  have  been  a  misapprehension  between  the  parties 
in  the  formation  of  their  contract. 

Bill  dismissed. 
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ABATEMENT. 
Of  suit,  vide  Alien. 
Of  nuisance,  vide  Nuisance,  2. 


ACCOUNT. 

1.  To  sustain  a  bill  for  an  account, 
there  must  be  mutual  demands; 
not  a  single  matter,  but  a  series 
of  transactions  on  one  side,  and  of 
payments  on  the  other.  Porter 
V.  Spencer,  169 

2.  A  defendant  will  be  ordered  to 
account  for  moneys  overpaid,  in 
pursuance  of  a  usurious  contract. 
Dey  V.  Dunham,  191 

3.  A  party  cannot  surcharge  and 
falsify  an  account,  unless  upon 
the  ground  of  mistake,  or  error 
distinctly  charged.  Stoughton  v. 
Lynch,  210 


Vide  Executor  and  Administbator, 
I.  3,  4. 


ADULTERY. 

On  a  bill  for  a  divorce,  a  feigned  issue, 
to  try  the  truth  of  the  adultery, 
will  not  be  awarded,  unless  the 
adultery  is  specifically  charged, 
and  with  that  degree  of  certainty 
as  to  time,  place,  &c.,  as  may  en- 
able the  defendant  to  meet  the 
fact  at  the  trial.     Codd  v.  Codd, 

224 

AGREEMENT. 

I.  Construction,  effect,  waiver  of,  and 
rescinding  agreement. 
II.  Specific  performance. 


Interest,  how  to  be  calculated  on  a 
running  account,  vide  Interest. 

Vide  Assignment,  8.  Contribution, 
6.  Debtor  AND  Creditor,  2.  Ex- 
ecutor AND  Administrator,  2. 
Nb  Exeat  Republica.  Part- 
nership, 5,  6,  7,  8.     Usury,  1. 


ADMINISTRATION. 


Vide    Executor    and 
tor,  I. 


I.  Construction,  effect,  waiver  of,  and 
rescinding  agreement. 

1.  A  subsequent  decision  of  the 
Court  of  Errors,  in  a  different 
case,  giving  a  different  exposition 
of  a  point  of  law  from  the  one  de- 
clared by  the  Supreme  Court, 
when  the  parties  to  a  suit  entered 
into  an  agreement  relative  to  such 
suit,  can  have  no  retrospective 
effect,  so  as  to  destroy  the  oper- 
ation of  such  agreement.  Lyon 
4*  Brochway  v.   Richmond  and 

Administra-  others,  51 

2.  A    written    agreement    may    be 
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waived   by  parol.       Botsford  v. 
'  Burr,  405 

3.  By  an  agreement,  made  in  April, 
1815,  A.  covenanted  with  B.  and 
C,  directors  and  agents  of  a 
manufacturing  company,  to  make 
certain  machinery,  in  one  year,  at 
a  certain  price,  to  be  paid  in  in- 
stalments. On  the  1st  oi  August 
following,  B.  and  C.  gave  notice 
that  the  company  could  not  go 
on,  and  that  the  contract  was 
abandoned ;  and  A.  (the  covenants 
being  independent)  brought  an 
action  at  law  against  B.  and  C, 
to  recover  the  instalments  due 
before  the  1st  of  August.  The 
Court  refused  to  stay  the  suit  at 
law,  by  injunction,  until  the 
amount  of  compensation  justly 
due  to  A.,  for  the  work  he  had 
done,  could  be  ascertained  by  a 
master,  or  by  an  issue  of  quantum 
demnijieatus ;  the>  plaintiff's  right 
of  action  at  law  being  clear  and 
certain,  and  the  amount  of  the  in- 
stalments sued  for,  appearing, 
from  the  answer  of  A.,  not  to  ex- 
ceed an  adequate  compensation 
for  the  materials  found,  and  work 
done  by  him  towards  the  fulfil- 
ment of  his  contract,  on  the  1st 
of  August.  Skinner  v.  Dayton 
and  others,  526 

4.  It  seems  that  one  party  alone  can- 
not rescind  a  contract;  and  if  A. 

.  had  gone  on,  notwithstanding  the 
notice  from  B.  and  C,  and  com- 
pleted the  machinery  according 
to  his  contract,  and  tendered  it  to 
them,  whether  he  would  not  be 
entitled  to  demand  the  full  sum 
stipulated  to  be  paid  1     Queere.  ib. 


II.  Specific  performance. 

Inadequacy  of  price,  though  not 
so  gross  as  to  amount  to  fraud, 
ra?iy  he  a  sufficient  ground  for  re- 
fusing to  enforce  a  specific  per- 
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formance  of  a  contract  of  sale. 
Osgood  and  others  v.  Franklin 
and  others,  23 

Specific  J)erformance  of  contract  be- 
tween husband  and  wife,  vidf 
Baron  and  Feme,  7. 

Vide  Evidence,  II.  20. 


ALIEN. 

That  a  suit  was  brought  by  the  plam 
tiff,  as  trustee  for  an  alien  enemy, 
is  no  objection  after  the  war,  ag 
the  suit  was  not  abated  during  the 
war,  and  the  disability  is  merely 
temporary.  Hamersley  v.  Lam- 
bert and  others,  50S 


AMENDMENT. 
Fiirfe  Practice,  IV.  20. 

ANSWER. 
Vide  Pleading,  III. 

APPEAL. 

1.  An  appeal  does  not  lie  for  costs 
merely.  Easfbum  4*  Dowries  v. 
Kirk,  317 

2.  An  appeal  interposed  after  a  de- 
cree for  a  sale  is  essentially  exe- 
cuted, does  not  supersede  the 
completion  of  the  purchase.  £xe- 
cutors  of  Brasher  y.Cortlandt,  507 

APPRAISEMENT. 

Vide  Award,  4.  8,  9 

ARBITRATION 
Vide  Award. 


INDEX 


63T 


ASSIGNMENT. 

I.  A  creditor,  to  whom  his  debtor' 
has  assigned  property,  as  securi- 
ty for  advances  and  responsibili- 
ties, with  an  agreement  thai,  if 
the  property  is  not  redeemed 
•  within  a  certain  time,  the  assignee 
may  sell  it,  to  pay  and  indemnify 
himself,  may,  after  the  expiration 
of  the  time  limited,  sell  the  prop- 
erty for  his  indemnity ;  and  may, 
with  the  assent  of  the  debtor,  be- 
come the  purchaser  thereof,  and 
of  all  the  equitable  or  residuary 
interest  of  the  debtor,  at  a  fair 
and  adequate  valuation  ;  and  such 
purchase,  if  made  bona  fide,  and 
without  intent  to  injure  or  defraud 
creditors,  will  be  valid,  not  only 
against  the  debtor,  or  cestuy  que 
ti~ust,  but  against  all  other  per- 
sons. Hendricks  v.  Robinson  and 
others,  283 

'J.  Where  F.,  a  debtor  in  embar- 
rassed circumstances,  made  an  as- 
signment (absolute  on  its  face) 
of  personal  property  to  W.,  a  cred- 
itor, as  security  for  a  new  loan 
of  money,  and  for  existing  claims, 
and  also  for  his  indemnity  against 
existing  and  future  engagements, 
especially  all  such  as  should  arise 
in  the  management  of  the  property 
assigned ;  and  W.,  for  the  pur- 
. poses  of  the  assignment,  effected 
a  loan  of  money  from  P.,  on  con- 
dition of  guarantying  to  him  a 
debt  due  to  him  from  F.,  to  be 
paid  out  of  the  proceeds  of  the 
property  so  assigned ;  it  was  held 
that  P.,  by  lending  his  money  to 
W.  on  this  guaranty,  acquired  an 
equitable  lien  on,  and  was  enti- 
Jed  to  be  paid  his  debt  out  of, 
■fic  proceeds  of  the  property  in 
iftfe  hands  of  W.,  in  pueference  to. 
other  ureoitors.  ib. 

3.  The  assijruec,  under  such  an  as- 
signment, is  entitled  to  his  com- 
missions on  the  «ale  of  the  prop- 


erty, according  to  tlie  stipulation 
contained  in  the  assignment,  un- 
less the  allowance  is  so  dispropor- 
tionate and  extravagant  as  to 
afford  evidence  of  fraud.  ib. 

4.  The  assignee  of  a  chose  in  action 
takes  it  subject  to  all  the  equity 
of  the  original  obligor,  or  debtor, 
at  the  time,  but  not  to  a  latent 
equity  residing  in  a  third  person, 
against  the  obligee  or  assignor. 
Murray  4"  Winter  v.  Lylburn 
and  others,  44 1 

S.  P.  Livingston  v.  Dean  and  others, 

479 

5.  To  subject  him  to  the  equity  of 
a  third  person,  he  must  have  ex- 
press or  constructive  notice  of  it, 
at  the  time  of  the  asrfgnment. 
Livingstonv.  Dean  and  others,  4:79' 

6.  Where  S.  obtained  from  L.  a 
deed  for  land,  through  fraud,  in 
which  H.  was  concerned,  and  B: 
afterwards  confessed  a  judgment 
to  H.,  who  assigned  it  to  R.  for  a 
valuable  consideration,  and  with- 
out notice  of  the  fraud,,  it  was 
held  that,  the  deed  to  B.  being 
null  on  account  of  the  fraud,  the 
judgment  created  no  valid  lien  on 
the  land ;  that  R.  took  the  assign- 
ment at  his  peril,  and  subject  to 
all  the  existing  rights  of  the  debt- 
or ;  and  the  land  was  decreed  to 
be  reconveyed,  discharged  from 
the  judgment,  and  a  perpetual 
injunction  awarded.  Livingston 
V.  Hubbs  and  others,  512 

7.  An  assignment  by  a  debtor  of  all 
his  property,  in  trust,  to  pay  the 
trustees,  and  such  other  creditors 
as  the  debtor,  in  one  year,  by 
deed,,  might  direct  and  appoint, 
&C.,.  reserving  a  power  to  appoint 
new  trustees,  and  to  revoke,  alter, 
add  to,  or  vary  the  trusts,  at  his 
pleasure,  is  fraudulent  and  void. 
Riggs  and  others  v.  Murray  and 
others,  -565 

&;,  The  trustees,  under  such   deed, 
were  decreed  to  account  for  the 
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proceeds  of  the  property  received 
by  them  under  the  assignment, 
with  interest,  deducting  their 
commissions  and  charges ;  and  to 
be  entitled  only  to  come  in,  pari 
passu,  with  the  other  creditors, 
for  their  ratable  proportion  of  the 
debtors'  estate.  Riggs  and  others 
V.  Murray  and  others,  565 

9.  Though  assignments  in  trust,  with 
a  power  of  revocation,  may  be 
good  in  family  settlements,  yet  a 
power  of  revocation,  reserved  by 
a  debtor,  in  an  assignment  of  his 
property  to  pay  certain  creditors, 
renders  the  instrument  fraudulent 
and  void.     S.  C.  576 


AWARD. 

1.  In  the  case  of  an  award,  this 
Court  will  not  interfere,  unless 
there  has  been  fraud,  imposition, 
or  mistake.  Shepard  v.  Merrill 
4-  Tucker,  276 

2.  Where  the  matter  submitted  was, 
what  damages  the  one  party  or 
the  other  was  to  pay  on  the  sur- 
render of  a  lease,  and  the  arbi- 
trators awarded  a  sum  to  be  paid 
by  the  lessor  to  the  lessee,  but  did 
not  take  into  consideration  the 
rent  payable  at  the  next  quarter 
day,  considering  that  matter  as 
not  in  controversy,  or  submitted  ; 
nor  was  it  mentioned  or  brought 
before  them  by  the  parties  ;  it  was 
held  that  there  was  no  mistake 
in  the  award.  ib. 

3.  Where  the  parties,  by  mutual 
consent,  withdraw  a  cause  from 
the  Court,  before  hearing,  for  the 
purpose  of  settlement  by  arbitra- 
tors, and  on  certain  terins,  one  of 
which  was,  that  "  the  question  of 
costs  in  the  chancery  suits,  being 
original  and  cross  suits,  should  be 
■submitted  to  the  chancellor,"  the 
Court  will  not  decide  the  mere 
question  of  costs,  but  leave  each 
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party  to  pay  his  own  costs.     East 
burn  Sf  Downcs  v.  Kirk,         311 

4.  Where  a  lea^e  contains  a  cove- 
nant, that  the  mills  and  other 
buildings  erected  on  the  premises 
by  the  lessee,  should,  at  the  end 
of  the  term,  "  be  appraised  and 
valued,  by  .two  persons  indifferent- 
ly chosen  by  the  parties,  and,  in 
case  of  their  disagreement,  by 
a  third  person  chosen  by  the 
two;  "  a  nomination  by  each  par- 
ty of  one  appraiser,  with  the  as- 
sent of  each  to  the  nomination  of 
the  other,  is  binding  on  them,  and 
a  compliance  with  the  covenant. 
Underhill  v.  Van  Cortlandt  and 
others,  339 

5.  Where  an  umpire  is  chosen  by 
two  arbitrators,  and  they  join  in 
the  umpirage,  it  is  good ;  for  the 
umpire  may  take  what  advice  or 
assessors  he  pleases.  ih 

6.  What  misconduct  of  arbitrators  is 
a  sufficient  ground  for  setting  aside 
an  award.  ib. 

7.  If  there  is  no  corruption  or  par- 
tiality in  arbitrators,  nor  any  mis- 
conduct during  the  hearing,  nor 
any  fraud  practised  by  either  par- 
ty, the  award  is  binding  and  con- 
clusive, and  cannot  be  set  aside 
by  the  Court,  however  unreason- 
able or  unjust  the  award  may  ap- 
pear, ib. 

S.  P.  Todd  V.  Barlow,  551 

'  8.  Arbitrators,  in  appraising  proper- 
ty, are  not  bound  to  assess  the 
value  of  each  particular  article 
separately.  Underhill  v.  Van 
Cortlandt  and  others,  360 

9.  An  award  will  not  be  set  aside 
for  an  over  or  under  valuation 
of  property  appraised.   S.  C.   361 

10.  How  far  a  gross  and  palpable 
mistake  may  be  a  ground  for  set- 
ting it  aside  1  Qumre.    S.  C.   364 

11.  In  an  action  at  law  on  an  award, 
the  corruption  or  misconduct  of 
the  arbitrators  is  no  defence.  S. 
C.  366 
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12.  It  seems  that  the  testimony  of  an 
arbitrator  is  inadmissible  to  ini- 
peach  his  award.     S.  C.  349 

13.  When  there  is  no  charge  of  cor- 
ruption or  misconduct  in  arbitra- 
tors, and  the  award  on  the  face 
of  it  is  final,  nothing  dehors  the 
award  can  be  pleaded,  or  given 
in  evidence,  to  invalidate  it.  Todd 
V.  Barlow,  551 

14  An  award  will  not  be  opened,  or 
set  aside,  on  the  allegation  of  the 
discovery  of  a  receipt  which  had 
been  lost  or  mislaid,  so  that  it 
could  not  be  produced  before  the 
arbitrators,  to  show  a  payment, 
unless  under  very  special  circum- 
stances, and  satisfactory  proof  of 
all  due  efforts  to  discover  the  re- 
ceipt before  the  hearing,  or  to 
supply  its  loss,  and  of  its  discove- 
ry since  the  award.  ih. 


B. 

BAIL. 

Vidt  Ne  Exeat  Republica. 


BANK. 

i.  The  right  of  banking  was  former- 
ly a  common  law  right  belonging 
to  individuals;  but  since  the  re- 
straining act  of  the  legislature,  it 
is  a  franchise  derived  from  the 
legislature.  Attorney-General  v. 
Utica  Insurance  Company,      377 

2,  Carrying  on  banking  operations 
contrary  to  the  statute,  is  not  such 
a  mischief  or  public  nuisance,  that 
this  Court  would  grant  an  injunc- 
tion to  restrain  the  party,  even 
if  it  had  jurisdiction  over  public 
nuisances,  which,  it  seems,  it  has 
not.     S.  C.  379 

Vol.  II.  63 


BAILMENT. 

If  a  person,  having  charge  of  the  prop- 
erty of  another,  so  confounds  it 
with  his  own,  that  it  cannot  be 
distinguished,  he  must  bear  all  the 
inconvenience  of  the  confusion  ; 
if  he  cannot  distinguish  and  sep- 
arate his  own,  he  will  lose  it ; 
and  if  damages  are  given  to  the 
plaintiff,  the  utmost  value  of  the 
article  will  he  taken.  Hart  v. 
Ten  Eyclc  and  others,  62 

Vide  Pledge. 


BARON  AND  FEME. 

I.  Where  a  husband  asks  the  aid  of 
the  Court  to  enable  him  to  gel 
possession  of  his  wife's  property, 
he  must  do  what  is  equitable,  by 
making  a  reasonable  provision  out 
of  it,  for  the  maintenance  of  her 
and  her  children.  Howard  and 
wife  V.  Moffatt,  206 

%  And  whether  the  husband  applies 
himself,  or  a  suit  for  the  wife's 
debt,  legacy,  portion,  &c.,  ia 
brought  by  the  legal  representa- 
tives of  her  husband,  the  rule  is 
the  same.  ih. 

3.  The  extent  of  the  provision  will 
depend  on  the  circumstances  of 
the  case.  ih. 

4.  The  practice  is  for  the  husband, 
on  a  reference,  to  make  proposals 
of  a  settlement  before  the  master, 
and,  on  the  coming  in  of  his  re- 
port, the  Court  judges  of  its  suf- 
ficiency, ih 

5.  But  if  the  husband  can  lay  hold 
of  the  property  of  the  wife,  with- 
out the  aid  of  the  Court,  he  may 
do  it,  this  Court  not  having  power 
to  enforce  a  settlement,  by  inter- 
fering with  his  remedies  .^t  law. 

lb. 

6.  A  husband  and  wife  may  contract, 
for  a  bona  fide  and  valuable  coD' 
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sideration,  for  a  transfer  of  prop- 
erty from  him  to  her.  Living- 
ston V.  Livingston,  537 

7.  Wh«;re  husband  and  wife  agreed, 
by  parol,  that  he  should  purchase 
a  lot  in  her  name,  and  build  a 
house  thereon,  and  that  he  should 
be  reimbursed  the  cost  thereof 
out  of  the  proceeds  of  another 
house  anji  lot,  of  which  she  was 
seised,  which  should  be  sold  for 
that  purpose;  and,  the  husband 
having  executed  the  agreement 
on  his  part,  the  contract  failed  by 
the  sudden  death  of  the  wife,  who 
left  infant  children,  to,  whom  the 
legal  estate  in  both  lots  descend- 
ed ;  the  agreement  was  decreed 
to  be  carried  into  effect,  and  the 
lot  was  ordered  to  be  sold,  and  a 
conveyance  executed  by  the  in- 
fant trustees,  by  their  guardian  ad 
litem ;  and  their  father,  (the  plain- 
tiff,) and  the  master,  were  direct- 
ed to  join  in  the  conveyance ;  and 
the  plaintiff  to  be  reimbursed  his 
advances,  out  of  the  moneys  aris- 
ing from  the  sale.  ib. 

8.  Though  such  conveyance  by  the 
husband  to  the  wife  is  presumed, 
in  the  first  instance,  to  be  intend- 
ed as  an  advancement  and  pro- 
visiot  for  her,  yet  that  presump- 
tion may  be  rebutted  by  parol 
proof.  ib. 


Process  against  husband  and  wife,  vide 
Practice,  I.  1. 


When  wife  may  put  in  a  separate  an- 
swer, vide  Pleading,  III.  18. 


Vide  Divorce.     Supplicavit. 


BILL. 

Vide  Pleading,  2, 
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CERTIORARI. 

A  certiorari  is  no  supersedeas  to  an  ex 
ecution  already  executed.  Pe(h 
pie  V.  Goodhue,  200 


CHOSE  IN  ACTION. 
Vide  Assignment,  4,  5. 

COMMISSIONS. 
Vide  Assignment,  3,  8.     Usuhy,  3, 

CONFUSION  OF   GOODS 

Vide  Bailment. 

CONTRIBUTION. 


1.  Equity  will  not  interpose  to  en- 
force a  contribution  between  wrong 
doers,  especially  where  they  do 
not  stand  in  equal  right,  or  there 
is  not  equal  equity  between  them. 
Peck  V.  Ellis,  131 

Contribution  is  allowed  only  be- 
tween defendants  standing  in 
eequalijure.     S.  C.  136 

There  is  no  contribution  between 
joint  trespassers,  at  law.  ib. 

Nor,  it  seems,  in  equity.  ib. 

The  representatives  of  a  deceased 
partner  who  has  paid  the  whole 
of  a  partnership  debt,  will  be  sub- 
stituted in  the  place  of  the 
creditor,  in  order  to  recover  his 
portion  from  the  survivor.  Sells 
V.  Administrators  of  HubbeU,  397 
But  if  the  surviving  partner  allege 
that  a  balance  was  due  to  him 
from  the  deceased,  as  much  or 
more  than  he  had  been  obliged 
to  pay,  an  account  must  be  taken, 


2 
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before  the  Court  can  interfere  to 
enforce  the  claim  for  contribution. 
S.  C.  398 

CONVICTION. 

Vide  Habeas  Corpus,  I. 


CORPORATION. 

1.  There  is  no  particular  form  of 
words  requisite  to  create  a  cor- 
poration. Denton  and  others  v. 
Jackson  and  others,  324 

2.  Persons  may  have  corporate  pow- 
ers for  certain  specified  purposes 
only.     S.  C.  325 

3.  The  loan-officers  and  supervisors 
of  a  county  are  corporate  bodies. 

ib. 

4.  The  several  towns  in  this  state 
are  legal  communities,  or  bodies 
politic  for  certain  purposes.        ib. 

5.  Whether  this  Court  has  jui-isdiction 
or  control  over  corporations  in  re- 
spect to  breaches  of  trust,  unless 
in  the  case  of  a  charitable  institu- 
tion 1  Quare.  Attorney-General 
V.  Utica  Insurance  Company,  384 

6.  Whether  this  Court  has  a  visita- 
torial power  or  superintending 
jurisdiction  over  corporations, 
civil,  eleemosynary,  or  charitable  1 
Qucere.     S.  C.  386 

7.  But  the  persons  who  exercise  the 
corporate  powers  may,  in  their 
character  of  trustees,  be  account- 
able in  this  Court  for  a  fraudulent 
breach  of  trust.     S.  C.  389 


COSTS. 

I.  Costs  in  general. 
il.  laying  proceedings  until  payment 
of  costs  in  another  suit. 


the  heirs,  &c  "  P.,  for  a  s|/ecifit 
performance  c  an  agreement,  it 
appearing  that  there  was  no  im- 
proper behavior  or  unjustifiable  de- 
fence, the  defendants  were  not  de- 
creed to  pay  costs.  Dyer's  Heirs 
V.  JPotter's  Heirs,  Sfc.  152 

2.  Costs  in  this  Court  are  discretion- 
ary. Executors  of  Oetman  v. 
Beardsley,  274 

3.  And  if  executors,  administrators, 
or  heirs,  bring  groundless  and 
vexatious  suits,  they  will  be  ordered 
to  pay  costs.  ib. 

4.  Where  the  parties,  by  mutual 
consent,  withdraw  a  cause  from 
the  Court  before  hearing,  for  the 
purpose  of  a  settlement  by  arbitra- 
tors, and  on  certain  terms,  one  of 
which  was,  that  "  the  question  of 
costs  in  the  chancery  suits,  being 
original  and  cross  suits,  should  be 
submitted  to  the  chancellor,"  the 
Court  will  not  decide  the  mere 
question  of  costs,  but  leave  each 
party  to  pay  his  own  costs.  East- 
burn  4"  Downes  v.  Kirk,        317 

5.  Costs  rest  in  the  sound  discretion 
of  the  Court,  to  be  exercised  upon 
a  full  view  of  all  the  merits  and 
circumstances  of  the  case.         ib. 

6.  A  rehearing  is  not  granted  for 
costs  only,  except  in  special  cases. 

ib. 

7.  Nor  will  an  appeal  lie  for  costs 
merely.  ib. 

8.  Where  a  purchaser,  pendente  lite, 
had  no  actual  notice  of  the  pen- 
dency of  the  suit,  costs  were  not 
decreed  against  him.  Murray  4* 
Winter  v.  Lylburn,  441 

9.  A  plaintiff  will  not  be  allowed  to 
dismiss  his  bill  without  costs,  un- 
less it  appears  that  he  had  reason- 
able grounds  for  filing  it.  Ferine 
V.  Swaim  and  others,  475 


I.  Costs  in  general. 


11.  Slaying  proceedings  until  payment 
of  costs  in  another  suit 


I.  On  a  bill  by  the  heirs  of  D.  against 


10.  Proceedings  in 
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Court,  will  not  be  stayed,  on  mo- 
tion, until  the  costs  in  certain  suits 
at  law,  between  the  same  parties, 
relating  to  the  same  subject,  in 
which  the  plaintiffs  had  been  non- 
suited, or  verdicts  found  against 
them ,  be  paid .  Demarest  and  wife 
V.  Wynkoop  and  others,  461 

II.  The  rule  applies  only  when  both 
suits  are  in  the  same  Court ;  or, 
at  least,  in  Courts  of  the  same  na- 
ture, and  proceeding  in  the  same 
manner,  and  on  the  same  princi- 
ples, either  at  law  or  in  equity,  ib. 


COVENANTS  OF  TITLE. 
Vide  Vendor  and  Purchasek,  3,  4 


CROSS  BILL. 
Vide  Evidence,  III.  28.  30.  Pleading, 

n.  13. 


D. 


DAMAGES. 


Measure  of  damages,  vide  Bailment. 
Trust  and  Trustee,  III.  20,  21. 
22.  Stipulated  damages,  vide 
Jurisdiction,  16. 


DEBTOR   AND  CREDITOR. 

1.  Acreditor  atlarge,  or  before  judg- 
ment, is  not  entitled  to  the  inter- 
I  ference  of  this  Court,  by  ityunc- 
tiun,  to  prevent  the  debtor  from 
disposing  of  his  property  in  fraud 
of  such  creditor.  Wiggins  Sf 
Boerum  v.  Armstrong  and  others, 

144 
2.  This  Court  lends  its  aid  to  a  judg- 
ment creditor,   by   compelling   a 
discovery  and  account,  against  a 
debtor  or  third  person,  who  has 
50U 


possession  of  the  debtor's  properly 
and  placed  it  beyond  the  reach  of 
legal  process ;  but  the  creditor, 
before  he  is  entitled  to  such  aid, 
must  have  sued  out  execution  at 
law.  Hendricks  v.  Robinson  and 
others,  283 

3.  Conveyances  by  a  debtor  of  hi.« 
real  estate,  declared  fraudulent 
and  void  against  his  creditors,  un- 
der the  circumstances.  ib. 

4.  Assignments  of  personal  property 
by  a  debtor  in  insolvent  circum- 
stances, and  who  has  stopped 
payment,  to  secure  a  particular 
creditor  for  existing  claims  and 
engagements,  as  well  as  for  future 
advances  and  responsibilities,  if 
made  bona  fide,  and  where  there 
is  no  reason  to  doubt  the  honesty 
and  fairness  of  the  transaction, 
will  be  deemed  valid.  ib. 

5.  A  <jreditor,  to  whom  his  debtor 
has  assigned  property,  as  security 
for  advances  and  responsibilities, 
with  an  agreeme?;t  that,  if  the 
property  is  not  reiJeemed  within 
a  certain  time,  the  assignee  may 
sell  it  to  pay  and  indemnify  him- 
self, may,  after  the  expiration  of 
the  time  limited,  sell  the  property 
for  his  indemnity ;  and  may,  with 
the  assent  of  the  debtor,  become 
the  purchaser  thereof,  and  of  all 
the  equitable  or  residuary  interest 
of  the  debtor,  at  a  fair  and  ade- 
quate valuation ;  and  such  pur- 
chase, if  made  bona  fide,  and 
without  intent  to  injure  or  defraud 
creditors,  will  be  valid,  not  only 
against  the  debtor,  or  cestui/  que 
trust,  but  against  all  other  persons. 

ib. 

6.  Where  P.,  a  debtor  in  embarrassed 
circumstances,  made  an  assign- 
ment (absolute  on  its  face)  of  per- 
sonal property  to  W.,  a  creditor, 
as  security  for  a  new  loan  of 
money,  and  for  existing  claims, 
and  also  for  his  indemnity  against 
existing  and  future  engagements, 
especially  all  such  as  should  ariss 
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ID  the  raanagenient  of  the  property 
assigned;  and  W.,  for  the  pur- 
poses of  the  assignment,  effected 
a  loan  of  money  from  P.,  on  con- 
dition of  guarantying  to  him  a 
debt  due  to  him  from  F.,  to  be 
paid  out  of  the  proceeds  of  the 
property  so  assigned ;  it  was  held 
that  P.,  by  lending  his  money  to 
W.  on  this  guaranty,  acquired  an 
equitable  lien  on,  and  was  entitled 
to  be  paid  his  debt  out  of  the  pro- 
ceeds of,  the  property  in  the  hands 
of  W.,  in  preference  to  other  cred- 
itors, ib. 

7.  One  creditor  may  file  a  bill  in  be- 
half of  himself  and  all  the  other 
creditors.  ib. 

8.  And  where  one  judgment  creditor 
filed  a  bill  for  himself  alone,  it 
was  sustained,  it  not  appearing 
that  there  were  any  other  credit- 
ors ;  or  if  there  were,  there  was 
reason  to  believe  their  judgments 
had  been  satisfied ;  or,  if  not  sat- 
isfied, they  had  not  taken  any 
steps  at  law  to  enforce  payment 
by  execution ;  and,  at  any  rate, 
all  parties  concerned  in  such 
judgments  were  before  the  Court. 

ib. 

9.  Though  assignments  in  trust,  with 
a  power  of  revocation,  may  be 
good  in  family  settlements,  yet  a 
power  of  revocation  reserved  by  a 
debtor  in  an  assignment  of  his 
property  to  pay  certain  creditors, 
renders  the  instrument  fraudulent 
and  void.  Riggs  and  others  v. 
Murray  and  others,  576 

10.  In  equity,  the  rule  of  distribution 
is  equality,  and  creditors  are  paid, 
pari  passu,  in  ratable  proportions. 
S.  C.  577 

1 1 .  Where  there  is  no  bankrupt  law, 
the  principle  of  which  is  equality 
among  creditors,  an  insolvent 
debtor  may  prefer  one  creditor 
to  another ;  but  such  preference  is 
to  be  viewed  with  jealousy,  and 
should  be  strictly  construed,  so  as  to 
guard  against  abuse  and  fraud,  ib. 


12.  The  law  recognizes  no  distinction 

among  creditors,  or  of  such  debts 
as  are  honorary,  or  privileged  to 
be  paid  before  others.     S.  C.  578 

13.  The  trustee,  under  an  assignment 

fraudulent  and  void,  though  a 
creditor,  will  be  ordered  to  ac- 
count for  all  the  property  received 
under  the  assignment,  with  inter- 
est, deducting  his  commissions  and 
costs ;  and  must  come  in,  pari 
passu,  with  the  other  creditors,  for 
his  ratable  proportion  of  the  debt- 
or's estate.     S.  C.  582 

Vide  Fraudulent  Conveyance. 
Surety. 

Vide  Partnership,  1,  2,  3. 


DEBTOR  (IMPRISONED.) 
Vide  Insolvent,  2. 


DECREE. 

1.  The  recitals  in  a  decree  should 
not  be  argumentative,  but  state 
merely  the  conclusions  of  law  and 
fact.     Dei/  V.  Dunham,  182 

2.  Where  a  deed  is  set  aside  as  con- 
structively fraudulent,  it  is  usual 
to  direct  a  release  and  reconvey- 
ance by  the  party  claiming  under 
the  deed,  with  a  covenant  against 
his  own  acts.  ib. 

3.  A  final  decree,  regularly  obtained 
and  enrolled,  cannot  be  opened 
or  altered,  but  in  a  bill  of  review  ; 
and  if  not  enrolled,  it  can  be  cor- 
rected only  on  a  rehearing,  duly 
applied  for  according  to  the  rules 
of  the  Court.  Bennet  v.  Winter 
Sf  Rankins,  205 

4.  Instead  of  enrolments  on  parch- 
ment, as  formerly  used,  the  bill, 
answer,  pleadings,  and  orders,  &c. 
in  a  cause,  are  annexed  and  filed, 
with  a  fair  engrossed  copy  of  the 
final    decree,   in     the     register's 
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office,  after  the  expiration  of  30 
days  from  the  time  final  decree  is 
pronounced.  (Act,  1  N.  R.  L. 
488.)  Wiser  v.  Blackly  and 
others,  488 

Sale  under  Decree,  vide  Sale  under 
Decree. 

Vide  Appeal. 


DEED. 

A  recital  in  a  deed,  founded  in  mis- 
take, and  untrue  in  fact,  will  not 
be  allowed  to  operate  by  way  of 
estoppel,  to  exclude  the  truth  sat- 
isfactorily shown  to  the  Court. 
,^Sloughton  V.  Lynch,  210 


DEFEASANCE. 
Vide  Mortgage,  I.  26. 

DEVISE. 

Vide  Will, 

DISCOVERY. 
Vide  Debtor  and  Creditor,  2. 

DIVORCE. 

I .  Pending  proceedings  for  a  divorce, 
the  Court,  under  the  circum- 
stances of  the  case,  ordered  that 
the  wife  should  have  the  exclusive 
custody,  care,  and  direction  of  the 
children,  and  that  the  husband 
should  not  be  permitted  to  visit 
them,  except  under  the  direction 
of  one  of  the  masters  of  the  Court. 
Codd  V.  Codd,  141 

i.  Where  a  bill  was  filed  by  a  wife 
against  her  husband,  charging  him 
with  ill  usage,  and  neglect  to  pro- 
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vide  foj  her  maintenance,  and 
that  he  was  endeavoring  to  gel 
possession  of  a  legacy  left  her  by 
her  father,  the  Court,  under  the 
10th  section  of  the  act,  sess.  36. 
c.  102.,  ordered. the  legacy  to  be 
paid  into  Court,  and  the  money  tc 
be  put  out  at  interest  by  ibi  regis- 
ter in  her  name,  and  the  interest 
to  be  paid  to  her  separate  order, 
from  time  to  time,  &c.,  until  the 
further  order  of  the  Court.  Tur- 
relly.  Turr ell  and  Jones,         391 

Vide  Adultery. 


DOWER. 

1.  Where  a  testator  gave  to  his  wife 
500  dollars,  "  to  be  jeft  in  the 
hands  of  his  executors,  to  be  paid 
to  her  for  her  support,  at  any  time, 
or  at  all  times,  as,  her  need  might 
require ;  "  and  also  gave  her  what 
household  goods  she  needed ;  and, 
after  bequeathing  pecuniary  lega- 
cies to  his  grandchildren,  directed 
his  farm,  &c.  to  be  sold  by  his 
executors,  who  sold  it  for  6000 
dollars;  and  the  wife,  after  the 
death  of  the  testator,  accepted 
the  legacy,  which  was  paid  to  her 
out  of  the  proceeds  of  the  sale  of 
the  farm  ;  it  was  held,  that  tlie 
legacy  was  not,  according  to  a 
fair  construction  of  the  will,  given 
in  lieu,  or  in  bar  of  dower,  but  a 
mere  pecuniary  bequest ;  that  the 
acceptance  of  it  by  the  widow  did 
not  affect  her  right  to  dower ;  and 
that  the  purchaser  of  the  farm 
took  it  subject  to  the  claim  of 
dower.     Adsit  v.  Adsit,  44R 

2.  Where  a  legacy  to  the  wife  is  not 
declared,  by  express  terms,  to  be 
in  lieu  of  dower,  it  will  not  be  sc 
intended,  unless  such  intention 
can  be  deduced,  by  clear  and 
manifest  implication,  from  the 
provisions  of  the  will,  so  that  th« 
claim  of  dower  would  be  incoo- 
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sistent  with  the  will,  or  repugnant 
to  the  dispositions  made  by  the 
teatatoi ;  it  must,  in  fact,  if  ad- 
mitted, disturb  and  defeat  the  will. 

ib. 

DRAINING  SWAMPS. 

Act  for,  in  Orange  and  Dutchess,  vide 
Swamps,  &c. 


DUTCHESS  COUNTY. 

Vide  Swamps,  &c. 

E. 

ELECTION. 

If  residuary  legatees  might  come  in  and 
take  the  land  itself,  instead  of  the 
proceeds,  it  is  too  late  after  a  sale 
by  the  executors,  to  make  their 
election.  Osgood  and  others  v. 
Franklin.  21 

ENROLMENT. 

Vide  Decree,  4, 

EQUITY  OF  REDEMPTION. 
Vide  Mortgage,  III. 

ESTOPPEL. 
Vide  Deed.     Evidence,  II.   10. 

EVIDENCE 

1.   Written  evidence. 
II.  Parol  evidence,  to  explain,  vary,  or 

contradict  written  instruments. 
Ill    Parol    evidence,    witnesses,    and 
examination. 

I.    Writti  n  evidence. 

1    Where  an  answer  is  put  in  issue, 
what   is   confessed  and  admitted 


need  not  oe  proved  ;  but  wheie 
the  defendant  admits  a  fact,  and 
insists  upon  a  distinct  fact  by  way 
of  avoidance,  he  must  prove  the 
fact  so  insisted  on  in  defence. 
Hart  v.  Ten  Eyck  and  others,  62 

2.  A  deed,  charged  in  the  bill,  and 
admitted  in  the  answer,  may  be 
read  at  the  hearing,  without  hav 
ing  been  made  an  exhibit  before 
the  master.     Dey  v.  Dunham,  182 

3.  Papers  or  writings,  of  every  de- 
scription, may  be  proved  at  the 
hearing,  and  the  witnesses  may 
be  cross-examined,  at  the  discre- 
tion, and  under  the  direction  of 
the  Court.  Consequa  v.  Fanning 
and  others,  '     4Sl 

4.  But  no  paper  can  be  proved  as 
an  exhibit  at  the  hearing,  unless 
satisfactory  reasons  be  shown  to 
the  Court  why  it  was  not  regularly 
proved,  in  the  usual  way,  before 
the  examiner.  ib. 

5.  A  receipt  for  money  subsequently 
discovered,  is  not  alone  sufficien; 
to  open  a  verdict,  judgment,  aw  ard , 
or  decree.     Todd  v.  Barlow,  553 

Vide  Deed.     Practice,  III.  12. 


II.  Parol  evidence,  to  explain,  vary, 
or  contradict  written  instruments. 

6.  A  resulting  trust  may  be  proved 
by  parol.     Botsford  v.  Burr,  409 

7.  Even  in  opposition  to  the  deed, 
and  the  answer  of  the  defendant 
denying  the  trust.  Gillespie  v. 
Moon,  601 

8.  But  if  a  party,  who  sets  up  a  re- 
sulting trust,  has  paid  no  money, 
he  cannot  show,  by  parol  proof, 
that  the  purchase  was  for  his  ben 
efit.     Botsford  v.  Burr,  40y 

9.  Parol  proof  of  declarations  incon- 
sistent with  a  deed  are  inadmissi- 
ble, ib. 

10.  A  party  is  concluded  by  his  deed 
from  setting  up  a  different  consid- 
eration, except  upon  the   allega- 
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tion  of  fraud  mistali  ',  or  surprise. 
S.  C.  415 

1 1.  Parol  evidence  is  admissible  to  re- 
but a  resulting  trust.  S.  C.      416 

12.  A  written  agreement  may  be 
waived  by  parol.  ib. 

13.  Danger  of  admitting  parol  declar- 
ations, or  conversati  ms  of  parties, 
to  impair  written  contracts.  King 
V.  Baldwin  6f  Fowler,  557 

14.  Where  a  bill  is  filed  to  correct 
an  alleged  mistake  in  a  contract 
or  agreement,  the  evidence  of  the 
mistake  must  be  clear  and  certain. 
Executors  of  Getman  v.  Beardsley. 

274 

15.  Equity  relieves  against  a  mistake, 
as  well  as  against  fraud,  in  a  deed 
or  contract  in  writing ;  and  parol 
evidence  is  admissible  to  prove  the 
mistake,  though  it  is  denied  in 
the  answer ;  and  this,  either 
where  the  plaintiff  seeks  relief 
affirmatively,  on  the  ground  of  the 
mistake,  or  where  the  defendant 
sets  it  up  as  a  defence,  or  to  rebut 
an  equity.  Gillespie  and  wife  v. 
Moon,  585 

16.  As  where  a  trustee  for  an  infant, 
in  1799,  agreed  to  sell  200  acres 
of  land,  (part  of  a  lot  containing 
250  acres,)  and  executed  a  deed 
to  the  purchaser,  (a  tenant  on  the 
lot,)  which  described  the  premises 
by  metes  and  bounds,  "  containing 
200  acres,  more  or  less ;  "  and  the 
bounds  included  the  whole  lot,  or 
250  acres ;  and  the  trustee  died 
in  1814,  without  taking  any  meas- 
ures to  have  the  mistake  corrected, 
though  she  expressed  her  intention 
to  do  so  in  1806 ;  and  the  cestuy 
que  trust,  immediately  after  her 
death,  filed  a  bill  for  relief  against 
the  mistake ;  the  vendee  was  de- 
creed to  reconvey  to  the  plaintiff 
the  50  acres,  without  any  allow- 
ance for  valuable  improvements 
made  thereon ;  they  being  made 
after  he  knew  of  the  mistake,  and 
had  declared  his  intention  to  take 
advantage  of  it.  ib. 
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17.  The  evidence  to  show  a  mistakb 
in  a  written  instrument,  must  be 
clear  and  strong,  so  as  to  establish 
the  mistake  to  the  entire  satisfac- 
tion of  the  Court.  ib, 

18.  There -must  be  the  clearest  and 
most  satisfactory  proof  of  the  mis- 
take, and  of  the  real  agreement 
between  the  parties^  especially 
when  the  mistake  is  denied  in  the 
answer.  Lyman  v.  United  Insur- 
ance Company,  630 

19.  And  it  seems,  that  parol  evidence 
of  confessions  or  declarations  of 
the  defendant,  as  to  the  mistake, 
made  13  years  before,  if  uncor- 
roborated by  other  facts  or  cir- 
cumstances, will  not  be  sufficient. 
Gillespie  and  wife  v.  Moon,  585 

20.  It  seems  that  a  party  may  show  a 
mistake  in  an  agreement,  of  which 
he  seeks  the  specific  performance. 
S.  C.  .  598 

21.  What  lapse  of  time  will  preclude 
a  party  from  coming  in,  to  rectify 
a  mistake.     S.  C.  602 


III.  Parol    evidence,    witnesses,    and 
<    laminations. 

22.  A  person  convicted  of  perjury, 
but  who  is  afterwards  pardoned 
by  the  governor,  is,  notwithstand- 
ing, an  incompetent  witness. 
Hollridge  v.  Gillespie,  35 

23.  Although  one  witness  against  the 
positive  and  direct  averment  of  an 
answer,  be  not  sufiicient  for  a  de- 
cree, yet,  if  that  witness  be  cor- 
roborated by  circumstances,  it  will 
be  sufficient.  Hart  v.  Ten  Eyck 
and  others,  92 

24.  Where  land  was  held  in  trust  for 
G.  for  life,  with  power  to  her  to 
dispose  of  the  same  among  her 
children,  a  son  of  G.  was  held  a 
competent  witness  foi  ihe  plaintiff, 
in  a  suit  to  recover  part  of  the 
trust  estate,  sold  in  violation  of 
the  trust.  Murray  v.  Winter  and 
funster,  155 
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23.  A  pnrty  to  a  negotiable  instrument 
is,  after  it  has  been  discharged,  a 
competent  witness  to  show  usury 
in  the  transaction.  Dunham  v. 
Dey,  192 

26.  A  witness  should  go  before  the 
examiner,  free  to  answer  all  inter- 
rogatories, and  not  with  a  deposi- 
tion already  prepared.  Underhill 
V.  Van  Cortlandt  and  others,  339 

27.  Proof  taken  in  a  cause  must  be 
pertinent  to  the  issue  in  the  cause ; 
secundum  allegata.  ih. 

28.  If  a  cross  bill  contains  a  charge 
of  fraudulent  misconduct  in  arbi- 
trators, but  no  such  allegation  is 
made  in  the  answer  to  the  origi- 
nal bill,  though,  by  a  general  or- 
der of  the  Court,  the  depositions 
taken  in  the  original  suit  are  al- 
lowed to  be  read  in  the  cross  suit ; 
yet  such  parts  of  these  depositions, 
as  relate  to  the  fraudulent  mis- 
conduct not  charged  in  the  original 
suit  in  which  they  were  taken, 
will  be  suppressed.  ih. 

29  It  seems  that  the  testimony  of  an 
arbitrator  is  not  to  be  admitted  to 
impeach  his  award.     S.  C.      349 

30  Proofs  taken  in  a  cross  suit  will 
not  be  allowed  to  be  read  on  the 
hearing  in  the  original  cause,  un- 
less the  parties,  by  themselves,  or 
by  their  privies,  by  representation, 
are  the  same  in  both  causes. 
Ferine  v.  Swaim  and  others,  475 

Jl.  When  exhibits  are  proved  at  the 
hearing,  the  witnesses  may  be 
cross-examined  at  the  hearing. 
Consequa  v.  Fanning  and  others, 

481 

32.  A  defendant,  who  appears  to  have 
no  interest  in  the  cause,  but  is 
mad©  a  party,  pro  forma,  only, 
may  be  examined  as  a  witness  for 
his  co-defendant,  notwithstanding 
the  plantiff  has  filed  a  replication 
to  the  answer  of  such  defendant. 
Kirk  V.  Hodgson  and  others,  550 

i'i.  A  a  executor,  against  whom  a  bill 
has  been  taken  pro  confesso,  in 
a  suit  by  legatees,  ii  a  competent 
Vol.  II.  64 


witness  for  the  other  defendants 
or  devisees.  Lupton  ^  Peursail 
V.  Lupton  and  others,  614 

34.  It  seems  that  a  guardian,  ad  litem, 
is  a  competent  witness,  he  being, 
at  most,  liable  only  for  cosi=, 
which  are  not  of  course,  but  dis- 
cretionary, and  according  to  cir- 
cumstances, ill 

Taking  Testimony  and  Examination. 
vide  Practice,  IV.  13,  14,  15. 

Publication,  vide  Practice,  IV.  2!, 
22,  23,  24. 


EXAMINATION. 

Before  a  master,  vide  Practice,  VI. 
29. 


EXECUTION. 

1.  Where  an  execution  has  been 
acted  upon,  by  taking  the  property 
into  possession,  or,  perhaps,  by  ad- 
vertising it  for  sale,  the  person 
who  began  it  must  finish  it. 
Mason  and  others  v.  Sudam  and 
others,  180 

2.  Before  the  act,  sess.  36.  c.  203.  s., 
50.,  interest  could  not  be  levied  on 
execution  on  a  judgment,  nor  can 
it  be  levied,  on  a  judgment  re- 
covered previous  to  that  act.      ib. 

3.  The  interest  of  one  partner  in  thr 
partnership  property  maybe  taken 
and  sold  under  an  execution  at 
law,  in  a  judgment  against  such 
partner  for  his  separate  debt;  aiiH 
equity  will  not  stop  such  execu- 
tion, or  sale,  by  injunction,  nntil 
the  partnership  accounts  are  taken 
and  liquidated.     Moody  v.  Favne, 

543 

Supersedeas  to  Execution,  vide   Cer 

TIORARI. 
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EXECUTOR  AND  ADMINISTRA- 
TOR. 

I    Administration  and  payment  of 

debts  and  legacies. 
[I    Actions  hy  and  against,  and  costs 
in  such  actions. 

I.  Administration    and   payment    of 
debts  and  legacies. 

1.  If  an  administrator  omits  to  file 
an  inventory  of  the  goods  of  the 
deceased,  pursuant  to  the  statute, 
it  is  a  strong  circumstance  in  sup- 
port of  the  charge  of  improper 
conduct.  Hart  v.  Ten  Eych 
and  otJie'hs,  62 

2.  If  an  administrator  exhibits  an 
untrue  account  of  the  personal 
estate  of  the  deceased  to  the  Court 
of  Probate,  by  which  he  fraudu- 
lently obtains  an  order  for  the 
sale  of  the  real  estate,  he  must  not 
only  account  for  the  personal 
effects  omitted  in  his  statement, 
but  is  answerable  for  the  real  estate 
sold,  ■  and  that  according  to  its 
value  at  the  time  of  filing  the  bill 
against  him.  ib. 

8  It  seems  that  the  public  adminis- 
trator in  the  city  of  New-York, 
has  no  power  (under  the  act  rela- 
tive to  persons  dying  intestate, 
&c.  in  New-York,  sess.  38.  c. 
157.)  to  administer  on  goods 
which  were  shipped  at  a  foreign 
port,  and '  arrived  here  after  the 
death  of  the  intestate.  Hammond 
V.  MLea  and  others,  493 

4  At  any  rate,  this  Court  will  not 
interfere  by  injunction  in  such  case, 
but  leave  the  parties  to  contest 
their  rights  at  law.  ib. 

5.  The  real  estate  is  not  charged 
with  the  payment  of  legacies,  un- 
less the  intention  of  the  testator, 
to  that  eifect,  is  expressly  declared, 
and  clearly  to  be  inferred  from  the 
language  and  dispositions  of  the 
will.  Lupton  and  Pearsall  v. 
Lvpton  and  others,  614 
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6.  The  usual  clause  devising  all  the 
rest  of  his  real  and  personal  estate, 
not  before  devised,  is  not  suiBcitini 
to  shovv  an  intention  to  charge 
the  real  estate ;  nor  is  the  mere 
direction,  that  all  debts  and  lega 
cies  are  to  be  paid.  But  if  tht 
real  estate  be  devised,  "  after  pay 
ment  of  debts  and  legacies,"  it  is 
charged  with  the  payment  of  them 

ib. 

7.  Though  the  real  estate  be  charged, 
yet  the  personal  estate  is  the 
proper  fund  for  the  payment  of 
debts  and  legacies,  and  is  to  be 
first  applied,  before  charging  the 
real  estate.  ib. 

8.  If  an  executor  pays  one  legatee, 
and  there  is  afterwards  a  deficiency 
of  assets  to  pay  the  others,  the 
legatee  so  paid  must  refund  a 
proportionable  part.  ib. 

■  9.  But  if  the  deficiency  of  assets  haa 
been  occasioned  by  the  waste  of 
the  executor,  the  legatee  who  has 
been  paid,  may  retain  the  advan- 
tage he  has  gained  by  his  legal 
diligence,  as  against  his  co-lega- 
tees, but  not  against   a  creditor. 

ib 

10.  A  legatee  may  compel  an  execu- 
tor to  bring  into  Court,  money  in 
his  hands,  or  to  give  security, 
where  the  legacy  is  payable  at  a 
future  day.  ih. 

Power  to  executors  to  sell,  vide  Power. 


II.  Actions  by  and  against,  and  costs 
in  such  actions.        , 

11.  If  the  probate  of  a  will  be  taken 
out  before  the  hearing  of  a  cause, 
it  is  sufficient  to  support  the  plain- 
tifFs  demand ;  no  objection  having 
been  made  to  the  want  of  it,  by 
pleading.  Osgood  and  others  v. 
Franklin  and  others,  1 

Costs  in  actions  by  executor  or  admin' 
istrator,  vide  Costs,  1  3 
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EXHIBIT. 

Vidt   Evidence,  I.   2,  3,  4.     Prac- 
tice, III.  13. 


F. 

FAMILY  SETTLEMENT. 
Vtde  Debtor  and  Creditor,  9. 

FANATIC. 
Vide  Jurisdiction,  4.  Pleading,  I.  5. 

FEIGNED  ISSUE. 
Vide  Adultery. 

FORECLOSURE. 

Of  equity  of  redemption  of  mortgage, 
vide  Mortgage,  III. 

Of  equity  of  redemption  of  pledge,  vide 
Fledge. 


3.  And  there  is  a  further  distinction 
between  those  cases  where  the 
agreement  has  been  consummatea 
by  a  conveyance,  and  where  not 
S.  C.  2-1 

4.  Where  B.  obtained  from  L.  a  dee;l 
for  land,  through  fraud,  in  whioh 
H.  was  concerned,  and  B.  after- 
wards confessed  a  judgment  to  H., 
who  assigned  it  to  R.,  for  a  vahi- 
able  consideration,  and  without 
notice  of  the  fraud;  it  was  held, 
that,  the  deed  to  B.  being  null  on 
account  of  the  fraud,  the  judg- 
ment created  no  valid  lien  on  the 
land ;  that  R.  took  the  assign- 
ment at  his  peril,  and  subject  to 
all  the  existing  rights  of  the  debt- 
or ;  and  the  land  was  decreed  to 
be  re-conveyed,  discharged  from, 
the  judgment,  and  a  perpetual  in- 
junction awarded.  Livingston  v, 
Hubhs  and  others,  512 

Vide  Fraudulent  Conveyance. 


FRAUDS.      (STATUTE  OF.) 
Vide  Fraudulent  Conveyance,  6,  7. 


FORFEITURE  OR  PENALTY.   FRAUDULENT  CONVEYANCE. 


Vide  Jurisdiction,  16. 

FRAUD. 

1 .  Mere  inadequacy  of  price  is  not 
a  sufficient  ground  for  setting  a- 
side  a  sale,  unless  the  inadequa- 
cy be  so  gross  and  palpable  as,  of 
itself,  to  afford  evidence  of  actual 
fraud.  Osgood  and  others  v. 
Franklin  and  others,  1 

2.  But  inadequacy  of  price,  though 
not  so  gross  as  to  amount  to  fraud, 
may  be  a  sufficient  ground  for  re- 
fusing to  enforce  a  specific  per- 
formance of  a  contract  of  sale. 
S.  C.  23 


1.  A  deed  fraudulent  on  the  part  of 
the  grantor,  may  be  set  aside, 
though  the  grantee  is  a  bona  fide 
purchaser,  and  ignorant  of  the 
fraud.  Hildreth  v.  Sands  and 
others,  35 

Vide  Peck  v.  Ellis,  135 

2.  But  the  fraud  of  the  grantor  must 
be  clearly  established  by  proof: 
the  mere  fact,  that  the  grantor 
has  suffered  the  bill  to  be  taken, 
as  against  him,  pro  confesso,  is  not 
sufficient.  Hildreth  v.  Sands  and 
others,  35 

3.  Fraud  may  be  inferred  from  cir- 
cumstances, such  as  the  smallnesa 
of  the  consideration  expressed, 
compared  with  the  fair  price  of 
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the  property  conveyed ;  the  want 
of  proof  of  any  price  having  been 
actually  paid;  the  grantor  con- 
tinuing in  possession  or  exer- 
cising acts  of  ownership ;  or  cir- 
cumstances attending  the  delivery 
and  execution  of  the  deed,  &c. 
Hildreth  v.  Sands  and  others,  35 
.  4.  A  deed  brought  forward  as  found- 
ed on  a  valuable  consideration, 
cannot  be  set  up  as  a  gift  or  vol- 
untary conveyance,  but  the  party 
is  bound  by  the  consideration 
alleged.  ib. 

5.  A  deed  not  fraudulent  at  first, 
may  become  so  afterwards,  by  be- 
ing concealed  or  not  pursued,  by 
which  means  creditors  have  been 
drawn  in  to  lend  their  money,  ib. 

6.  A  purchaser  at  a  sherifTs  sale 
under  the  judgment  of  a  creditor, 
is  entitled  to  the  benefit  of  the 
statute  of  frauds,  equally  as  the 
creditor  himself.  ib. 

7.  Posiiession  of  land,  and  taking  the 
profits,  after  an  absolute  convey- 
ance, is  evidence  of  fraud  within 
the  statute  of  frauds,  unless  such 
possession  be  consistent  with  the 
terms  and  object  of  the  deed,  or 
the  character  of  it  be  openly  and 
explicitly  understood.     S.  C.     46 

8.  Whether  a  deed,  voluntary,  or 
founded  only  on  ties  of  blood,  is 
void  against  subsequent  creditors, 
where  the  party  is  indebted  at 
the  time,  and  the  debt  is  not  se- 
cured, or  the  debtor  is  unable  to 
pay?     Quaire.     S.  C.  48 

\).  Wiiether  a  voluntary  settlement 
is  not  void  against  a  subsequent 
creditor,  though  the  party  is  not 
indebted  at  the  time  of  settlement  ? 
Quoire.     S.  C.  49 

10.  Where  a  debtor  conveys  all  his 
estate,  real  and  personal,  in  trust 
for  all  his  creditors,  such  trustee 
is  considered  as  a  bona  Jide  pur- 
chaser.    Dey  v.  Dunham,       182 

11.  Though  there  is  a  schedule  an- 
nexed to  the  assignment  in  trust, 
which  mentions  that  the  ti'le  to 
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the  land  was  in  the  defendant, 
(the  grantee  in  the  original  deed,) 
and  that  he  held  it  as  collateral 
security  to  pay  certain  notes,  this 
is  not  a  sufficient  notice  to  the 
trustee.  ib 

12.  A  notice  that  is  to  break  in  oii 
the  registry  act,  must  be  such  as, 
with  the  attending  circumstances, 
will  affect  the  subsequent  pur- 
chaser with  fraud.     S.  C.        190 

13.  A  notice  merely  to  put  the  par- 
ty on  inquiry  is  not  sufficient  for 
that  purpose.  ib. 

14.  Where  a  deed  is  set  aside  as  con- 
structively fraudulent,  it  is  usual 
to  direct  a  release  and  re-convey- 
ance by  the  party  claiming  under 
the  deed,  with  a  covenant  against 
his  own  acts.     S.  C.  194 

15.  Conveyances  by  a  debtor  of  his 
real  estate  declared  fraudulent 
and  void  as  against  his  creditors. 
Hendricks  v.  Robinson  and  others, 

297 

16.  Where,  on  a  sale  of  real  estate,  no 
security,  other  than  the  personal 
responsibility  of  the  purchaser, 
was  taken  for  the  consideration, 
this  was  held  a  circumstance  from 
whence  to  infer  fraud.   S.  C.  300 

17.  Subsequent  transactions,  as  the 
assignment  of  debts  by  the  gran- 
tor to  the  grantee  to  secure  mon- 
ey advanced  by  the  latter  to  the 
former  after  the  sale,  or  the  sale 
of  personal  property  to  a  great 
amount  by  the  grantor  to  the 
grantee,  and  taking  his  personal 
security  only,  are  also  circum- 
stances to  lead  to  the  conclusion 
of  fraud.     S.  C.  302 

18.  Assignments  of  personal  proper 
ty  by  a  debtor  in  insolvent  cir- 
cumstances, and  who  has  stopped 
payment,  to  secure  a  particular 
creditor  for  existing  claims  and 
engagements,  as  well  as  for  future 
advances  and  responsibilities,  if 
made  bona  fide,  and  under  cir- 
cumstances which  leave  no  doubt 
of  the  honesty  and  fairness  ai  the 
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transaction,  will  be  deemed  valid. 
S.  C.  306 

I&.  A  creditor,  to  whom  his  debtor 
has  assigned  property  as  security 
for  advances  and  responsibilities, 
with  an  agreement  that,  if  the 
property  was  not  redeemed  with- 
in a  certain  time,  the  assignee 
might  sell  to  pay  and  indemnify 
himself,  may,  after  the  expiration 
of  the  time  limited,  sell  the  prop- 
erty for  his  indemnity ;  and  may, 
with  the  assent  of  the  debtor,  be- 
come the  purchaser  thereof,  and 
of  all  the  equitable  or  residuary 
interest  of  the  debtor,  at  a  fair 
and  adequate  valuation  :  and  such 
purchase,  if  made  bona  fide,  and 
without  intent  to  injure  or  de- 
fraud other  creditors,  will  be  valid 
not  only  against  the  debtor,  or 
cestuy  que  trust,  but  against  all 
other  persons.     S.  C.  311 

20.  An  assignment  by  a  debtor  of  all 
his  property  in  trust,  to  pay  the 
trustees,  and  such  other  credit- 
ors as  the  debtor,  in  one  year,  by 
deed,  might  direct  and  appoint, 
&c.,  reserving  a  power  to  appoint 
new  trustees,  and  to  revoke,  alter, 
add  to,  or  vary  the  trusts,  at  his 
pleasure,  is  fraudulent  and  void. 
Riggs  and  others  v.  Murray  and 
others,  565 

21.  The  trustees  under  such  deed 
were  decreed  to  account  for  the 
proceeds  of  the  property  received 
by  them,  under  the  assignment, 
with  interest,  deducting  their 
commissions  and  charges ;  and  to 
be  entitled  only  to  come  in,  pari 
passu,  with  the  other  creditors, 
for  their  ratable  proportion  of  the 
debtor's  estate.  ih. 


G. 

GUARDIAN. 

f  ite  Court  may  discharge  or  change  a 
guardian   appointed   by  a   surro- 


gate :  but  it  is  not  done  unless  on 
special  cause  shown.  Ei  parti 
Orumb,  VJy 

Guardian  ad  litem,  vide  Evideni^k,  117 
34.     Practice,  I.  5. 


H. 

HABEAS  CORPUS. 

1.  Under  the  habeas  corpus  act,  the 
chancellor  will  not  discharge  a- 
prisoner  v/ho  had  been  commit 
ted  by  a  justice  of  the  peace,  un- 
der the  act  for  apprehending  and 
punishing  disorderly  persons,  the 
warrant  of  commitment  sta,tin£r 
that  the  prisoner  had  been  duly 
convicted,  &c.,  and  the  conviction 
being,  prima  facie,  legal  and  reg- 
ular.    People  V.  Goodhue,        198 

2.  Qumre,  whether  this  Court,  inde- 
pendently of  the  statute,  has  any 
common  law  jurisdiction  in  such 
case  ?  ib. 

HEIR. 

Costs  in   actions  by  and  against,  vide 
Costs,  I.  1.  3. 


HEMPSTEAD.     (TOWN  OF.) 

1.  The  undivided  lands,  plains, 
marshes  and  beaches,  situate  in 
the  town  of  Hempstead,  and  in- 
cluded in  the  tract  of  land  granted 
in  1644,  by  the  Dutch  governor, 
Kieft,  and  afterwards,  in  1695,- 
by  the  English  governor,  Dongan, 
belonged  to  the  town,  in  its  col- 
lective or  corporate  capacity,  an 
commoij  property,  and  not  to  m- 
dividuals,  or  to  the  heir  of  the 
surviving  patentee,  or  those  de- 
riving title  from  the  patentees  or 
associates ;  and  those  lands  re-, 
mained  common  undivided  prop- 
509 


S52 


INDEX. 


erty,  oelonging  to  the  freehold- 
ers and  inhabitants  of  Hempstead, 
at  the  time  the  town  was  divided, 
in  1784,  into  North  and  South 
Hempstead.  Denton  and  others 
V.  Jackson  and  others,  320 

2.  Whether  the  freeholders  and  in- 
habitants of  North  Hempstead, 
in  their  new  corporate  capacity, 
are  entitled  to  any  share  in  those 
plains,  &c.  1     Qucere.  ib. 

3.  Private  individuals,  freeholders 
and  inhabitants  of  that  town,  can- 
not file  a  bill  in  behalf  of  them- 
selves, and  all  others  who  may 
come  in  and  contribute  to  the  ex- 
pense of  the  suit,  or  in  behalf  of 
the  town,  to  try  or  establish  the 
rights  of  the  town,  in  regard  to 

.  its  common  property.  ib. 

4.  The,  Dutch  patent  for  the  town 
of  Hempstead,  in  1644,  conferred 
a  qualified  corporate  capacity  on 
the  inhabitants.     S.  C.  324 

5.  The  English  patent,  in  1685,  to 
Hempstead,  is  a  confirmation  of 
the  former  Dutch  patent,  and  was 
intended  for  the  same  corporate 
purposes.     S.  C.  326 

6.  And  the  freeholders  and  inhabi- 
tants, in  their  town  meetings,  act- 
ed in  their  collective  capacity,  in 
regard  to  their  common  lands,  as 
well  as  in  the  choice  of  town  offi- 
cers, &c.     S.  C.  327 

7.  John  Jackson,  the  last  surviving 
patentee  named  in  the  EngliHi 
patent,  could  not,  by  his  deed  of 
the  17th  of  April,  1722,  enlarge 
or  abridge  the  rights  of  the  town 
to  its  common  property  under  the 
patent;  nor  could  he  limit  or 
designate  the  associates  of  the 
patentees.     S.  C.  329 

K.  The  plains,  marshes  and  beaches 
included  within  the  original  pat- 
ent to  the  town  of  Hempstead, 
continue  the  common  property  of 
the  town,  except  such  parts  of 
the  plains  as  have  been  granted 
by  regular  town  meetings  to  in- 
dividuals. S.  C.  333 
510 


9.  The  assessment  of  1685,  of  Uie 
sums  which  the  freeholders  and 
inhabitants  were  respectively  to 
contribute  towards  the  expenses 
of  obtaining  the  patent  from  the 
English  governor,  furnishes  no 
ground  for  a  partition  of  the  com- 
mon property  of  the  town  among 
individuals,  especially  after  the 
lapse  of  more  than  a  century.  S. 
C.  334 

10.  The  plains,  &c.  remained  com- 
mon undivided  property  of  the 
town  of  Hempstead,  at  the  time 
of  its  division  into  two  towns  in 
1784.  ib. 

HUSBAND  AND  WIFE. 
Vide  Baron  and  Feme. 


IDIOT  AND  LUNATIC. 

1.  An  inquisition  of  lunacy  tuken 
abroad,  or  in  another  state,  is  not 
suificient  to  authorize  a  sale  of 
the  lunatic's  estate  for  his  main- 
tenance; but  it  is  sufficient  to 
warrant  the  issuing  of  a  new  com- 
mission here,  and  may,  perhaps,, 
be  sufficient  ground  or  evidence 
to  warrant  an  inquisition  here,  on 
such  new  commission.  Matter  of 
Perkins,  124 

2.  Where  a  person,  from  old  age, 
sickness,  or  other  cause,  becomes 
so  weak  and  incapacitated  in 
mind,  as  to  be  unable  to  manage 
his  aJTairs,  a  commission,  m  nature 
of  a  writ  de  lunatico  inquirendo, 
may  be  awarded.  Matter  of 
Barker,  232 

3.  And  where  the  inquisition  of  such 
a  writ  found  the  party,  who  was 
85  years  old,  to  be  "  of  unsound 
mind,  and  mentally  incapable  of 
managing  his  affairs,"  a  commit 
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tee  of  his  estate  was  appointed. 
Matter  of  Barker,  232 

4.  A  creditor  of  a  lunatic  may  file 
a  bill  for  the  payment  of  his  debt, 
against  the  committee  of  the  lu- 
natic, without  making  the  lunatic 
himself  a  party.  Executors  of 
Brasher  v.  Van  Cortlandt,      242 

S.  P.     S.  C.  401 

5.  Where  a  creditor  wishes  to  ob- 
tain payment  of  his  debt  out  of  a 
lunatic's  estate,  and  no  inventory 
of  the  estate  has  been  filed  by  the 
committee  of  the  l-unatic,  accord- 
ing to  the  statute,  the  proper 
course  is,  to  cause  the  committee, 
by  citation  or  otherwise,  to  file 
the  inventory,  and  to  present  a 
petition  to  the  Court  stating  the 
amount  of  the  estate,  debts,  &c. 
S.  C.  242 

6.  Where  the  real  estate  of  a  lu- 
natic is  ordered  to  be  sold,  the 
sale  is  to  be  conducted  by  the 
committee,  not  by  the  master, 
but  he,  or  some  other  person, 
may  be  joined  with  the  commit- 
tee, for  that  purpose,  and  to  ex- 
ecute the  conveyance.  ib. 

7.  The  usual  course  to  obtain  pay- 
ment of  a  debt  due  from  a'  luna- 
tic, is  by  petition   to  this  Court. 

,    S.  C.  245 

8.  The  real  estate  of  a  lunatic  may 
be  sold  for  the  payment  of  his 
debts,  on  a  bill  filed  by  a  cred- 
itor for  that  purpose,  without  a 
petition  of  the  committee  of  the 
lunatic,  under  the  Act  concerning 
Idiots  and  Lunatics,  &c.,  Sess.  24. 
c.  30. ;  but  the  sale  is  to  be  con- 
ducted under  the  directions  of  the 
Court,  by  a  master,  and  the  com- 
mittee of  the  lunatic ;  and  the 
terms  of  sale,  &c.  must  be  re- 
ported to  the  Court  for  its  appro- 
bation, before  any  conveyance  is 
executed.     S.  C.  400 

9.  The  proper  remedy  for  the  cred- 
itor of  a  lunatic  is  in  this  Court, 
which  has  the  sole  custody  and 


dispose     of  his   real   estate,   anil 
not  by  an  action  at  law.  »,'/. 

10.  Where  it  appeared  that  all  the 
estate  of  a  lunatic  had  been  ex- 
pended in  his  necessary -mainte- 
nance, the  Court,  on  petition  of 
the  committee,  and  report  of  a 
master,  ordered  the  lunatic  to  be 
delivered  over  to  the  overseers 
of  the  poor  of  the  town.  Matter 
of  M  Parian,  440 


IGNORANCE  OF  LAW. 

1.  The  Court  does  not  relieve  par- 
ties from  their  acts  and  deeds 
fairly  done,  on  a  full  knowledge 
of  the  facts,  though  under  a  mis- 
take of  the  law.  Lyon  Sf  Brock- 
way  V.  Richmond  and  others,     51 

2.  Every  person  is  charged,  at  his 
peril,  with  a  knowledge  of  the 
law.  i6. 


INADEQUACY  OF  PRICE. 
Vide  Agreement,  II.  5.  Fraud,  1, 2, 3. 

INFANT. 

Where  a  suit  is  instituted  in-  behalf 
of  an  infant,  by  a  procUein  amy, 
the  Court,  on  a  suggestion  of  its 
being  improperly  instituted,  will 
refer  it  to  a  master  to  inquire  in- 
to the  circumstances,  and  report 
whether  the  suit  is  for  the  bene- 
fit of  the  infant.  Garr  and'  others 
V.  Drake  Sf  Garr,  542 

Vide  Divorce,  I. 

INFANT  TRUSTEE. 

Vide  Trust  and  Trustee^  I.  6 
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INJUNCTION. 

I.  Injunction  to  stay  waste  or  tres- 
pass. 
II.  Injunction    to    stay   proceedings 

at  law. 
l\\.  Injunction  for  otlier  purposes. 
IV.  Dissolving  injunction. 


I.  Injunction  to  stay  waste  or  trespass. 

1.  An  injunction  to  stay  waste   be- 

tween tenants  in  common,  lies, 
in  special  cases ;  as  to  prevent  one 
tenant  in  common  in  possession, 
from  cutting  down  timber  grow- 
ing on  the  land,  and  not  wanted 
for  the  necessary  use  of  the  farm. 
Hawley  v.  Clowes,  122 

2.  An  injunction  lies  against  a  mort- 
gagor, in  possession  of  the  mort- 
gaged premises,  to  stay  waste. 
Brady  v.  Waldron  and  Waldron, 

146 
•S.  Where  commissioners,  appoint- 
ed under  the  authority  of  an  act 
of  the  legislature,  to  drain  a 
swamp,  exceed  their  authority, 
to  the  injury  of  the  plaintiff,  a 
/  perpetual  injunction  will  be  grant- 
ed, although  there  has  been  no 
trial  at  law;  the  plaintiffs'  right 
to  the  land  being  undisputed. 
Belknap  and  others  v.  Belknap 
and  others,  463 

tl.   Injunction  to  stay  proeeeMngs  at 
lnoB. 

4.  In  injunction  causes,  where  the 
title  at  law  is  admitted,  or  no  dis- 
covery is  sought  for,  to  aid  a  de- 
fence at  law,  an  injunction  will 
be  granted  upon  terms  only,  so 
as  to  leave  the  party  to  proceed 
to  trial  and  judgment  at  law.  Ham 
V.  Schuyler  and  others,  140 

A.  Relief  will  not  be  granted  for  the 
purpose  of  a  new  trial  at  law, 
where  the  jiarty  lost  his  oppor- 
512 


tunity  of  defence  by  his  own  neg 
ligence.  Dodge  and  others  v 
Strong,  '  228 

6.  Where  a  rule  for  a  new  trial 
was  granted  by  the  Supreme 
Court,  on  conditions  which  the 
party  failed  to  perform  within 
the  time  prescribed  by  the  rule, 
this  Court  refused  its  aid,  it  not 
appearing  that  the  failure  arose 
from  the  act  of  the  opposite  par- 
ty, or  from  unavoidable  neces- 
sity, ib. 

7.  A  bill  of  peace,  to  prevent  litiga- 
tion at  law,  is  allowed  only  in 
case  the  plaintiff  has  satisfactorily 
established  his  right  at  law,  or 
where  the  persons  who  controvert 
the  right  are  so  numerous  as  to 
render  an  issue,  under  the  direc- 
tion of  the  Court,  necessary  to 
bring  in  all  the  parties  concern- 
ed, and  to  prevent  a  multiplicity 
of  suits.  Eldridge  v.  Hill  and 
Murray,  281 

Vide  Agreement,  I.  3.  Assignment, 
6.  Execution,  3.  Vendor  and 
Purchaser,  3,  4,  5. 


III.  Injunction  for  other  purposes 

8.  A  creditor  at  large  or  before 
judgment,  is  not  entitled  to  the 
interference  of  this  Court,  by  in- 
junction, to  prevent  the  debtor 
from  disposing  of  his  property  in 
fraud  of  such  creditor.  Wiggins 
and-  Boerum  v.  Armstrong  and 
others,  144 

9.  This  Court  has  a  concurrent  ju- 
risdiction with  Courts  of  law,  in  a 
case  of  private  nuisance,  by  di- 
verting or  obstructing  an  ancient 
water  course,  and  may  issue  an 
injunction  to  prevent  the  in- 
terruption, though  the  plaintiff 
has  not  established  his  title  at 
law.  Gardner  v.  Trustees  oj 
Newburgh,  162 


INDEX. 


652 


10.  In  what  cases  an  injunction  may 
properly  issue.  Attorney-General 
V.  Utica  Insurance  Company,  379 

11.  Carrying  on  banking  operations, 
contrary  to  the  statute,  is  not 
such  a  mischief,  or  public  nui- 
sance, that  this  Court  would  grant 
an  injunction  to  restrain  the  par- 
ty, even  if  it  had  jurisdiction  over 
public  nuisances,  which  it  seems 
it  has  not.  ib. 

Vide  Executor  and  Administrator, 
I.  4.     Statute,  2. 


IV.  Dissolving  iryunction. 

12.  If  all  the  defendants  are  impli- 
cated in  the  same  charge,  the  an- 
swer of  all  will,  in  general,  be  re- 
quired ;  but  if  the  defendant,  on 
whom  the  gravamen  of  the  charge 
rests,  has  fully  answered,  that 
may  be  sufficient.  Depeyster  v. 
Graves  and  others,  148 

13.  But  where  the  answer  of  all  the 
defendants  can  and  ought  to  come 
in,  yet  if  the  plaintiff  does  not 
take  the  requisite  steps,  with  all 
reasonable  diligence,  to  expedite 
his  cause,  the  injunction  may  be 
dissolved.  ib. 

14.  As  where  an  injunction  had  been 
granted  to  stay  a  suit  at  law,  and 
some  of  the  defendants  had  an- 
swered, but  the  plaintiff  had  neg- 
lected, for  nine  months,  to  take 
any  steps  to  compel  the  other 
defendants  to  appear  and  an- 
swer, or  to  have  the  bill  taken, 
pro  confesso,  against  them,  the  in- 
junction was,  on  motion,  dissolv- 
ed, ih. 

15.  Affidavits,  ex  parte,  are  not  al- 
lowed to  be  read  in  support  of  an 
answer,  on  a  motion  to  dissolve 
an  inj  unction.  Roberts  and  Boyd 
V.  Anderson,  302 

16.  Wlwre  the  bill  on  which  an  in- 
junction was  issued,  to  stay  pro- 
ceedings at  law,  in  an  ejectment 
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suit,  charges  the  deeds,  on  which 
the  defendant  sets  up  his  title  .i 
law,  to  be  fraudulent,  the  injunc- 
tion will  not  be  dissolved  on  the 
coming  in  of  the  answer,  unle.s.s 
it  be  full  and  satisfactory  as  t;i 
the  fraud,  but  will  be  continued 
until  the  hearing.  ih 

17.  Stating  that  the  defendants  were 
not  privy  to  any  fraud,  and  were 
bona  fide  purchasers ;  that  they 
believe  the  title  was  good,  and 
that  they  do  not  know  or  believe, 
that  the  deeds  under  which  they 
derive  their  title  were  fraudulent, 
is  not  sufficient.  ib. 

18.  The  granting  and  continuing  of 
injunctions  rests  in  the  discretion 
of  the  Court,  to  be  governed  by 
the  nature  and  circumstances  of 
the  case.  ib. 

19.  An  injunction  will,  in  general,  be 
dissolved  when  an  answer  comes 
in,  and  denies  all  the  equity  of 
the  biU.     S.  C.  205 

20.  If  the  party  obtaining  an  injunc- 
tion to  stay  proceedings  at  law, 
neglects  to  deposit  100  dollars 
at  the  time,  pursuant  to  the  43d 
rule  of  the  Court,  the  irregularity 
will  be  cured  by  his  depositing 
that  sum,  before  a  motion  is  made 
to  alssolve  the  injunction,  but  he 
must  pay  the  costs  of  the  motion. 
Skinner   v.    Dayton   and   others, 

226 

21.  So,  if  he  omits  to  enter  the  or- 
der for  the  injunction  with  the 
register,  at  the  time,  a  subsequent 
entry  of  it,  before  motion,  will 
cure  the  neglect,  but  he  will  have 
to  pay  costs.  ib. 


INQUISITION  OF  LUNACV. 
Vidi  Idiot  and  Lunatic,  1,  2,  3. 


INSOLVENT. 

1.  Where    a    party  has    been    d(a 
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charged  under  the  insolvent  act, 
and  assigned  his  property  pursu- 
ant to  the  act,  an  application  can- 
not be  sustained,  in  relation  to 
his  property,  or  interest,  without 
making  his  assignees  parties. 
Sells  V.  Administrators  of  Huhbetl, 

394 
2.  A  creditor,  who  has  the  body  of 
his  debtor  in  execution,  cannot 
be  a  petitioning  creditor  under 
the  insolvent  act ;  nor  is  he  enti- 
tled to  apply  to  a  judge  for  an  as- 
signment of  a  debtor's  estate,  un- 
der the  9th  section  of  the  act, 
Sess.  36.  c.  98.  1  R.  L.  460.  464. 
Beatty  v.  Beatty,  430 

Vide  Partnership,  2. 


INTEREST. 

1.  The  correct  and  legal  mode  of 
computing  interest,  on  an  account 
between  debtor  and  creditor, 
where  partial  payments  are  made, 
is  first  to  carry  the  payment  to 
the  extinguishment  of  the  interest 
due,  and  if  such  payment  exceeds 
the  interest  due  at  the  time, 
then  to  deduct  .the  surplus  only 
from  the  principal,  and  compute 
interest  on  the  balance  to  the 
next  payment.  Stoughton  v. 
Lynch,  209 

2.  Whether  the  practice,  prevailmg 
among  merchants,  in  settling  their 
accounts,  to  state  an  interest  ac- 
count, on  which  interest  is  charged 
on  each  item  of  principal  on  the 
debit  side,  and  credited  on  each 
item  on  the  credit  side  of  the  ac- 
count, and  a  balance  of  such  in- 
terest account  struck,  and  added 
to  the  balance  of  principal,  is  to 
be  adopted  in  the  settlement  of 
accounts  between  merchant  and 
merchant  ?     Quare.  ib. 

S    But   where   a   master,  under  an 
order    of    reference   to   him,   in 
stating   an   account  between  the 
514 


parties  who  were  partners  in  trade 
adopted  this  mercantile  usage, 
the  amount  was  allowed  to  stand, 
there  being  evidence  before  the 
master  that,  from  the  books  of 
account,  and  otherwise,  the  par- 
ties themselves  had  followed  this 
usage,  and  the  calculation  was  so 
made  by  an  eminent  merchant, 
to  whom  the  accounts  were  refer- 
red, with  the  consent  of  the  par- 
ties, who  did  not  question  the 
statement,  when  it  was  brought 
in  to  the  master.  ib. 

Interest    on  judgment,   vide    Execu- 
tion, 2. 

Interest  on  legacy,  vide  Legacy,  4,  5. 

Compound    interest,    vide    Partner- 
ship, 4. 


JUDGMENT. 

Priority  and  lien  of  judgments  and  ex- 
ecutions. 

1.  The  mere  equitable  interest  of  a 
debtor  in  personal  property,  as- 
signed by  him  as  security,  cannot 
be  reached  by  process  at  law,  or 
be  bound  by  execution.  Hen- 
dricks  V.    Franklin   and  others, 

284 

2  Suing  out  execution  merely  does 
not  create  a  lien  on  goods  and 
chattels;  but  there  must  be  an 
actual  levy  of  the  execution  to 
bar  any  subsequent  bona  fide  sale. 

ib. 

3  The  property  of  the  debtor  in 
goods  and  chattels,  is  not  changed 
until  execution  is  executed.       ib. 

4.  A  judgment,  fraudulently  obtain- 
ed, creates  no  lien  in  the  hands 
of  a  bona  fide  assignee.  Livings- 
ton V.  Hubbs  and  others,  513 
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Interest    on    judgment,   vide   Execu- 
tion, 2. 


JURISDICTION. 

1.  The  Court  does  not  relieve  par- 
ties from  their  acts  and  deeds 
fairly  done,  on  a  full  knowledge 
of  the  facts,  though  under  a  mis- 
take of  the  'law.  Lyon  df  Brock- 
way  V.  Richmond  and  others,     51 

2.  The  Court  has  jurisdiction  to  pre- 
vent a  tenant  in  common  from 
committing  waste.  Hawley  v. 
Clowes,  122 

3.  Chancery  has  concurrent  juris- 
diction with  Courts  of  law  in  cases 
of  private  nuisance.  Gardner  v. 
IVustees  of  Newburgh,  164 

ti.  P.  Van  Bergen  v.  Van  Bergen,  272 

4.  Persons  incompetent  to  protect 
themselves,  from  old  age,  weak- 
ness of  mind,  or  from  some  delu- 
sion or  fanaticism,  are  entitled 
to  the  protection  of  the  Court. 
Malin  v.  Malin  and  others,      238 

S.  P.  Matter  of  Barker,  232 

5.  Where  a  bill  is,  filed  to  correct  an 
alleged  mistake  in  a  contract  or 
agreement,  the  evidence  of  the 
mistake  must  be  clear  and  certain. 
Executors  ofOetman  v.  Beardsley, 

274 

6.  The  bill  being  filed  solely  to  cor- 
rect a  mistake  in  the  contract, 
will  not  be  retained  on  the  ground 
that  there  is  money  due  on  the 
contract  from  the  defendant,      ib. 

7.  A  bill  of  peace,  to  prevent  litiga- 
tion at  law,  is  allowed  only  in  case 
the  plaintiff  has  satisfactorily  estab- 
lished his  right  at  law,  or  where  the 
persons  who  controvert  the  right 
are  so  numerous  as  to  render  an 
issue,  under  the  direction  of  the 
Court,  necessary  to  bring  in  all 
the  parties  concerned,  and  to  pre- 
vent a  multiplicity  of  suits.  El- 
dridge  v.  Hill  and  Murray,     281 

8.  Where  a  defendant  puts  in  an  an- 
swer, instead  of  demurring  to  the 


bill,  and  the  cause  comes  on  te 
be  heard  upon  the  merits,  it  is  fou 
late  to  object  to  the  jurisdiction 
of  the  Court,  on  the  ground  that 
the  plaintiff  has  adequate  remedy 
at  law,  which  he  might  have  pur- 
sued. Underhill  v.  Van  Cort- 
landt  and  others,  339 

9.  This  Court  has  no  jurisdiction 
over  offences  against  a  public 
statute,  or  to  restrain  persons  from 
carrying  on  the  business  of  bank- 
ing, in  violation  of  the  act  passed 
the  6th  of  April,  1813,  to  restrain 
unincorporated  banking  associa- 
tions ;  and  a  motion  made  by  the 
attorney-general,  on  an  informa- 
tion filed  by  him,  ex  officio,  for  an 
injunction  for  that  purpose,  was  re- 
fused. Attorney-General  v.  Uti- 
ca  Insurance  Company,  371 

10.  When  a  cause  depends  simply 
and  entirely  on  the  solution  of  a 
legal  question,  the  proper  forum 
for  the  determination  of  that  ques- 
tion is  a  Court  of  law.     S.  C.  376 

11.  This  Court  has  no  jurisdiction  of 
offences  against  the  public,  or  of 
criminal  matters.     S.  C.  378 

12.  Whether  this  Court  has  jurisdic- 
tion or  control  over  corporations, 
in  respect  to  breaches  of  trust, 
unless  in  the  case  of  a  charitable 
institution  1  Quare.     S.  C.     384 

13.  Whether  this  Court  has  a  visita- 
torial power  or  superintending 
jurisdiction  over  corporations, 
civil,  eleemosynary,  or  charita- 
ble 1  Qumre.     S.  C.  3S6 

14.  But  the  persons  who  exercise  the 
corporate  powers  may,  in  their 
character  of  trustees,  be  accounta- 
ble to  this  Court  for  a  fraudulent 
breach  of  trust.     S.  C.  389 

15.  The  proper  remedy  for  the  cred- 
itor of  a  lunatic  is  in  this  Court, 
which  has  the  sole  custody  and 
disposal  of  his  real  estate,  and  not 
by  an  action  at  law.  Executors 
of  Brasher  v.  Cortlandt,  400 

16.  A  Court  of  equity  gives  relief 
against    a  penalty  or   forfeiture, 
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where  the  case  admits  of  certain 
compensation ;  but  not  where  the 
sums  covenanted  to  be  paid  are 
in  the  nature  of  stipulated  dam- 
ages ;  but  it  will  not  interfere  un- 
less the  party  can  be  clearly  and 
full}'  indemnified,  and  placed  in 
the  same  situation  as  if  nothing 
had  happened.  Skinner  v.  Day- 
ton and  others,  526 
7.  Where  a  party,  on  being  sued  at 
law.made  his  defence,  which  was 
overruled  as  insufficient,  he  can- 
not, on  the  same  facts  merely,  ob- 
tain relief  in  equity.  King  v. 
Baldwin  and  Fowler,  557 
,18  Equity  relieves  against  a  mistake 
as  well  as  against  fraud,  in  a  deed 
or  contract  in  writing ;  and  parol 
evidence  is  admissible  to  prove 
the  mistake,  though  it  is  denied 
in  the  answer ;  and  this  whether 
the  plaintiff  seeks  relief  affirma- 
tively, on  the  ground  of  the  mis- 
take, or  where  the  defendant  sets 
it  up  as  a  defence,  or  to  rebut  an 
equity.  Gillespie  and  wife  v. 
3Ioon,                                       585 

Vidt  Award,  1.  3.  7.  13,  14.  Habe- 
as Corpus.  Injunction.  Ne 
Exeat  Republica. 


law,  the  defendant  had  pleaded 
the  statute,  and  the  plaintiff  filed 
a  bill  of  discovery,  with  a  view  to 
enable  him  to  show  a  promise 
within  six  years,  it  was  held  that 
the  defendant  was  not  bound  to 
discover  any  thing  that  would 
destroy  the  effect  of  his  plea  at 
law.     Lansing  v.  Starr,  150 

2.  The  limitation  of  the  statute 
against  usury  must  be  pleaded  or 
insisted  on  in  the  answer,  other- 
wise the  party  cannot  have  the 
benefit  of  it  at  the  hearing.  Dey 
V.  Dunham,  191 

3.  A  prescription  of  20  years  will 
bar  a  claim  to  a  right  of  common. 
Dentmi  and  others  v.  Jackson  and 
others,  338 

Vide  Evidence,  II.  21 


LEASE. 

A  surrender  of  a  lease  by  the  lessee  to 
the  lessor,  is,  it  seems,  an  extin- 
guishment of  the  growing,  rent.' 
Shepard  v.  Merrill  and  Tucker, 

280 

Vide  Trust  and  Trustee,  II.  7,  8 


K. 

KAIN   AND  REA,   EXECUTORS 
OF  REA. 

Act  for  their  relief,  vide  Statute,  3, 
4,5. 


LACHES 


L. 

AND     LENGTH 
TIME. 


OF 


I .  The  statute  of  limitations  is  a  good 
plea  in  bar,  in  this  Court,  as  well 
as  at  law ;  and  where,  to  a  suit  at 
516 


LEGACY. 

1.  If  an  executor  pays  one  legatee, 
and  there  is,  afterwards,  a  defi- 
ciency of  assets  to  pay  the  others, 
the  legatee  so  paid  must  refund 
a  proportionable  part.  Jjupton 
and  PearsoM  v.  Lupton  and  others, 

614 

2.  But  if  the  deficiency  of  assets  has 
been  occasioned  by  the  waste  of 
the  executor,  the  legatee  who  ia 
paid  may  retain  the  advantage  he 
has  gained  by  his  legal  diligence, 
as  against  his  co-legatees,  but  not 
against  a  creditor.  ib. 

3.  A  legatee  may  compel  an  executor 
to  bring  into  Court  money  in  his 
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hands,  or  to  give  security,  where 
the  legacy  is  payaWe  at  a  future 
day.  lb. 

i  A  legacy,  payable  at  a  future  day, 
does  not  carry  interest  until  after 
it  is  payable,  unless  it  is  given  to 
a  child,  and  the  parent,  by  the 
will,  has  made  n:;  other  provision 
for  its  maintenance.  ib. 

5.  But  this  exception,  it  seems,  does 
not  extend  to  grandchildren,     ib. 

Vide  Election.  Dower.  Executor 
AND  Administrator,  I.  5,  6,  7, 
8,  9,  10. 

LIEN. 
Vide  Assignment,  2.  6.     Judgment. 

LIMITATION  OF  ACTION. 

Vide  Laches  and  Length  of  Time. 

LIS  PENDENS. 
Vide  Notice,  1,  2,  3,  4. 

LUNATIC. 
Vide  Idiot  and  Lunatic 


M. 

MAINTENANCE. 

When  decreed    to  Wife,  vide   Baron 
AND  Feme,  1,  2,  3,  4,  5. 


MISTAKE. 

Mistake    in    an    account,    vide    Ac- 
count, 3. 

WUen  mistake  in  written  instruments 
will  be  corrected,  vide  Evidence, 
ILIO.  14,15,16,  17,  18,  19,20, 
21. 

Pleading,  II.  12 


MORTGAGE. 

I.   Of  the  mortgage  generally. 
II.  Registry  of  mortgages. 
III.  Equity  of  redemption,  for eclosurt, 
and  sale. 

I.   Of  the  mortgage  generally 

1.  An  absolute  deed  with  a  defea- 
sance, is  a  mortgage.  Dey  v. 
Dunham,  189 

2.  An  injunction  lies  against  a  mort- 
gagor in  possession,  to  stay  waste. 
lirady  v.  Waldron,  146 

Vide  Trust  and  Trustee,  II.  7. 


II.  Registry  of  mortgages. 

3.  Where  a  deed,  absolute  on  the 
face  of  it,  is  recorded  as  a  deed, 
and  afterwards  the  grantee  exe- 
cutes a  defeasance,  which  is  not 
registered  or  recorded,  the  de- 
feasance, connected  with  the  first 
deed,  is  considered  as  a  mortgage, 
and  must  be  registered  as  such, 
to  give  it  priority  over  a  subse- 
quent deed  to  a  bona  fide  pur- 
chaser.    Dcy  V.  Dunham,       182 

4.  The  record  of  the  absolute  deed, 
as  such,  is  no  notice  to  a  subse- 
quent purchaser.  ib. 

5.  It  must  be  such  a  notice  as,  with 
attending  circumstances,  will  af- 
fect the  subsequent  purchaser  with 
actual  fraud.  ib. 

6.  A  notice,  enough  merely  to  put 
the  party  on  inquiry,  is  not  suffi- 
cient to  break  in  upon  the  regis- 
try act.  ib. 

7.  The  act  concerning  mortgages 
extends  to  leasehold  as  well  as 
to  freehold  estates.  Berry  and 
another  v.  Mutual  Insurance  Com- 
pany, 603 

8.  Priority  of  registry  is  of  no  avail 
against  a  previous  notice  of  an 
unregistered  mortgage.  ib 
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9.  Where  several  equitable  interests,    jjj_ 
aifectiag  an  estate,  are  otherwise 
equal,  they  will  attach  according 
to  priority   of  time.     Berry  and     16. 
another  v.  Mutual  Insurance  Com- 
pany, 603 

10.  A  second  mortgagee,  who  neglects 
to  have  his  mortgage  registered, 
will  not  be  relieved  against  a 
prior  unregistered  mortgage,  un- 
less he  shows,  from  non-delivery 
of  possession,  or  other  circum- 
stances, that  imposition  has  been, 
or  might  be,,  practised  on  him,  by 
or  with  the  concurrence  of  the 
first  mortgagee,  which  could  not 
be  detected  or  guarded  against, 
by  the  exercise  of  ordinary  dili- 
gence, ih. 

1 1  The  mere  circumstance  of  leaving 
the  title  deeds  with  the  mortgagor, 
is  not,  of  itself,  sufficient  to  post- 
pone the  first  mortgagee  to  a  sec- 
ond mortgagee  who  has  taken  the  17. 
title  deeds  without  notice  of  the 
prior  encumbrance.  There  must 
be  fraud,  or  gross  negligence, 
equivalent  to  fraud,  -on  the  part  18. 
of  the  first  mortgagee.  ih. 

12.  A  subsequent  bona  fide  purchaser 
is  expressly  protected  by  the  stat- 
ute, against  prior  unregistered  en-     19. 
cumbrances ;  but  a  mortgagee  is 

not  a  purchaser  within  the  meaning 
of  the  statute.  ih. 

13.  He  may,  however,  prot-ect  himself 

by  a  registry,  against  a  prior  un-     20. 
registered  mortgage,  without  no- 
tice, ih. 

Id.  The    statute    does   not   make    a 

registry  indispensable.  The  omis-  21. 
sion  to  register  only  exposes  the 
mortgagee  to  the  hazard  of  losing 
his  lien,  in  case  of  a  subsequent 
6o7iO!_/rfe  purchaser,  or  to  the  post- 
ponement of  it  to  a  subsequent 
mortgage  registered.  ib. 

15.  The  registry  of  a  rhortgage  is  a 
substitute  for  the  deposit  of  the 
title  deeds.     S.  C.  611 
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Equity  of  redemption,  JorecloiUTi. 
and  sale. 

Where  the  plaintiff  assigned  the 
lease  of  a  farm  to  secure  the  pay- 
ment of  a  debt  due  to  the  defend- 
ant ;  and  the  parties  afterwards 
entered  into  an  agreement,  by 
\yhich  the  plaintiff,  in  considera- 
tion of  a  sum  of  money  expressed, 
but  not  in  fact  paid,  agreed  to 
give  up  to  the  defendant  one  half 
of  the  farm,  and  the  defendant 
entered  into  possession  of  the 
premises,  and  surrendered  the 
lease  to  the  landlord,  and  took  a 
new  lease  for  an  extended  terra  of 
years ;  it  was  held,  that  the  plain- 
tiff was  entitled  to  redeem  the 
whole  preniises,  and  on  such  re- 
demption, to  have  the  entire  ben- 
efit of  the  new  lease.  Holridge 
v.  Gillespie,  v  30 

Contracts    made  with  the  mort 
gagor,  to  lessen  or  embarrass  the 
right  of  redemption,  are  regarded 
with  jealousy.     S.  C.  34 

A  bill  may  be  filed  in  this  Court 
to  redeem  personal  property 
pledged  for  a  debt.  Hart  v. 
Ten  Eyck  and  others,  62 

But  the  creditor  holding  goods  in 
pledge  may  sell  them  without  a 
bill  for  foreclosure,  on  giving  rea- 
sonable notice  to  the  debtor  to  re- 
deem, ih. 
Alifer,  in  case  of  a  mortgage  of 
real  estate,  which  can  never  be 
sold  without  a  bill  for  foreclosure, 
and  a  decree  for  a  sale.  ib. 
If  the  mortgagee  sells  the  equity 
of  redemption,  by  execution  at 
law,  to  satisfy  the  mortgage  debt, 
and  then  proceeds  at  law  against 
the  mortgagor's  person  or  other 
property,  to  obtain  the  residue  of 
the  debt,  unsatisfied  by  the  sale 
of  the  equity  of  redemption,  or  if 
the  whole  debt  is  satisfied  by  such 
sale,  he  must  assign  over  to  th« 
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mortgagor  the  bond  and  mortgage, 
to  enable  him  to  compel  the  pur- 
chaser of  the  equity  of  redemption 
to  refund  him  the  debt  out  of  the 
land  mortgaged.     Tice  v.  Annin, 

125 

22.  Bu*,  if  the  mortgagee,  by  assigning 
the  whole  debt  and  mortgage  to 
the  purchaser  of  the  equity  of 
redemption,  has  put  it  out  of  his 
power  to  assign  them  to  the  mort- 
gagor, the  debt  will  be  extinguished 
in  the  hands  of  the  purchaser,  ib. 

23.  The  mortgagor,  however,  will  not 
be  entitled  to  receive  the  purchase 
money ;  for  the  purchaser  will  be 
considered  as  having  bought  the 
land  for  the  price  paid,  subject  to 
all  the  residue  of  the  debt  secured 
by  the  mortgage,  beyond  what  was 
extinguished  by  that  purchase 
money.  ib. 

24.  This  Court  will  restrain  a  mort- 
gagee from  proceeding  at  law  to 
sell  the  equity  of  redemption,  or 
put  him  to  his  election,  either  to 
proceed  directly  on  his  mortgage, 
or  to  seek  other  property,  (where 
the  rights  of  creditors  do  not  inter- 
fere,) or  the  person  of  the  debtor, 
for  the  satisfaction  of  the  debt.  ib. 

25.  If  a  mortgagee,  instead  of  resort- 
ing to  a  bill  of  foreclosure,  seeks 
to  collect  his  money  out  of  other 
property  of  the  mortgagor,  his 
proceeding  will  be  stayed,  or  he 
will  be  compelled  to  assign  over 
the  bond  and  mortgage  to  the 
mortgagor.     S.  C.  J  28 

26.  All  sales  of  mortgaged  premises 
under  a  decree  of  the  Court,  mu.st 
be  made  by  a  master  or  under  his 
direction.     Heyer  v.  Deaves,  154 

27.  A  sale  by  a  person  deputed  for 
that  purpose,  by  a  master,  in  his 
absence,  is  irregular,  and  will  be 
set  aside.  ib. 

28.  Where  there  is  an  order  of  refer- 
ence to  a  master  to  ascertain  the 
amount  due  on  a  mortgage,  on  the 
coming  in  of  his  report,  the  cause 
must  be  set  down  for  hearing,  on 


the    requisite    notice.     Dean    v, 
Cnddington  and  others,  20! 

29.  A  decree  of  sale  entered  immedi< 
ately  on  filing  the  report,  was  SRt 
aside  for  irregularity.  ib. 

30.  Where  the  interek  on  a  mortgage 
is  payable  annually,  and  ihe  prin- 
cipal at  a  future  period,  on  a  bill 
for  a  foreclosure  and  sale,  for  non- 
payment of  interest,  the  whole,  or 
a  part  of  the  premises,  will  be  sold, 
as  the  Court  may  deem  just  and 
necessary,  on  a  special  report  of 
the  master,  as  to  the  situation  of 
the  premises,  and  as  to  the  best 
mode  of  sale;  and  an  order,  fron' 
time  to  time,  as  the  interest  o 
principal  becomes  due,  for  a  future 
sale,  may  be  obtained,  on  the  foot 
of  the  decree;  on  obtaining  the 
master's  report  as  to  the  amount 
due,  &.C.  Brinkerhnff  v.  Tliall- 
himer,  '480 

S.  P.     Lyman  v.  Sale  and  others,  487 

31.  Where,  on  a  sale  of  mortgaged 
premises  under  a  decree,  the  bond 
is  fully  paid,  the  obligor  is  entitled 
to  have  the  bond  and  mortgage 
delivered  up  to  him  and  cancelled 
Matter  of  Coster,  503 

32.  The  obligee,  or  purchaser  of  the 
mortgaged  premises,  is  not  enti- 
tled to  retain  them  in  his  hands 
for  his  own  convenience,  or  for 
greater  security  of  his  title  under 
the  decree,  without  the  assent  of 
the  obligor.  ih. 

33.  But  a  third  person,  who  pays  off 
mortgage  debts  for  his  own  secu- 
rity, may  be  substituted  in  the 
place  of  the  mortgagor  or  obligor, 
and  retain  the  bond  and  mort- 
gage, lb. 

N. 

NE  EXEAT   REPUBLICA. 

In  a  matter  of  account  of  which  this 
Court  has  jurisdiction,  a  vrit  of 
ne  exeat    republica    may    issue, 
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though  the  plaintiff  has  sued  the 
defendant  at  law,  and  held  him  to 
bail ;  and  where  a  defendant  who 
had  been  sued  at  'aw,  and  held  to 
bail,  in  a  case  uol  of  equity  juris- 
diction,' was  about  to  depart  from 
the  state  with  Ms  bail,  who  had 
sold  his  property,  the  Court,  from 
the  necessity  of  the  case,  and  to 
prevent  a  failure  of  justice,  granted 
the  writ.     Porter  v.  Spencer,  169 


NEW  TRIAL. 
Vide  I^JUNCTION,  II.  5,  6. 

NON  COMPOS  MENTIS. 

Vide  Idiot  and  Lunatic.     Jurisdic- 
tion, 4. 


NOTICE. 

1.  Where  the  defendant  purchased 
part  of  a  trust  estate,  with  notice 
of  the  pendency  of  a  suit  against 
the  trustee  for  a  breach  of  trust, 
and  of  an  injunction,  he  was  de- 
creed to  pay  the  consideration 
money  with  interest  to  the  plain- 
tiff, for  the  use  of  the  cestui/  que 
trusts,  or  to  convey  in  fee  the 
land  purchased  to  and  for  the 
same  trusts.  Murray  3f  Winter 
V.  Muster,  155 

'2.  The  defendant  must  deny  all  no- 
tice, even  though  it  is  not  charged, 
otlierwise  he  will  not  be  deemed 
a  bona  fide  purchaser.  ib. 

S  A  purchaser  is  chargeable  with 
notice  of  a  suit  pending  in  this 
Court ;  and  after  such  notice,  all 
further  proceedings  towards  com- 
pleting the  purchase,  or  paying  the 
money,  are  fraudulent  and  void. 
Heatly  and  others  v.  Finster  S^ 
MuUer,  158 

4  A  denial  of  notice  of  the  pendency 
of  the  suit  is  not  sufficient,  if  the 
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defendant,  at  the  tirne,  knew  tht 
character  of  the  person  of  whom 
he  purchased,  that  he  was  atrustee, 
and  had  no  power  to  sell.  ib 

5.  Where  the  executors  of  a  deceased 
sheriff  were  authorized,  by  an  act 
of  the  legislature,  to  sell  property 
under  execution,  the  execution  of 
which  had  been  commenced  by 
the  testator,  and  the  master  sold 
land  under  a  decree  of  foreclosure 
in  favor  of  a  subsequent  mortga- 
gee, with  the  assent  of  the  agent 
of  the  executors,  and  a  mutual 
understanding  that  the  sale  should 
be  valid,  and  the  execution  be 
satisfied  by  the  master  out  of  the 
proceeds  of  such  sale,  and  that 
was  made  known  to  the  pur- 
chasers at  the  time,  and  the 
agent  of  the  executors,  afterwards, 
sold  the  land  to  persons  who  knew 
all  the  circumstances,  such  sub- 
sequent sale  was  held  to  be  fraud- 
ulent and  void.  Mason  and  others 
v.  Sudam  and  others,  IT'2 

6.  Where  a  deed,  absolute  on  the  face 
of  it,  is  recorded  as  a  deed,  and, 
afterwards,  the  grantee  executes 
a  defeasance,  which  is  not  regis- 
tered or  recorded,  the  defeasance 
connected  with,  the  first  deed  is 
considered  as  a  mortgage,  and 
must  be  registered  as  such,  to 
give  it  priority  over  a  subsequent 
deed  to  a  bona  jide  purchaser. 
Dey  V.  Dunham,  182 

7.  The  record  of  the  absolute  deed 
as  such  is  no  notice  to  a  subse- 
quent purchaser.  ih. 

Vide  Assignment,  5.  Costs,  I.  6. 
Fraudulent  Conveyance,  II. 
Mortgage,  II. 


NUISANCE. 

1 ,  This  Court  has  jurisdiction  in  the 
case  of  a  private  nuisance.  Van 
Bergen  v.  Van  Bergen,  272 
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S.  V.  Gardner  v  Trustees  of  New- 
burgh,  164 
2.  But  it  will  not  give  an  order  to 
abate  the  nuisance,  until  the  op- 
posite party  has  been  heard.  Van 
Bergen  v.  Van  Bergen,           272 


o. 

OLD  AGE. 
7ide  Jurisdiction,  4.  Practice,  I.  5. 

ORANGE    COUNTY. 
Vide  Swamps,  &c.  1,  2. 

P. 

PARDON. 
Vide  Evidence,  III.  22. 

PARTNERSHIP. 

1.  This  Court  gives  relief  against 
the  representatives  of  a  deceased 
partner  who  has  left  assets,  if  the 
survivor  be  insolvent;  and  the 
defendants  cannot  object  a  want 
of  due  diligence  in  the  creditor, 
in  not  prosecuting  the  surviving 
partner,  before  insolvency  Ham- 
ersky  v.  Lambert  and  others,  508 

2.  No  delay,  in  this  respect,  nor  lapse 
of  time,  nor  dealing  with  the  sur- 
viving partner,  or  receiving  from 
him  a  part  of  the  debt,  will  amount 
to  a  waiver  or  bat  of  the  claim  on 
the  assets  of  the  deceased  part- 
ner ;  for  it  is  a  joint  and  several 
deot,  and  the  assets  of  the  de- 
ceased partner  remain  liable  until 
the  debt  is  paid ;  besides,  the  dis- 
charge of  the  surviving  partner 
under  the  insolvent  act,  is  a  good 
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plea  in  bar  to  a  suit  against  him 
Hamersley  v.  Lambert  and  others, 

SOS 
3.  The  interest  of  one  partner  in 
the  partnership  property,  may  be 
taken  and  sold  under  an  execution 
at  law,  on  a  judgment  against 
such  partner,  for  his  separate  debt ; 
and  equity  will  not  stop  such  ex 
ecution  or  sale,  by  injunction, 
until  the  partnership  accounts  are 
taken  and  liquidated.  Moody  v. 
Payne,  54-' 

4.  A  partner  who  draws  out  money 
from  the  copartnership  funds  is 
not  chargeable  with  compound 
interest,  but  with  simple  interest 
only  on  the  sums  drawn  out ;  un- 
less it  appears  that  he  has  traded 
or  speculated  with  the  money, 
and  made  a  profit  on  it,  and  re- 
fused, on  being  called  on  for  the 
purpose,  to  disclose  the  profits. 
Stoughton  V.  Lynch,  209 

5.  Whether  the  practice  prevailing 
among  merchants  in  settling  their 
accounts,  to  state  an  interest  ac- 
count, in  which  interest  is  charged 
on  each  item  of  principal  on  the 
debit  side,  and  credited  on  each 
item  on  the  credit  side  of  the  ac- 
count, and  a  balance  of  such  in- 
terest account  struck,  and  added 
to  the  balance  of  principal,  is  to 
be  adopted  in  the  settlement  of 
accounts  between  merchant  and 
merchant  1     Qutere.  ib. 

6.  But  where'  a  master,  under  an 
order  of  reference  to  him,  in  stating 
an  account  between  the  parties, 
who  were  partners  in  trade,  adopt- 
ed this  mercantile  usage,  the  ac- 
count was  allowed  to  stand,  there 
being  evidence  before  the  master, 
that,  from  the  books  of  account 
and  otherwise,  the  parties  them- 
selves had  followed  this  usage ; 
and  the  calculation  was  so  made 
by  an  eminent  merchant  to  whom 
the  accounts  were  referred,  with 
the  consent  of  the  parties,  who 
did   not    question  the   statement 
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when    it  was  brought  in   to  the 
master.       Stoughton    v.    Lynch, 

209 

7.  In  stating  an  account  between 
partners,  the  true  dates,  as  furnish- 
ed by  the  books  of  account  them- 
selves, ought  to  be  assumed.      ib. 

8.  The  period  of  the  dissolution  of 
partnership  is  the  proper  time  to 
make  a  rest,  and  adjust  the  balance 
of  the  partnership  account;  and 
the  partner  against  whom  the 
balance  is  found,  is  chargeable 
with  interest  thereon.  ib. 

Contribution    between  partners,   vide 
Contribution,  5,  6. 


PEACE,  (BILL  OF.) 
Vide  INJUNCTION)  II.  7. 

PLEADING. 

I.  Parties. 
II.  Bill. 

III.  Answer. 

IV.  Plea. 

V.  Demurrer. 

I.  Parties. 

1.  Where  some  of  the  plaintiifs  be- 
came insolvent,  and  on  a  bill  of 
revivor,  their  assignees  were  made 
defendants,  and  it  was  objected 
at  the  hearing,  that  they  ought  to 
have  been  made  plaintiffs,  it  was 
held  that  they  could  not  be  made 
plaintiffs  against  their  consent; 
and  having  answered  as  defend- 
ants, the  Court  might  infer  their 
refusal  to  be  plaintiffs,  and,  being 
before  the  Court  as  parties,  it  was 
sufficient.  Osgood  and  others  v. 
Franklin  and, others,  I 

2.  Where  real  estate  had  been  pur- 
chased by  a  jomt  fund,  raised  by 
subscription  of  above  250  shares, 
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or  subscribers,  and  the  property 
was  conveyed  to  A.,  B.  and  C, 
as  trustees ;  on  a  bill  for  the  sale 
of  the  premises,  under  a  mortgage, 
made  to  the  plaintiffs  by  the  trus- 
tees, it  is  not  necessary  that  the 
subscribers  or  stockholders  should 
be  made  parties ;  the  trustees 
sufficiently  representing  all  the 
interests  concerned,  for  that  pur- 
pose. Van  Vechten  4"  Sebring 
V.  Terry  and  others,  197 

3.  A  mere  nominal  trustee  cannot 
bring  a  suit  in  his  own  name,  but 
the  cestuy  que  trust  must  be  joined. 
Malin  v.  Malin  and  others,      238 

4.  The  objection  may  be  taken  at 
the  hearing.  ib. 

5.  If  a  person  has  religious  scruples 
against  being  a  party  in  a  suit,  he 
may,  it  seems,  sue  by  his  prochein 
amy.  ib. 

6.  A  person,  against  whom  process  is 
not  prayed,  is  not  a  party  to  the 
bill.  Executors  of  Brasher  v. 
Van  Cortlandt,  245 

7.  A  lunatic  himself  need  not  be 
made  a  party  to  a  suit,  by  a  cred- 
itor, against  his  committee,  to  ob- 
tain payment  of  a  debt  out  of  his 
estate.  ib. 

S.  P.     S.  C.  401 

8.  The  question  of  necessary  parties 
is  a  matter  of  discretion,  depend- 
ing on  convenience.     S.  C.     247 

9.  One  creditor  may  file  a  bill  in 
behalf  of  himself  and  all  the  other 
creditors.  Hendricks  v.  Franklin 
and  others,  283 

10.  And  where  one  judgment  cred- 
itor filed  a  bill  for  himself  alone, 
it  was  sustained,  it  not  appearing 
that  there  were  any  other  credit- 
ors ;  or  if  there  were,  there  was 
reason  to  believe  their  judgments 
had  been  satisfied ;  or  if  not  satis- 
fied, they  had  not  taken  any  steps 
at  law  to  enforce  payment  by  exe- 
cution ;  and,  at  any  rate,  all  par- 
ties concerned  in  such  judgments 
were  before  the  Court.  ib 

11.  Where    a    party  has    been  di» 
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charged  under  the  insolvent  act, 
and  assigned  his  property  pursu- 
ant to  the  act,  an  application  can- 
not be  sustained,  in  relation  to 
his  property  or  interest,  without 
making  his  assignees  parties.  Sells 
V.  Administrators  of  Hubhell,  394 

Vide  Hempstead,  (Town  of,)  3. 


II.  Bin. 

12.  A  bill  filed  solely  to  correct  a 
mistake  in  a  contract  will  not  be 
retained  on  the  ground  that  there 
is  money  due  on  the  contract  from 
the  defendant.  Executors  of  Get- 
man  V.  Beardsley,  274 

13.  It  seems  that  a  cross  bill  may  set 
up  additional  facts  not  alleged  in 
the  answer  in  the  original  suit, 
where  they  constitute  part  of  the 
same  defence,  relative  to  the  same 
subject  matter.  Underhill  v.  Van 
Cortlandt  and  others,  355 

14.  A  bill  of  review  is  proper  after 
a  decree  is  enrolled,  and  a  sup- 
plemental bill,  in  nature  of  a  bill 
of  review,  before  the  enrolment 
of  the  decree.  Wiser  v.  Blackly 
and  others,  448 

15.  The  party  who  asks  for  a  bill  of 
review  must  show  that  he  has 
performed  the  decree,  especially 
as  regards  the  payment  of  mon- 
ey, and  that  he  has  paid  the 
costs.  ih. 

16.  A  bill  of  review  must  be  either 
for  error  in  point  of  law,  appar- 
ent on  the  face  of  the  decree, 
or  for  some  new  matter  of  fact, 
relevant  to  the  case,  discovered 
since  publication  passed,  and 
which  could  not,  with  reasonable 
diligence,  have  been  discovered 
before.  ib. 

Bill  for  an  account,  vide  Account,  1. 
'•—  for  a  divorce,  vide  Adultery. 


Bill   of  discovery,  vide   Debtor   anu 
Creditor,  2 

of  review,  vide  Decree,  3. 

of  peace,  vide  Injunction,  II.  7. 

of  revivor,  vide  Parties,  I. 

Dismissing  bill,  vide  Costs,  I.  9. 

Taking   bill  pro  confesso,  vide  Pkao 
TICE,  II. 

Amending  bill,  vide  Practice,  IV.  20 

III.  Answer. 

17.  Where  an  answer  is  put  in  issue, 
what  is  confessed  and  admitted 
need  not  be  proved  ;  but  where 
the  defendant  admits  a  fact,  and 
insists  upon  a  distinct  fact,  by  way 
of  avoidance,  he  must  prove  the 
fact  so  insisted  on  in  defence. 
Hart  V.  Ten  Eycic  and  others,  62 

18.  A  wife  may  put  in  a  separate  an- 
swer, where  Che  plaintiff  seeks  re- 
lief out 'of  her  separate  estate. 
Ferguson  v.  Smith  and  others,  139 

19.  A  defendant,  claiming  as  a  bona 
fide    purchaser,    must    deny    all 

notice,  even  though  it  be  not 
charged.  Murray  and  Winter  v. 
Finster,  155 

20.  And  if  there  was  a  suit  pending 
in  relation  to  the  subject  of  the 
purchase,  a  denial  of  notice  of 
the  pendency  of  the  suit,  is  not 
sufficient,  if  the  defendant,  at  the 
time,  knew  the  character  of  the 
person  of  whom  he  purchased, 
that  he  was  a  trustee,  and  had 
no  power  to  sell.  Heatley  and 
others  v.  Finster  and  Muller,  158 

21.  Where  a  bill  was  filed  by  an  ad- 
ministrator, for  a  decree  for  the 
distribution  of  the  intestate's  es- 
tate, the  answer  of  a  person  en- 
titled, as  next  of  kin,  to  a  dis- 
tributive share,  signed  by  her  at 
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torney  in  fact,  and  not  sworn  to, 
or  subscribed  by  the  party  her- 
self, was  received,  as  the  party 
resided  in  Ohio,  and  the  object 
of  the  suit  was  merely  for  the 
security  of  the  administrator. 
Dumond    v.   Magee   and    others, 

240 

Answer  in  injunction  causes,  vide  In- 
junction, IV.  12,  13,  14,  15,  16, 
17.  19. 

Exceptions  to  answer,  vide  Practice, 
IV.  17,  18. 

Vide  Evidence,  III.  23. 


IV.   Plea. 

Vies,  of  the  statute  of  limitations,  vide 
Laches  and  Length  op  Time,  1. 


V.    Demurrer. 

22.  The  defendant  must  take  advan- 
tage of  the  objection  that  the 
plaintiff  has  adequate  remedy  at 
law,  by  demurring  ;  after  answer, 
he  cannot  avail  himself  of  it  at 
the  hearing.  Underhill  v.  Van 
Cortlandt  and  others,  369 


POWER. 

1.  A  naked  power  to  executors,  t«  . 
sell,  does  not,  at  common  law, 
survive.      Osgood  and  others  v. 
Franklin  and  others,  19 

2.  But  if  executors,  having  power 
to  sell  the  real  estate,  are  vested 
with  any  interest,  legal  or  equita- 
ble, in  the  estate,  the  power  sur- 
vives.    S.  C.  1 

3.  So,  if  the  executors  are  charged 
with  a  trust,  relative  to  the  estate, 
and  depending  on  the  power  to 
sell,  the  power  survives;  ib. 

4.  In  the  construction  of  powers  of 
sale,  the  intention  of  the  testator 
is  much  regarded.     S.  C.  22 

5.  A  power  to  executors,  and  to  the 
major  part  of  them,  their  heirs  or 
executors,  vests,  it  seems,  solely 
in  the  last  survivor,  and  his  rep- 
resentatives, ib. 

6.  Power  of  the  sole  acting  executor 

o  sell  the  real  estate  under  the 
will.  Davoue  v.  Fanning  ana 
others,  254 


POWER  OF  REVOCATION. 

Vide  Assignment,  7,  8,  9. 

PRACTICE. 


PLEDGE. 

A  bill  may  be  filed  in  this  Court, 
to  redeem  personal  property 
pledged  for  a  debt.  Hart  v.  Ten 
Eyck  and  others,  62 

But  the  creditor,  holding  goods 
in  pledge,  may  sell  them  without 
a  bill  for  foreclosure,  on  giving 
reasonable  notice  to  the  debtor 
to  redeem.  ib. 


J.  Process  and  appearanct. 
II.  Bill  taken  pro  confesso. 

III.  Motions  and  orders. 

IV.  Taking  testimony,  feigned  issue, 

and  other  intermediate  proceed- 
ings. 
V.  Hearing  and  rehearing. 
VI.  Reference  to  a  master,  report,  ex- 

ceptions. 
VII.   Waiver  of  irregularity. 


POOR. 

Vide  IpioT  AND  Lunatic,  10. 
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I.  Process  and  appearance. 

1.  The  service  of  subpoena,  on  the 
husband   alone,  is   good  against 
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both  iiuaisand  and  wife,  and  he 
must  answer  for  both.  Ferguson 
V.  Smith  and  others,  1 39 

2.  But  if  the  plaintiff  seeks  relief  out 
of  the  separate  estate  of  the  wife, 
the  service  must  also  be  on  her ; 
and  she  may  put  in  her  separate 
answer.  ib. 

3.  Orders  for  injunctions,  and  other 
process,  must  be  entered  with  the 
register,  or  assistant  register,  be- 
fore the  process  issues.  Skinner 
v^  Dayton  and  others,  226 

4.  If  the  entry  cannot  be  made  be- 
fore issuing  the  process,  without 
injurious  delay,  the  party,  or  the 
clerk  for  him,  ought  to  cause  the 
rule  to  be  entered,  with  all  reason- 
able speed,  as  of  the  day  of  the 
allowance.  ib. 

5.  Superannuated  persons,  on  proof 
of  their  imbecility,  are  admitted 
to  appear  and  answer  by  guardian. 
Matter  of  Barker,  235 

6.  If  a  person  has  religious  scruples 
against  being  a  party  in  a  suit, 
he  may,  it  seems,  sue  by  his 
prochein  amy.  Malin  v.  Malin 
and  others,  238 

,7.  A  party,  who  takes  a  copy  of  a 
bill,  filed  against  him  as  com- 
mittee of  a  lunatic,  and  enters  his 
appearance  without  his  addition 
of  committee,  &c.,  cannot  after- 
wards, after  suffering  the  plaintiff 
to  go  to  a  final  decree,  object  that 
the  subpoena  was  against  him  in- 
dividually,,  and  not  as  committee, 
&c.  •Exeputors  of  Brasher  v. 
Van  Cortlandt,  247 

Vide  Injunction,  IV.  21. 


tice,)  by  petition,  stating  the  cir- 
cumstances, for  an  order  that  tha 
defendant  answer  the  plaintiff's 
bill,  in  such  time,  after  service  of 
a  copy  of  the  order  for  that  pur- 
pose, as  the  chancellor  shall  direct, 
or,  in  default  thereof,  that  the  bill 
be  taken  pro  confesso.  Rig- 
Gen.  July  20th,  1816.  152 
9.  If  the  defendant  shall  not  answer, 
within  the  time  limited  by  such 
order,  a  rule  for  taking  the  bill 
pro  confesso  may  be  entered,  as 
of  course,  on  filing  an  affidavit  of 
the  service  of  a  copy  of  the  said 
rule.  ib. 
Vide  Executors  of  Brasher  v.  Van 
Cortlandt                                 248 

Vide  post,  VII.  32. 

III.  Motions  and  orders. 

10.  Orders  for  injunctions,  as  well  as 
other  special  orders,  must  be  en- 
tered with  the  register  or  assist- 
ant register,  not  with  the  clerk, 
before  the  process  issues.  Skin- 
ner V.  Dayton  and  others,        226 

11.  Copies  of  affidavits  to  support  a 
special  motion  or  petition,  must 
be  served  on  the  solicitor  of  the 
opposite  party,  with  notice  of  the 
motion.  Brown  v.  Rickets  and 
others,  425 

12.  Notice  of  a  motion  to  prove  ex- 
hibits at  the  hearing,  must  be 
served  four  days  before  the  hear- 
ing. Consequa  v.  Fanning  and 
others,  '  4Sl 

Motion  to  dissolve  injunction,  vide  In- 
junction, IV. 


II.  Bill  taken  pro  confesso.  j-.  ,        .     .  .  -.tt  .-.«  «, 

^  -^  Order  of  reference,  post,  VI.  30,  3) . 


3.  Whenever  a  defendant  shall  cause 
his  appearance  to  be  entered,  but 
shall  not  cause  his  answer  to  be 
filed  in  due  time,  an  application 
may  thereupon  be  made  to  the 
chancellor,  (without  previous  no- 


IV.   Taking  testimony,  feigned  issue, 
and  other  intermediate  proceedings. 

13.  This  Court  will  order  a  witness 
to  be  examined  de  bene  esse,  though 
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no  answer  has  been  put  in,  if  the 
necessity  for  taking  his  deposi- 
tion is  satisfactorily  shown  by  af- 
fidavit. Fort  V.  Ragusin  and 
Barker,         '^  146 

14.  The  deposition  of  a  witness  whose 
examination  was  not  closed  until 
after  publication  had  passed,  was 
allowed  to  be  read,  he  having 
been  cross-examined  by  the  op- 
posite party,  and  no  actual  abuse 
appearing;  but  such  practice  is 
irregular.  Underhillv.  Van  Cort- 
landt  and  others,  339 

15.  A  witness  should  go  before  the 
examiner,  free  to  answer  all  in- 
terrogatories, and  not  with  a  dep- 
osition already  prepared.  ib. 

16.  If  a  cross  bill  contains  a  charge 
of  fraudulent  misconduct  in  arbi- 
trators, but  no  such  allegation  is 
made  in  the  answer  to  the  origi- 
nal bill,  though,  by  a  general 
order  of  the  Court,  the  depositions 
taken  in  the  original  suit  are  al- 
lowed to  be  read  in  the  cross 
suit,  yet  such  parts  of  these  dep- 
ositions as  relate  to  the  fraudu- 
lent misconduct  not  charged  in 
the  original  suit  in  which  they 
were  taken,  will  be  suppressed. 

ib. 

17.  Leave  to  withdraw  the  replica- 
tion, for  the  purpose  of  except- 
ing to  the  answer,  is  not  allowed, 
unless  for  special  cause,  clearly 
shown,  and  satisfactorily  account- 
ing for  the  neglect  of  the  plaintiff. 
Brown  v.  Rickets  and  others,  425 

18.  Where  three  months  had  elapsed 
from  the  time  of  filing  the  answer, 
and  no  good  cause  shown  for  the 
delay,  the  application  was  refused. 

ib. 

I!).  But  if  the  plaintiff  wishes  to  with- 
draw the  replication,  merely  for 
the  purpose  of  setting  the  cause 
down  for  a  hearing  on  the  bill  and 
answer,  it  seems  the  motion  will 
be  granted.  ib. 

Hi.  A  replication  cannot  be  with- 
drawn for  the  purpose  of  amend- 
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ing  the  bill,  unless  the  plaintiff 
sliows  the  materiality  of  the 
amendments,  and  why  the  matter 
proposed  to  be  introduced  as  an 
amendment  was  not  before  staled 
in  the  bill.  ib, 

21.  After  publication  has  passed,  but 
the  deposition  taken  not  read, 
amotion  to' enlarge  the  time  of 
publication  will  not  be  granted, 
but  on  special  cause  shown,  and 
due  notice  to  the  opposite  party 
of  the  motion.  Hameraley  v. 
Brown,  428 

22.  A  rule  to  produce  certain  bonds 
before  the  examiner,  for  the  in- 
spection of  the  opposite  party, 
will  not  be  granted,  where  the  ex- 
istence of  one  of  the  bonds  is  de- 
nied, and  the  other  is  denied  to 
have  been  received  by  the  plain- 
tiff, for  the  purpose  alleged  by  the 
defendant;  but  a  cross  bill  or 
bill  of  discovery  is  the  proper 
remedy.  Lupton  Sf  PearsaM  v. 
Johnson  and  others,  429 

23.  After  publication  has  once  passed, 
witnesses  cannot  be  examined, 
unless  under  very  special  ciicum- 
stances.  Hamersley  v.  Larobert 
and  others,  432 

24.  To  enlarge  publication,  is  to  stay 
or  postpone  the  rule  for  passing 
publication ;  and  a  motion  for  that 
purpose  may  be  granted,  on  rea- 
sonable cause  shown ;  but  this  is 
very  different  from  a  motion  to  ex- 
amine witnesses,  after  publication 
has  actually  passed.  ib. 

25.  A  plaintiff  will  not  be  allowed  to 
dismiss  his  bill  without  costs,  un- 
less it  appears  that  he  had  reason- 
able grounds  for  filing  it.  Ferine 
V.  Sieaim  and  others,  47S 

Vide    AnuLTERY.     Costs,    II.    Et> 

DENCE,  III.  26. 


V.  Hearing  and  rehearing. 
26.  A   rehearing   is  not  granted  foi 


INDEX 


6&.t 


costs  only,  except  in  special  cases. 
Easiburn  Sf  Downes  v.  Kirk,  317 
27.  A  petition  for  a  rehearing  ought 
to  state  the  grounds  on  which  the 
rehearing  is  asked,  to  enable  the 
Court  to  exercise  its  judgment  as 
to  the  propriety  of  granting  the 
motion.  Wiser  v.  BlacMy  and 
others,  488 

Vide  Decree,  3.  Evidence,  I.  2,  3,  4. 
Executor  and  Administrator, 
II.  n.Ante,  IV.  20.  Post,  VI.  28. 


VI.  Reference  to  a  master,  report,  cxr 
ceptions. 

28.  After  a  final  decree,  an  order  for 
the  defendant  to  account  before 
the  master,  so  as  to  vary  the  re- 
lief sought  by  the  bill,  will  not  be 
granted  on  motion ;  but  the  refer- 
ence must  be  granted,  if  at  all, 
after  a  rehearing  in  the  cause. 
Hendricks  v.  Robinson  and  others, 

485 

29.  General  principles  on  which  ex- 
aminations before  a  master  are  to 
be  conducted,  regulating  and  set- 
tling the  practice,  as  to  the  mode 
of  taking  testimony,  on  an  order 
of  reference  to  a  master.  Remsen 
and  others  v.  Remsen  and  others, 

495 

30.  In  an  order  of  reference  to  a  mas- 
ter, the  defendant  may  be  directed 
to  produce  before  the  master,  on 
oath,  all  books,  papers,  &c.  in  his 
custody  or  power,  and  may  be 
examined,  on  oath,  on  such  inter- 
rogatories as  the  master  may  direct, 
relative  to  the  transactions  set 
forth  in  the  pleadings.  Hart  v. 
Ten  Eyck  and  otiiers,  513 

3»  Where  numerous  exceptions  were 
taken  to  a  master's  report,  and  the 
facts  were  multiplied,  and  the  de- 
fendant applied  for  an  order  on 
(he  master  to  furnish  certified 
copies  of  the  minutes  and  testimony 
aken  in  the  case  before  a  former 


master,  since  deceased,  and  before 
himself,  as  the  same  were  in  his 
possession,  ami  of  all  notes  and 
memorandums  made  upon  the  tes- 
timony by  the  masters,  and  all 
the  vouchers  produced  in  evidence 
before  them,  relative  to  the  mat- 
ters of  charge  and  discharge,  in 
taking  the  account ;  the  Court,  on 
account  of  the  difficulty  of  speci- 
fying the  particular  parts  of  the 
testimony  wanted,  granted  the 
motion ;  with  the  condition  that 
the  expense  of  returning  such 
parts  of  the  testimony  as  should 
not  be  found  necessary  to  support 
the  exceptions,  should,  in  any 
event,  be  paid  by  the  defendant. 
Jaques  and  others  v.  Methodist 
Episcopal  Church  and  others,  543 

Calculation  of  Interest,   vide  Inter- 
est, 3. 

Vide  Infant. 


VII.    Waiver  of  irregularity. 

32.  Where  a  lunatic  was  named  as  a 
party  in  the  bill,  with  his  commit- 
tee, and  the  subpoena  issued  in 
a  cause  entitled  against  the  com- 
mittee alone,  without  naming 
them  as  committee ;  and  they  en- 
tered their  appearance-  in  the 
cause  as  so  entitled,  while  the 
plaintiff  proceeded  in  the  cause 
as  entitled  in  the  bill,  and  took 
the  bill  pro  confesso,  for  want  of 
an  answer,  and  went  on  to  a  final 
decree,  it  was  held  that  the  com- 
mittee were  too  late  to  object  to 
the  irregularity,  after  talcing  a 
copy  of  the  bill,  and'  tacitly  suf- 
fering the  plaintiffs  to  go  on  to  a 
decree.  Executors  of  Brasher 
V.  Van  Cortlandt,  242 

33.  The  party  who  wishes  to  avail 
himself  of  an  irregularity  in  the 
proceedings  of  his  adversary,  must 
make  the  objection  the  first  op- 
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portunity  after  he  has  knowledge 
of  it,  or  has  sufficient  information 
to  put  him  on  inquiry  as  to  the 
fact.  Executors  of  Brasher  v. 
Van  Cortlandt,  242 

34.  This  Court  looks   to   substance, 
and  not  form.     S.  C.  248 

Decree,  vide  Decree. 


PRESCRIPTION. 

The  owner  of  land  is  entitled  to  the 
use  of  a  stream  of  water  that  has 
run  through  it  from  time  imme- 
morial. Gardner  v.  Trustees  of 
Newburgh,  1 64 

When  a  bar,  vide  Laches  and  Length 
op  Time,  3. 


PRIORITY  OF  LIEN. 
Vide  Mortgage,  II. 

PRISONER. 
Vide  Insolvent,  2. 

PROBATE. 

Vidt  Executor  and  Administrator, 
IL  IL 

PROCESS. 
Vide  Practice,  I. 

PROCHEIN  AMY. 
Vide  Infant.     Pleading,  I.  5. 

PRO  CONFESSO. 

Vide  Practice,  II. 
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PROMISSORY  NOTE. 

1.  A  holder  of  a  note  is  entitled  U 
the  benefit  of  a  collateral  security, 
given  by  the  maker  to  the  en- 
dorser, for  his  indemnity.  Phil- 
lips V.   Thompson,  418 

2.  R.,  a  maker  of  a  promissory 
note,  gave  a  judgment  bond  to  the 
endorser,  to  indemnify  him  against 
his  endorsement.  The  note  was 
protested  for  non-payment,  but 
due  notice  was  not  given  to  the 
endorser.  He,  however,  after- 
wards assigned  the  judgment  to  the 
holder  of  the  note,  in  considera- 
tion of  being  released  from  all  re- 
sponsibility on  his  endorsement. 
This  assignment  was  held  to  be  a 
waiver  of  want  of  due  notice,  and 
tantamount  to  a  promise  to  pay.  ib. 

3.  A  subsequent  mortgage  or  judg- 
ment creditor  has  no  equity  to 
allege  against  such  a  waiver  of 
want  of  notice,  in  order  to  avoid 
the  judgment  so  given,  for  the  in- 
demnity of  the  endorser.  ib. 

4.  The  endorser  is  entitled  to  due 
notice  from  the  holder  of  a  note, 
although  he  may  have  other 
knowledge  of  its  non-payment 
S.C.      ^  ^^    421 


PUBLIC  ADMINISTRATOR. 

Vide  Executor  and  Administrator. 
I.  3,  4. 


PUBLICATION. 
Vide  Practice,  IV.  21,  22,  23,  24 


QUO  WARRANTO. 

1,  A  quo  warranto,  at  common  law 
was  a  criminal  proceeding.     At 
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torney-Generdl  v.  UUca  Insurance 
Company,  377 

2.  So,  also,  is  an  information  in  the 
nature  of  a  quo  loarranto,  under 
the  statute.  ib. 


R. 

REA'S  EXECUTORS. 

Act  for  their  relief,  vide  Statute,  3, 
4,5. 

RECEIPT. 
Vide  Evidence,  I.  5. 

REGISTRY. 
Vide  Mortgage,  II. 

REHEARING. 

l^de  Costs,  I.  6.     Decree,  3.   Prac- 
tice, V. 

RENT. 
Extinguishment  of,  vide  Lease. 

REVIEW, 

Vide  Decree,  3.    Pleading,  II.  14, 
15,  16. 

REPLICATION. 
Vide  Practice,  IV.  17,  18,  19. 


S. 


SALE  UNDER    A   DECREE. 

I .  A  purchaser,  under  a  decree  of  the 
Court,  at  a  master's  sale,  may  be 
compelled  to  complete  the  pur 

Vol.  II.  67 


chase;  and  the  Court,  where  the 
conditions  of  the  sale  give  no  al- 
ternative to  the  purchaser,  will  ex- 
ercise its  discretion,  under  the  cir- 
cumstances of  the  case,  in  coer- 
cing the  purchaser  by  an  attach- 
ment. Executors  of  Braslier  v. 
Cortlandt,  505 

2.  An  appeal,  interposed  after  a  de- 
cree for  a  sale  is  essentially  exe- 
cuted, does  not  supersede  the 
completion  of  the  purchase.       ih. 


SALE  OF  LAND. 
Vide  Vendor  and  Purchaser. 


SECURITY. 

1.  A  holder  of  a  note  is  entitled  to 
the  benefit  of  a  collateral  security, 
given  by  the  maker  to  the  endor- 
ser for  his  indemnity.  PhMlips 
V.  Thompson,  418 

2.  A  security  taken  for  a  specific 
purpose,  can  be  applied  by  the 
holder  to  that  precise  object  only, 
and  no  other.  ib. 


SPECIFIC   PERFORMANCE. 
Vide  Agreement,  II.  5. 

STATUTE. 

1.  Though  the  legislature  has  power 
to  take  private  property  for  useful 
and  necessary  public  purposes,  it 
is  bound  to  [irovide  a  fair  compen- 
sation to  the  individual  whose 
property  is  taken;  and  until  a 
just  indemnity  is  afforded  to  the 
party,  the  power  cannot  be  legally 
exercised.  Gardner  v.  Trustees 
of  Newburgh,  160 

2.  Where  an  act  of  the  legislature 
authorized  the  trustees  of  a  village 
to  supply  it  with  vater,  by  means 
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of  conduits,  and,  for  that  purpose, 
•  to  enter  on  the  lands  of  other 
persons,  to  make  reservoirs,  and 
lay  conduits,'  &,c.,  and  provided 
compensation  for  the  owners  of 
such  land,  and  also  for  the  owner 
of  the  land  on  which  the  spring 
or  source,  from  which  the  water 
was  to  be  conducted,  was  situated, 
but  made  no  provision  for  indem- 
nifying the  owners  of  lands 
through  which  the  stream  flowed, 
and,  from'  such  spring,  had  run, 
from  time  immemorial,  for  the  in- 
jury they  must  suffer  by  diverting 
the  course  of  the  spring  from  their 
farms;  the  Court  granted  an  in- 
junction to  prevent  any  proceed- 
ing to  divert  the  stream,  until  pro- 
vision was  made  for  a  just  com- 
pensation to  the  persons  who 
might  be  injured  by  diverting  the 
water.  Gardner  v.  Trustees  of 
Netohurgh,  162 

3.  The  act  of  the  legislature,  passed 
the  11th  of  April,  1808,  for  the 
relief  of  ./iames  Kain  and  Stephen 
Jtea,  executors  o{  David  Rea,  de- 
ceased, late  sheriff  of  Ulster,  did 
not  authorize  them  to  sell  property 
und-er  an  execution,  the  execution 
of  which  had  not  been  com- 
menced by  the  deceased  sheriff. 
Mason  and  others  v.  Sitdam  and 
others,  172 

4.  And  the  amount  of  a  judgment 
and  execution,  with  the  sheriff's 
fees,  being'  tendered  by  a  master 
in  chancery,  on  a  sale  of  land, 
under  a  decr.ee  in  favor  of  a  sub- 
sequent mortgagee,  and  refused, 
a  sale  afterwards,  under  the  judg- 
ment and  execution,  by  the  agent 
of  the  executors  of  jR.,  is  wrong- 
ful and  void.  ib, 

*».  Where  the  master  sold  a  parcel  of 
the  land,  under  a  decree,  with  the 
assent  of  the  agent  of  the  executors 
of  Rea,  and  a  mutual  understand- 
ing that  the  sale  should  be  valid, 
and  the  execution  be  satisfied  by  the 
master,  out  of  the  proceeds  of  such 
530 


sale,  and  that  was  made  known  to 
the  purchasers  at  the  time;  and 
the  agent  of  the  executors  of  R. 
afterwards  sold  the  land,  under 
the  execution,  to  persons  who 
knew  all  the  circumstances,  such 
subsequent  sale  was  held  to  be 
fraudulent  and  void.  ib. 

Vide  Swamps,  &c.     Town. 


STATUTES  CONSTRUED,  EX- 
PLAINED, OR  CITED. 

1787,  Jan.  26.  Sess.  10.  c.  1.  (Bill 
of  rights,)  '   166 

,  Jan.  30.  Sess.  10.  c.  6.  (Waste,) 

123 
,  Feb.  8.     Sess.  10.  c.  13.     (Usu- 
ry,) 182 

,  Feb.    26.      Sess.    10.      c.  44. 

(Frauds,)   36.  46.  49.  60.  300. 
408.  579 

,  March  12.       Sess.  10.       c.  50. 

(Estrepement,)  123 

1788,  Feb.  L  Sess.  11.  c.  11.  (Quo 
Warranto,)  376 

,  Feb.  9.  Sess.  11.  c.  31.  (Dis- 
orderly Persons.  Lunatics,)  198.. 

440 

1801,  March  20.  Sess.  24.  c.  30.  (Idiots, 

Lunatics.  Infant  Trustees,)  124. 

242.  246.  537 

1804,  April  9.  Sess.  27.  c.  91. 
(Swamps  and  bogs  in  Orange  and 
Dutchess,)  463 

1809.  March  27.  Sess.  32.  c.  119, 
(Newburg,)  163 

1813,  March  5.  Sess.  36.  c.  23. 
(Wills,)  254 

,    March   19.     Sess.  36.     c.  32. 

(Mortgages,)  603 

,  April  5.    Sess.  36.  57.  (Habeas 

Corpus,)  198 

,  April  6.       Sess.     36.     c.     71. 

(Banks,)  371. 377 

— — ,  April  8.     Sess.  36.  c.  78.  (Poor,) 

440 

, .     Sess.  36,  c.  79.   (Ad- 

ministration,)  112 
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t313,  April  10.        Sess.  36.        c.  95. 
(Chancer),)  48S 
,  April  12.     Sess.  36.  c.  98.    (In- 
solvent,) 430 

,  April  13.       Sess.  36.       c.  102. 

(Divorce.   Adultery,)       225.  391 
, .     Sess.  36.  C.203.  (Exe- 
cutions,) ISO 

1814,  April  9.     Sess.  37;  c.  108.     (In- 
fants,), 540 

1815,  April  ill.       Sess.  38.       c.  157. 
(Public  Administrator,)         493 

.April  17.       Sess,  38.       c.  221. 

(Custody  of  Children,)  143 


STREAM   OF   WATER. 

1.  The  owner  of  land  through  which 
a  stream  of  water  runs,  has  a 
legal  right  to  the  use  of  the  water, 
of  which  he  cannot  be  deprived 
without  his  consent,  or  a  just 
compensation.  Gardner  v.  Trus- 
tees cf  Newburgh,  162 

2.  This  Court  has  a  concurrent  juris- 
diction with  Courts  of  law  in  a 
case  of  private  nuisance,  by  di- 
verting or  obstructing  an  ancient 
water-course,  and  may  issue  an 
injunction  to  prevent  the  interrup- 
tion, though  the  plaintiff  has  not 
established  his  title  at  law  ib. 


SUBPCENA. 
Vide   Practice,  I.  1.  T. 

SUBSTITUTION. 
Vide  Contribution,  5,  6.  Surety,  4. 

SUPPLEMENTAL  BILL. 
Vide  Pleading,  II.  .14. 

SUPPLICAVIT. 

1    Whether  this  Court  will  grant  a 
writ  of  supplicavit,  to   protect    a 


married  wom.an  from  violenca 
threatened  to  her  by  her  husbaftd 
by  compelling  him  to  give  sure 
ties  to  keep  the  peace  ?  Quiere 
Coddv.Codd,  141 

2.  Such  a  writ  will  not  be  granted 
where  the- menaces,  Slc.  sworn  to, 
were  eight  years  before  the  appli- 
cation for  the  writ,  during  which 
interval  the  husband  was  absent 
from  the  state,  and  had  lately  re- 
turned ;  but  the  Court,  under  the 
circumstances  of  the  case,  or- 
dered, that  the  wife  should  have 
the  exclusive  custody,  care,  and 
direction  of  the  children,  and  that 
the  husband  should  not  be  per- 
mitted to  visit  them,  except  under 
the  direction  of  one  of  the  mas- 
ters of  the  Court.  ib. 


SURETY. 

1.  Mere  delay  of  the  creditor  to  call 
on  the  principal  debtor  for  pay- 
ment, will  not  discharge  the  sure- 
ty. King  V.  Baldmn  and  Fow- 
ler, 554 

2.  But  if  the  creditor,  by  express 
agreement  with  the  principal,  va- 
ries the  terms  of  the  contract,  by 
enlarging  the  time  of  perform- 
ance, without  the  assent  of  the 
surety,  the  latter   is  discharged. 

ib. 

3.  A  surety,  on  paying  the  debt,  is 
entitled  to  stand  in  the  place  of 

1  the  creditor,  and  to  be  subrogated 
to  all  his  rights  against  the  princi- 
pal, ib. 

4.  The  rules  for  the  relief  of  a  surety, 
are  the  same  at  law  as  in  equity, 
when  the  facts  are  the  same  in 
both  Courts.  ib. 

5.  And  where  a  surety,  who  has  been 
sued  at  law,  makes  his  defence, 
which  is  overruled  as  insufficient, 
he  cannot  afterwards,  on  the  same 
facts  only,  obtain  relief  in  equity. 

tb. 

6.  A  surety,  when  the  debt  becomei 
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uue,  may  come  into  equity  to 
compel  the  creditor  to  sue  for  and 
collect  his  debt  of  the  principal. 
S.  C.  561 


TITLE  DLEDS. 


Vide  Mortgage,  II.  11.  15. 


8WAMPS  AND  BOG  MEADOWS 
IN  ORANGE  AND  DUTCH- 
ESS COUNTIES. 

1 .  Under  the  act  for  draining  swamps 
and  hog  meadows  in  the  counties 
of  Orange  and  Dutchess,  passed 
the  9th  of  April,  1804,  (sess.  27. 
c.  91.)  the  inspectors  appointed 
by  the  Court  of  Common  Pleas, 
for  draining  the  great  swamp  or 
bog  meadow  near  Newburgh^  must 
strictly  observe  the  precise  limits 
prescribed  by  the  act;  and  can 
only  continue  the  main  ditch  dug 
for  that  purpose,  at  the  north  end 
of  the  Great  Pond,  through  lands 
adjoining  the  swamp ;  they  have 
no  authority  to  dig  down  the  out- 
let at  the  south-east  end  of  the 
pond,  and  thereby  injure  or  de- 
stroy valuable  mills,  &c.  erected 
on  the  outlet,  and  on  land  not  ad- 
joining the  great  swamp,  or  to 
break  up  ancient  and  useful 
streams  of  water,  by  draining  the 
natural  reservoirs  which  feed 
them.  Belknap  and  others  v. 
Belknap  and  others,  463 

2.  And  if  they  exceed  their  power, 
in  this  respect,  this  Court  will 
grant  a  perpetual  injunction  to 
restrain  all  proceedings  touching 
the  outlet  of  the  pond,  and  for 
quieting  the  plaintiffs  in  the  en- 
joyment of  the  water  for  their 
mills,  &c.  ih. 


TOWNS. 

1.  The  several  towns  in  this  state  are 
legal  communities,  or  bodies  poli- 
tic for  certain  purposes.  Denton 
and  others  v.  Jackson  and  others, 

325 

2.  Votes  of  town  meetings  relative 
to  the  common  property  of  the 
town,  unless  carried  into  execu- , 
tion,  may  be  altered  or  rescinded 
by  subsequent  town  meetings.  S. 
C.  331 

3.  The  erecting  of  a  new  town  does 
not  take  away  or  impair  the  rights 
of  the  old  town,  in  regard  to  its 
common  property,  unless  there 
be  some  special  provision  in  the 
act  erecting  the  new  town,  for 
that  purpose.     S.  C.  336 

4.  So,  when  a  new  town,  or  a  new 
county,  is  erected  out  of  an  old 
one,  it  loses  its  right  to  the  use 
of  the  town  property,  which  re- 
mains in  the  old  town,  though  ac- 
quired at  the  common  expense  of 
all  the  inhabitants  before  the  di- 
vision, unless  there  is  some  ex- 
press provision  to  the  contrary. 

ih. 

5.  Each  town  takes  to  itself,  unless 
otherwise  expressly  provided,  the 
common  lands  that  fall  within  its 
bounds.  •      ih. 

6.  The  general  revised  act  of  1778, 
relative  to  towns,  makes  no  change 
in  the  law,  in  this  respect.     S.  C. 
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TRESPASS. 


TENANTS  IN  COMMON. 

Vide  Injunction,  I.  1. 
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No  contribution  between  joint  tres- 
passers; vide  Contribution,  1 
3,4. 
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TRUST  AND  TRUSTEE. 

I.  How  trusts  are  created,  and  their 
incidents.  Cestui  que  trust  and 
trust  estate. 

II    Authority  and  duty  of  a  trustee. 

[II.  Trustee's  accounts.  Allowances 
to,  and  charges  against  trustee. 


.  How  trusts  are  created,  and  their 
incidents.  Cestui  que  trust  and 
trust  estate.  ' 

1.  If  A.  purchase  an  estate  with  his 
own  money,  and  takes  a  deed  in 
the  name  of  B.,  a  trust  results  to 
A.,  and  such  resulting  trust  may 
be  proved  by  parol.  Botsford  v. 
Burr,  405 

2.  Parol  evidence  is  also  admissible 
to  rebut  or  destroy  a  resulting 
trust.  ib. 

3.  If  the  person  who  sets  up  a  re- 
sulting trust  has,  in  fact,  paid  no 
part  of  the  consideration  money, 
he  will  not  be  allowed  to  show,  by 
parol  proof,  that  the  purchase 
was  made  for  his  benefit.  ih. 

4.  If  part  only  of  the  consideration 
is  paid,  the  land  will  only  be 
charged  with  the  money  advanced 
pro  tanto.  ib. 

5.  Any  payment  or  advance  of  mon- 
ey after  the  purchase  has  been 
completed,  will  not  raise  a  result- 
ing trust.  ib. 

6.  A  resulting  trust  is  within  the 
statute,  sess.  24.  c.  30.  s.  7.  1 
N.  R.  L.  147.,  and  an  infant  may 
be  decreed  to  convey  such  trust, 
it  being  established  by  parol  proof. 
Livingston  v.  Livingston,        537 


Cestui  que  trust,  when  to  be  made  par- 
ty to  a  suit,  vide  Pleading,  I.  2, 
3,4. 


Vide  Evidence,  II.  6,  7, 8.  11.     Ven- 
dor AND  PdBCHASER,  1. 


II.   Authority  and  duty  of  a  trustee- 

7.  If  a  mortgagee,  executor,  trustee, 
tenant  for  life,  &c.,  having  a  limit- 
ed interest,  gets  any  advantage  by 
being  in  possession,  or  otherwise, 
in  obtaining  a  new  lease,  he  is 
not  allowed  to  retain  it  for  his 
own  benefit,  but  must  hold  it  for 
the  mortgagor,  or  cestui  que  trust. 
Holridge  v.  Gillespie,  30 

Vide  Davoue  v.  Fanning,  257 

8.  Where  the  plaintiflF  assigned  the 
lease  of  a  farm  to  secure  the  pay- 
ment of  a  debt  due  to  the  defend- 
ant; and  the  parties,  afterwards, 
entered  into  an  agreement,  by 
which  the  plaintiff,  in  considera- 
tion of  a  sum  of  money  expressed, 
but  not,  in  fact,  paid,  agreed  to 
give  up  to  the  defendant  one  half 
of  the  farm,  and  the  defendant  en- 
tered into  possession  of  the  prem- 
ises, and  surrendered  the  lease 
to  the  laindlord,  and  took  a  new 
lease  for  an  extended  terra  of 
years ;  it  was  held  that  the  plain- 
tiff was  entitled  to  redeem  the 
whole  premises,  and  on  such  re- 
demption, to  have  the  entire  ben- 
efit of  the  new  lease.  Holridge 
V.  CfiUespie,  30 

9.  Trustees  will  not  be  held  re- 
sponsible on  slight  grounds,  or 
where  there  is  evidence  of  fair 
and  upright  intention.  Hart  v. 
Ten  Eyck  and  others,  76 

10.  Every  advantage  gained  by  a 
trustee  belongs  to  the  cestui  que 
trust.     S.  C.  104 

11.  It  is  the  duty  of  a  trustee  not  to 
bring  the  property  to  sale  until 
all  information  has  been  acquired 
by  him  for  the  benefit  of  the  ces- 
tui que  trust,  under  circumstances 
likely  to  make  it  yield  its  utmost 
value.     S.  C.  110 

12.  A  mere  nominal  trustee  cannot 
bring  a  suit  in  his  own  name,  but 
the  cestui  que  trust  must  be  join- 
ed.    Mcdin  y.  Matin  and  others, 

238 
533 


676 


INDEX 


13.  If  a  trustee,  or  person  acting  for 
others,  sells  the  trust  estate,  and 
becomes  himself  interested  in  the 
purchase,  the  cestui  que  trust  are 
entitled,  as  of  course,  to  have  the 
purchase  set  aside,  and  the  prop- 
erty reexposed  to  sale,  under  the 
direction  of  the  Court.  Davoue  v. 
Fanning  and  others,  252 

14.  Unless  the  trustee  has  fairly  di- 
vested himselfof  that  character,  ib. 

Vide  Hendricks  v.  Robinson  and 
others,  311 

15.  And  it  makes  no  difference  in  the 
application  of  the  rule,  that  a 
sale  was  at  public  auction,  bona 

jide,  and  for  a  fair  price,  and  that 
the  executor  did  not  purchase  for 
himself,  but  a  third  person,  by  pre- 
vious arrangement,  became  the 
purchaser,  to  hold  in  trust  for  the 
separate  use  and  benefit  of  the 
wife  of  the  executor,  who  was 
one  of  the  cestui  que  trusts,  and 
had  an  interest  in  the  land  under 
the  will  of  the  testator.  Davoue 
V.  Fanning  and  others.  252 

16.  Where  a  trustee,  pending  a  suit 
against  him  for  a  breach  of  trust, 
fraudulently  sells  the  trust  estate, 
and  assigns  the  securities  taken 
for  the  purchase  money,  the  ces- 
tui que  trust  may  either  disregard 
the  sale,  and  take  the  land,  or  af- 
firm the  sale,  and  take  the  bond 
and  mortgage,  or  other  securities 
assigned ;  he  cannot  have  both, 
but  must  make  his  election.  Mur- 
ray and  Winter  v.  Lylbwn  and 
others,  441 

17.  Whether  the  cestui  que  trust,  in 
such  case,  could  take  money, 
negotiable  paper,  or  movable 
and  personal  property,  the  pro- 
ceeds of  the  trust  estate,  and 
fraudulently  disposed  of  by  the 
trustee  ?     Queere.  ib. 

18.  But  where  the  purchaser  or  as- 
signee of  the  securities  had  no  ac- 
tual notice  of  the  pendency  of 
the  suit,  costs  were  not  decreed 
against  him.  ib. 
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Vide  Corporation,  5.   7.     Noticb, 
1,2. 


III.  Trustee's  accounts.  Allowances 
to,  and  charges  against  trustee. 

19.  A  trustee  is  not  chargeable  w'jih 
more  than  he  has  received  of  the 
trust  estate,  unless  there  is  evi- 
dence of  gross  negligence  amount- 
ing to  wilful  default.  Osgood  and 
others  v.  Franklin  and  others,      1 

20.  If  a  person,  having  charge  of  the 
property  of  another,  so  confounds 
it  with  his  own  that  it  cannot  be 
distinguished,  he  must  bear  all 
the  inconvenience  of  the  confu- 
sion ;  if  he  cannot  distinguish  and 
separate  his  own,  he  will  lose  it ; 
and  if  damages  are  given  to  the 
plaintiff,  the  utmost  value  of  the 
article  will  be  taken.  Hart  v. 
Ten  Eyclc  and  others,  62 

21.  Where  a  trustee  has  sold  land, 
contrary  to  his  trust,  he  is  an- 
swerable for  its  value,  not  as  it 
existed  at  the  time  of  the  sale, 
but  at  the  time  of  filing  the  bill. 

ih. 

22.  Where  a  trustee  sells  stock  con- 
trary to  his  trust,  the  cestui  que 
trust  is  entitled,  at  his  election, 
to  have  the  trust  replaced,  or  the 
produce  of  it,  with  the  highest 
interest.     S.  C.  117 


u. 


USURY. 

1.  This  Court  will  order  a  defend 
ant  to  account  for  moneys  over- 
paid, beyond  the  legal  interest,  in 
pursuance  of  a  usurious  contract. 
Dey  V.  Dunham,  182 

2.  The  defendant,  at  the  hearing, 
cannot  avail  himselfof  the  limit' 
ation  in  the  act  against  usury, 
unless  the  same  has  been  pleaded 
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or  insisted  on  in  his  answer.  Dey 
V.  Dunham,  182 

Where  the  defendant  advanced 
his  notes  to  the  plaintiff,  for  his 
Dotes  for  the  same  sums,  payable 
at  or  near  the  same  periods,  for 
which  exchange  the  defendant 
received  a  commission  of  two  and 
a  half 'per  cent,  on  the  amount, 
and  the  notes,  when  they  became 
due,  were  renewed,  and  new  notes 
given  in  exchange,  and  this  re- 
newal and  exchange  were  repeat- 
ed many  times,  and  the  defendant, 
on  each  renewal  and  exchange, 
received  a  commission  of  two 
and  a  half  per  cent.,  but  which 
was  less  than  the  lawful  interest 
on  the  amount  of  the  notes,  for 
each  time  they  had  to  run ;  this 
was  held  not  to  be  usury,  but  a 
compensation  only  for  a  loan  of 
credi<  and  risk.  ib. 


VENDOR  AND  PURCHASER. 

1.  Where  a  trustee,  pending  a  suit 
against  him,  for  a  breach  of  trust, 
frauHulently  sells  the  trust  estate, 
and  assigns  the  securities  taken 
for  the  purchase  money,  the  ces- 
tui que  trust  may  either  take  the 
land,  and  disaffirm  the  sale,  or 
affirm  the  sale,  and  take  the  bond 
and  mortgage,  or  other  securi'iss 
assigned;  he  cannot  have  both, 
but  must  make  his  election.  Mur- 
ray and  Winter  v.  Lylburn  and 
others,  441 

2.  A  purcliase,  pendente  lite,  of  the 
subject  matter  of  controversy, 
does  not  vary  or  affect  the  rights 
of  the  parties  to  the  suit.  ih. 

!}.  A  purchaser  of  land,  who  has 
paid  part  of  the  purchase  money, 
and  given  a  bond  and  mortgage 
for  the  residue,  and  is  in  the  un- 


disturbed possession,  will  nol  be 
relieved  against  the  payment  c( 
the  bond,  or  proceedings  on  the 
mortgage,  on  the  mere  ground  of 
a  defect  of  title,  there  being  no 
allegation  of  fraud,  nor  any  evic- 
tion, but  must  seek  his  remedy  at 
law,  on  the  covenants  in  his  deed. 
Abbott  V.  AUen,  519 

If  there  be  no  fraud,  and  no  cove- 
nants taken  to  secure  the  title,  the 
purchaser  has  no  remedy,  on  a 
failure  of  his  title,  either  at  law, 
or  in  equity.     S.  C.  523 

Where  the  vendee  gave  a  bond 
and  mortgage,  to  secure  the  pur- 
chase money,  and  an  action  of 
ejectment  was  afterwards  brought 
against  him  by  a  person  claiming 
a  paramount  title,  and  the  vendor 
brought  a  suit  on  the  bond,  and 
advertised  the  premises  for  sale, 
under  a  power  contained  in  the 
mortgage,  the  proceedings  on 
the  bond  and  mortgage  were  or- 
dered to  be  stayed,  until  the  ac- 
tion of  ejectment  against  the  ven- 
dee was  determined,  and  the  fur- 
ther order  of  the  Court.  Johnson 
and  others  v.  Gere,  546 


VOLUNTARY  CONVEYANCE. 
Vide  Fraudulent  Conveyance,  4. 

w. 

WASTE. 
Vide  Injunction,  I. 

WATER  COURSE. 

Vide  Injunction,  III.  9,     Presc!Rip* 

TioN.     Stream  of  Water. 
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INDEX. 


WILL. 

I.  A  testator  bequeathed  legacies  to 
each  of  his  seven  children,  "  to 
be  paid  out  of  the  bulk  of  his  es- 
tate ; "  and  if  the  executors  found 
that  the  estate  fell  short  of  the 
amount  of  legacies,  then  they' 
were  to  make  an  abatement  in 
proportion ;  and  he  afterwards 
directed  that  so  much  of  his  real 
estate  as  should  be  necessary  to 
furnish  the  sums  bequeathed, 
should  be  sold  at  public  auction, 
when  hfs  children  should  attain 
full  age,  and  the  remainder  be 
leased  by  his  executors ;  and  that 
when  the  youngest  child  arrived 
at  full  age,  all  his  real  estate  and 
property,  not  otherwise  disposed 
of,  should  be  sold,  and  the  pro- 
ceeds, with  the  amount  of  the 
personal  property,  be  divided 
among  his  children,  &.c.  It  was 
held,  that  the  intention  of  the 
testator,  as  collected  from  the 
will,  was,  that  his  executors  were 
the  persons  to  sell,  and  that  the 
Bole  acting  executor  had  power  to 
sell    the    real  estate   under  the 


will.      Davoue   v.  Fanning  and 
others,  259 

2.  The  real  estate  is  not  charged 
with  the  payment  of  legacies,  un- 
less the  intention  of  the  testator, 
to  that  effect,  is  expressly  de- 
clared, or  clearly  to  be  inferred 
from  the  language  and  disposi- 
tions of  the  will.  Lupton  and 
Pear  sail  v.  Impton   and  others, 

614 

3.  The  usual  clause  devising  all  the 
rest  of  his  real  and  personal  es- 
tate not  before  devised,  is  not 
sufficient  to  show  an  intention  to 
charge  the  real  estate ;  nor  is  the 
mere  direction  that  all  debts  and 
legacies  are  to  be  paid.  ib. 

4.  But  if  the  real  estate  be  devised, 
"  after  payment  of  debts  and  lega 
cies,"  it  is  charged  with  the  pay< 
ment  of  them.  ib. 

Vide  Power,  4. 


WITNESS. 
Vide  EriDENCB,  III 
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